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PREFACE 


The  purpose  for  which  this  book  was  written,  and  which 
has  been  kept  steadily  and  rigidly  in  view  in  all  stages  of  its 
preparation,  is  to  furnish  to  those  members  of  the  profession 
who  have  to  do  with  criminal  causes,  either  as  judges, 
prosecuting  officers,  or  advocates,  an  accurate  and  exhaustive 
presentation,  in  as  concise  a  form  as  practicable,  of  all  that 
has  been  decided  in  the  reported  adjudications  of  the  courts  of 
this  country  upon  the  constituent  elements,  prosecution, 
defense  and  punishment  of  that  large  class  of  crimes  against 
property  which  are  committed  liccri  cavsa ;  such  as  larceny, 
burglary,  embezzlement,  false  pretenses,  receiving  stolen 
goods,  robbery,  and  several  other  minor  offenses  more  or  less 
of  kin  thereto. 

Existing  treatises  on  criminal  law,  while  touching  of 
necessity  upon  all  these  specific  crimes,  cover  none  of  them 
with  thoroughness.  They  lay  down  the  general  rules  and 
principles  of  the  law  applicable  to  them,  but  do  not  disclose  a 
tithe  of  the  multitude  of  applications  of  those  principles  (many 
of  them  of  great  refinement  and  subtlety)  which  the  courts 
have  made ;  thus  changing  criminal  practice  from  a  compara- 
tively simple  science  into  one,  in  many  respects,  as  abstruse 
and  complex  as  is  the  procedure  on  the  civil  side  of  the 
courts. 

The  enactment  of  Penal  Codes  and  Criminal  Practice  Acts, 
in  very  many  of  the  States,  has  also  given  rise  to  numerous 
conflicts  of  judicial  utterance ;  so  that  the  reported  decisions 
and  the  local  statutes  are  the  only  reliable  guides  now  exist- 
ing to  the  lawyer  seeking  light  upon  obscure  questions  of 
criminal  law. 


IV  PKEFACE. 

In  view  of  these  facts,  it  seemed  to  the  writer  that  a  book 
which  should  collect  together  and  group  in  a  logical  and  con- 
venient manner  all  the  American,  and  some  of  the  more 
important  English,  decisions,  upon  the  criminal  offenses  most 
frequently  committed,  and  therefore  most  frequently  occupy- 
ing the  attention  and  time  of  judges  and  lawyers,  would  be 
welcomed  by  them,  as  to  some  extent,  at  least,  a  lightener  of 
their  burdens,  and  a  saver  of  their  time. 

The  gathering  of  the  materials  for  such  a  book  is  a  work  of 
great  labor,  and  in  such  a  multitude  of  cases  some  are  almost 
certain  to  be  overlooked.  It  is  with  diffidence  and  some  mis- 
givings, therefore,  that  the  author  offers  this  as  a  book  of  the 
character  above  named.  Every  effort  has  been  put  forth  to 
secure  accuracy  and  exhaustiveness  of  citation,  to  the  end  that 
the  judge  or  practitioner  in  one  State  can  readily  find  grouped 
together  all  the  decisions  of  his  own  court  of  last  resort,  side 
by  side  with  all  those  of  all  the  other  courts  of  last  resort, 
upon  any  given  point  within  the  scope  of  the  subjects  treated 
of.  It  is  too  much  to  hope  that  this  object  has  been  invari- 
ably attained,  but  it  is  confidently  believed  to  have  faUed  of 
attainment  in  but  few  instances,  and  in  no  case  because  of 
either  carelessness  or  haste. 

The  table  of  cases  cited  has  been  prepared  with  unusual 
care,  and  compared  with  the  proof  sheets  before  alphabetic 
arrangement. 

In  the  preparation  of  the  index — which,  in  the  estimation 
of  the  author,  is  one  of  the  most  important  features  of  a  legal 
text  book — the  ordinary  logical  grouping  of  matter  has  been 
discarded,  and  a  strictly  alphabetical  arrangement  substituted, 
as  being  better  calculated  to  meet  the  requirements  of  the 
reader. 

STEWART  RAPALJE, 

November,  1892.  Mr.  Vernon,  N.  Y. 
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LARCENY  AND  RECEIVING  STOLEN  GOODS. 

CHAPTER  L 

WHAT  CONSTITUTES  liARCENT,  GENERALLY. 

g  1.  Definitions. 

2.  Necessity  of,  and  what  constitutes  a  taking. 

8.  Conversion  after  possession  obtained  by  consent  of  owner. 

4.  Obtaining  possession  by  threats. 

5.  Taking  under  claim  of  title. 

6.  Bona  fide  purchase  from  thief,  or  vendor  without  title. 

7.  The  Texas  rule. 

8.  Larceny  of  animals. 

9.  What  is  a  single  offense. 

10.  Attempts  to  commit  larceny. 

11.  Who  is  a  principal  offender. 

12.  Who  is  an  accessory  or  accomplice. 

§  1.  Definitions. —  '*  Larceny  "  is  derived  from  the  Konnan 
French  "larcyn,"  Latin  "latrocinium,"  and  signifies  the  fel- 
onious, wrongful,  and  fraudulent  taking  and  carrying  away  by 
any  person,  of  the  personal  goods  of  another,  with  the  feloni- 
ous intent  to  convert  them  to  his  own  use  and  make  them  his 
property,  without  the  consent  of  the  owner.'  The  taking 
must  be  without  the  least  color  of  right  or  excuse,'  against  the 
will  of  the  owner,  and  from  his  actual  or  constructive  posses- 
sion.'   It  must  be  done  fraudulently  and  secretly,  so  as  not 

1  State  V.  South,  4  Dutch.  28;  75  Am.  Dec.  260;  Rap.  A  L.  Law  Diet. ; 
d  Russ.  Or.  128;  Quitzon  v.  State,  1  Tex.  App.  65. 

•  Fields  V.  State,  6  Coldw.  524. 

•  Hite  V.  State,  9  Yerg.  198,  857.  Where  property  is  received  and  car- 
ried away,  with  a  felonious  intent,  from  a  person  who  is  the  agent  for  or 
who  stands  in  the  position  of  the  owner  in  respect  to  the  possession,  although 
the  owner  has  never  had  the  actual  i)os8e88ion,  yet  the  possession  of  such 


4  LABOENY   AND  XINDBED   OFFENSES.  [§§  2,  3. 

only  to  deprive  the  owner  of  his  property,  but  also  to  attempt 
to  leave  him  without  knowledger  of  the  taker.  * 

§  2.  Necessity  of,  and  what  constitutes  a  taking. — To 

make  one  guilty  of  larceny  he  must  have  taken  the  property, 
or  have  assisted  in  the  taking.*  Thus  the  selling  of  property 
as  his  own,  which  the  prisoner  knows  to  be  his  wife's,"  or  the 
selling  of  an  animal  at  large  upon  a  range,  without  first  get- 
ting possession  of  it,  to  one  who  never  took  possession,*  or  the 
enticing  of  a  hog  a  short  distance  on  the  owner's  premises,  by 
dropping  com,  and  then  abandoning  it,'  do  not  amount  to 
larceny.  But  a  temporary  possession  by  the  thief,  though  but 
for  a  moment,  is  sufficient  to  constitute  a  taking,*  which  is 
accomplished  by  simply  laying  hold  of,  grasping  or  seizing  the 
thing,  cmimo  fv/randi^  with  the  hands  or  otherwise.*  Vio- 
lence is  not  essential ;  fraud  may  supply  the  place  of  force.  * 

The  taking  being  complete,  there  need  be  no  sale  or  other 
disposal  of  the  thing  taken  by  the  taker,  to  make  him  guilty 
of  larceny.*  But  every  fraudulent  taking  is  not  larceny,  and 
it  is  erroneous  so  to  charge  without  more." 

§  3.  Conversion  after  possession  obtained  by  consent  of 
owner. —  One  who  receives  from  another  monev  to  which  he 
knows  he  is  not  entitled,  and  which  he  knows  has  been  paid 
to  him  by  mistake,  and  conceals  such  overpayment  and  appro- 
priates the  money  to  his  own  use,  intending  thus  to  cheat  and 

person  is  deemed  his,  and  the  crime  is  larceny.  People  v.  McDonald,  48 
N.  Y.  61. 

»  State  V.  Ledford,  67  N.  C.  60. 

»  Wright  V.  State,  18  Tex.  App.  85a 

>  Watkins  v.  State,  60  Miss.  323. 

^  Hardeman  v.  State,  12  Tex.  App.  d07;  Madison  ▼.  State,  16  Tex.  App. 
485.    But  see  Does  v.  State,  21  Tex.  App.  505;  57  Am.  Rep.  618. 

*  Edmonds  v.  State,  70  Ala.  8;  46  Am.  Rep.  67;  Minter  v.  State,  36  Tex. 
App.  217.  But  see  State  v.  Wisdom,  8  Porter  511;  State  v.  Jones,  65  N.  C. 
895;  State  v.  Wilkerson,  72  N.  C.  376;  Cross  v.  State,  64  Ga.  448. 

*  Harrison  v.  People,  50  N.  Y.  518;  10  Am.  Rep.  517;  Lundy  y.  State,  60 
Ga.  148;  WiUiams  v.  State,  Id.  868. 

1  Gettinger  v.  State,  18  Neb.  808. 
^  Ck>m.  v.  James,  1  Pick.  875. 

*  Davis  V.  State,  10  Lea  707;  Davenport* s  Case,  1  Leigh  588. 
>«  PurteU  V.  State,  48  Tex.  488. 
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defraud  the  owner  thereof,  is  guilty  of  larceny.'  So,  one  who, 
on  receiving  a  bill  to  be  changed,  puts  it  in  his  pocket  with 
the  fraudulent  intent  of  converting  it  to  his  own  use,  and  who 
refuses  to  deliver  the  change  on  demand,  is  guilty  of  larceny." 
And  so  is  one  who  obtains  goods  by  falsely  representing  him- 
self to  be  purchasing  as  agent  of  another  to  whom  the  goods 
are  charged,  and  sells  them,  appropriating  the  proceeds — at 
least  in  those  jurisdictions  where  false  pretenses  and  larceny 
are  no  longer  distinct  offenses.'  So  also,  if  a  person  receiv- 
ing a  conditional  delivery  of  property  from  the  owner,  upon 
an  understanding  that  he  is  forthwith  to  pay  a  certain  sum  of 
money  therefor,  wrongfully  retains  and  carries  off  such  prop- 
erty against  the  consent  of  the  owner,  he  thereby  becomes  a 
trespasser,  and  if  he  does  it  cmvrao  fwrandi^  he  is  guilty  of 
larceny.*  And  where  one  uses  for  his  own  purposes  a  certified 
<5heck  delivered  to  him  only  to  purchase  silver  for  a  bank, 
his  intent  at  the  time  of  taking  the  check,  to  steal  it,  renders 
him  guilty  of  larceny ;  the  check  remaining  the  property  of 
the  bank.* 

The  rule  is  that  when  the  mere  possession  of  a  chattel  is 
fraudulently  obtained,  a  conversion  in  pursuance  of  an  intent 
formed  at  the  time,  is  larceny;'  ajs  where  one  obtains  posses- 
sion of  goods  with  the  owner's  consent,  under  pretense  of 
finding  a  purchaser,  but  with  a  real  intent  to  convert  them  to 

I  Wolf  stein  v.  People,  18  N.  T.  Supreme  Ct.  121;  Bailey  v.  State,  58  Ala. 
414;  State  v.  Williamson,  1  Del.  Cr.  155;  State  v.  Ducker,  8  Oreg.  894;  84 
Am.  Bep.  590. 

*Levy  T.  State,  79  Ala.  259;  Farrell  v.  People,  16  HI.  506;  Mur- 
phy V.  People,  104  m.  528;  Commonwealth  ▼.  Barry,  124  Mass.  825;  Hil- 
debrand  ▼.  People.  56  N.  Y.  894;  8  N.  T.  Supreme  Ct.  82;  8  Id.  19;  15 
Am.  Rep.  485;  Walters  v.  State,  17  Tex.  App.  226;  50  Am.  Rep.  128. 
Contra,  People  v.  Special  Sessions  Justices,  26  Hun  587;  reversed  90  N. 
Y.  12. 

*  Harris  v.  State,  81  Ga.  768;  Weyman  ▼.  People,  6  Thomp.  &  C.  697;  4 
Hun  511. 

*  State  ▼.  Anderson,  25  Minn.  66;  88  Am.  Rep.  455;  Shipply  v.  People,  86 
N.  Y.  875;  40  Am.  Rep.  551. 

«  People  V.  Abbott,  53  Cal.  284. 

*  United  States  v.  Rodgers,  1  Mack.  419;  State  v.  Brown,  25  Iowa  561; 
State  ▼.  Hall,  76  Iowa  85;  People  ▼.  Camp,  56  Mich.  548;  Bassett  ▼.  Spof- 
ford,  45  N.  Y.  887;  Macino  v.  People,  19  N.  Y.  Supreme  Ct  127;  People  y. 
Rice,(N.  Y.  App.)  29  N.  £.146. 
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his  own  use,  which  he  subsequently  does.*  On  the  other 
hand,  if  the  owner  intends  to  part  with  the  property  and 
delivers  the  possession  absolutely,  and  the  purchaser  receives 
the  goods  for  the  purpose  of  doing  with  them  what  he  pleases, 
it  is  not  larceny,  although  fraudulent  means  may  have  been 
used  to  induce  him  to  part  with  them;"  and  this  rule  seems  to 
apply  where  the  title  is  to  remain  in  the  vendor  until  the  time 
set  for  payment,  and  the  purchaser  refuses  either  to  pay  or  to 
return  the  property."  The  possession  having  been  lawfully 
obtained  by  the  defendant,  a  subsequent  conversion  by  him 
without  the  owner's  consent  is  not  larceny.* 

§  4.  Obtaining  possession  by  threats. — In  England,  the 
rule  is  that  if  a  prisoner  obtains  money  from  the  prosecutor 
by  means  of  threats,  in  consequence  of  which  a  fear  is  engend- 
ered in  the  prosecutor's  mind,  inducing  the  payment  over  of 
a  sum  of  money,  a  small  part  only  of  which  was  due  to  the 
prisoner,  the  offense  is  larceny."  In  this  country  such  an 
offense  would  seem  to  be  either  blackmailing  or  robbery. 

§  5.  Taking  under  claim  of  title." — The  rule  is  well  settled 
that  where  one  in  good  faith  takes  the  property  of  another, 
honestly  believing  it  to  be  his  own,  or  that  he  has  a  right  to- 
its  possession,  such  taking  is  not  larceny,  there  being  no  crim- 
inal intent.*  If  the  evidence  shows  the  taking  to  have  been 
under  a  fair  color  of  title  and  claim  of  right,  the  accused  ia 
entitled  to  an  acquittal."    To  justify  a  conviction  in  such  a 

1  State  V.  LindenthaU,  5  Rich.  237;  57  Am.  Dec.  748;  Special  Sessioiia 
Justices  V.  People,  90  N.  Y.  12;  43  Am.  Rep.  185. 

«  Elliott  V.  Commonwealth,  12  Bush  176;  Zschocke  v.  People,  62  lU.  127; 
Zink  V.  People,  6  Abb.  N.  Gas.  413;  reversing  16  Hun  896. 

»  Krause  y.  Commonwealth,  98  Pa.  St.  418;  89  Am.  Rep.  762. 

*  Lott  V.  State,  24  Tex.  App.  728. 

»  Reg.  V.  Lovell,  50  L.  J.,  M.  C.  91;  44  L.  T.  819;  30  W.  R.  416. 

•  See  infra  %  ^7. 

'  Baker  v.  State,  17  Fla.  406;  Lewis  v.  State  (Tex.),  14  S.  W.  Rep.  1008; 
Seymour  v.  State,  12  Tex.  App.  391;  SmaU  v.  State,  18  Tex.  App.  886; 
Boyd  V.  State,  Id.  889;  Com.  v.  Weld,  Thach.  Crim.  Caa.  167;  People  v. 
Burton,  1  N.  Y.  Cr.  297. 

«  Harris  v.  State,  17  Tex.  App.  177;  Newton  Manuf .  Co.  v.  White,  68  Ga. 
697;  State  ▼.  Homes,  17  Mo.  879;  67  Am.  Deo.  269;  Gardiner  v.  State,  83 
Tex.  692. 
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case,  the  evidence  must  satisfy  the  jury,  beyond  a  reasonable 
doubt,  that  the  property  did  not  belong  to  the  accused,  that 
he  did  not  believe  it  to  be  his  when  he  took  it,  and  that  it  was 
fraudulently  taken.' 

If  the  evidence  is  uncertain,  and  the  ownership  is  in  doubt," 
and  there  is  evidence  tending  strongly  to  prove  that  defend- 
ant claimed  to  own  the  property  taken,  in  good  faith  and  on 
reasonable  grounds,  a  conviction  wiU  be  set  aside."  In  Texas, 
it  seems  that  the  taking  of  a  stray  animal,  openly,  and  under 
claim  that  the  owner  has  forfeited  his  property  in  it,  is  not 
larceny.* 

§  6.  Bona  fide  purchase  from  thief  or  vendor  without 

title. — Possession  of  personal  property  being  presumptive 
evidence  of  ownership,  if  one  finds  a  thing  in  the  possession 
of  another  who  claims  ownership,  and  in  good  faith  buys  it, 
he  cannot  be  convicted  of  larceny,  though  the  thing  waa 
stolen  and  the  person  from  whom  he  bought  was  a  stranger* 
to  him.'    A  fortiori  such  purchaser  cannot  be  held  where  his- 
vendor  believed  the  thing  sold  to  be  his  own  and  takes  upon 
himself  the  whole  blame  of  the  mistake."    In  Texas,  the- 
courts  go  much  further,  and  hold  that  inasmuch  as  a  necessary 
element  of  theft  is  the  fraudulent  taking  of  property  from  the « 
possession  of  the  owner,  or  some  one  holding  possession  for* 
him,  a  taking  by  the  party  accused  is  essential  to  his  guUt  of 
theft,  and  no  other  subsequent  connection  with  the  stolen 
property,  whether  in  good  or  in  bad  faith,  will  of  itself  cou^ 
stitute  theft;    wherefore  it  is  error  to  charge,  in  substance, 
that  the  jury  is  authorized  to  convict  if  they  believe  that  wheu 
he  purchased  the  alleged  stolen  property  from  another,  the 
defendant  knew  that  the  person  from  whom  he  purchased  had 
no  title  to  the  property,  and  no  right  to  sell  it. '    But  the  law 
of  Texas  as  to  larceny  (or  theft  as  it  is  there  called),  is  peculiar 

•  Alexander  v.  State,  9  Tex.  App.  48;  Wilson  v.  State,  37  Tex.  App.  577. 

•  Thompson  v.  State,  26  Tex.  App.  466. 

*  T^uin  V.  State,  19  Tex.  App.  869;  DeMint  v.  State,  36  Tex.  App.  870. 

*  Debbs  V.  State,  48  Tex.  650. 

*  State  T.  Boone,  70  Mo.  649. 

•  Wilkinson  ▼.  State,  21  Tex.  App.  501. 

^  McAfee  y.  State,  14  Tex.  App.  668.    S.  P.  Kratson  ▼.  State,  Id.  570; 


8  LASOENT   AND   KINDBED   OFFBN8BS.  [  §§  7,  8. 

in  respect  to  the  elements  oomposing  the  offense,  and  the 
various  ways  in  which  it  may  be  committed. 

§  7.  The  Texas  Bule. — Under  the  provisions  of  the  Texas 
Penal  Code  '* stealing"  and  ** theft"  are  synonymous  terms,* 
and  embrace  all  unlawful  acquisitions  of  personal  property, 
punishable  by  law,"  including  false  pretenses  or  "swindling."* 
Thus,  in  that  State,  theft  includes  the  obtaining  of  a  parcel 
from  a  carrier  by  falsely  pretending  to  be  the  owner,  if  done 
with  intent  to  deprive  the  owner  of  the  same,  and  to  appro- 
priate it.^  And  under  an  indictment  for  theft  one  may  be 
punished  for  wilfoUy  removing  Uve-stook  of  another  from  its 
accustomed  range,  without  consent  of  the  owner,  provided  the 
value  of  the  animals  be  alleged  and  proved.  *  One  case  holds 
that  the  fact  that  the  property  was  obtained  ^^dth  the 
owner's  consent,  and  without  false  pretext,  is  immaterial;* 
but  a  later  one,  in  the  same  court,  regards  the  non-consent  of 
the  owner  as  an  essential  element  of  the  offense.^  The  rule 
seems  to  be  recognized  that  if  the  property  alleged  to  have 
been  stolen  came  into  the  possession  of  the  accused  by  lawful 
means,  the  subsequent  appropriation  of  it  is  not  theft ;  but,  if 
the  taking,  though  originally  lawful,  was  obtained  by  any 
false  pretext,  or  with  intent  to  deprive  the  owner  of  the  value 
thereof,  and  appropriate  the  property  to  the  use  and  benefit 
of  the  person  taking,  and  the  same  is  so  appropriated,  the 
offense  of  theft  is  complete.  • 

§  8.  Larceny  of  animals. — One  who  professes  to  take  up 
an  animal  as  an  estray,  intending  at  the  time  to  steal  it,  is 
guilty  of  larceny,  such  taking  being  a  trespass  which  the 

Deering  v.  State,  Id.  599;  Clayton  v.  State,  15  Tex.  App.  348;  Prator  v. 

State,  Id.  868. 

»  Carr  v.  State,  9  Tex.  App.  468. 

«  Martin  v.  State,  9  Tex.  App.  298;  Mathews  v.  State,  10  Tex.  App.  279. 

«  Davison  v.  State,  12  Tex.  App.  214. 

*  Madden  v.  State,  1  Tex.  App.  204. 

»  MarehaU  v.  State,  4  Tex!  App.  549;  Foster  v.  State,  21  Tex.  App.  80; 
Smith  V.  State,  Id.  133. 

«  Keonio  v.  State,  4  Tex.  App.  173. 

■>  Lindley  v.  State,  8  Tex.  App.  445. 

«  Hudson  V.  State,  10  Tex.  App.  215. 
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intent  makes  larceny;'  and  this  though  the  taker  up  be  igno- 
rant as  to  the  ownership  of  the  animal.'  One  who  kiUs  an 
animal,  wilfully,  and  with  intent  to  steal  or  convert  the  car- 
cass to  his  own  use,  is,  in  Missouri,  as  guilty  and  punishable 
the  same  as  if  he  had  feloniously  stolen  the  living  animal ; 
if,  however,  he  kills  an  animal  he  finds  upon  his  own  premises, 
the  larceny  is  complete  before  the  killing.'  So,  also,  the 
shooting  and  skinning  of  another's  cattle  with  the  fraudulent 
intent  to  appropriate  their  hides,  is  larceny  ;*  and  it  is  larceny 
for  one  authorized  by  the  owner's  agent  to  take  up  a  certain 
steer,  to  take  up  a  much  more  valuable  one,  and  dispose  of  it 
with  fraudulent  intent  to  deprive  the  owner  of  his  property 
and  appropriate  it  to  his  own  use.* 

§  9.  What  is  a  single  offense. — The  stealing  of  several  arti- 
cles at  one  and  the  same  time  constitutes  but  one  indivisible 
offense,  and  a  conviction  or  acquittal  of  the  larceny  of  one  of 
such  articles  is  a  bar  to  a  prosecution  for  the  larceny  of  the 
others;*  and  the  fact  that  the  stolen  articles  belong  to  differ- 
ent persons  makes  no  difference.'  Such  an  offense  may  be 
prosecuted  however,  in  some  jurisdictions,  either  as  one  offense 
or  as  several  distinct  offenses  at  the  option  of  the  State ; '  and 
this  notwithstanding  the  statute  provides  a  special  penalty  for 
stealing  one  of  such  articles.'  But  the  stealing,  on  the  same 
night  from  places  two  hundred  yards  apart,  of  two  parcels  of 
poultry,  was  held  to  be  two  separate  offenses.*' 

1  Beatty  ▼.  State,  61  Miss.  18;  People  v.  Kaatz,  8  Parker  129, 

•  State  V.  Martin,  28  Mo.  580. 

•  State  ▼.  Crow,  (Mo.  Sup.)  17  S.  W.  Rep.  745. 

•  McPhail  y.  State,  9  Tex.  App.  164. 

•  Peck  ▼.  State,  9  Tex.  App.  70. 

•  Territory  v.  Heywood,  2  V^ash.  (U.  S.)  180;  Quitzow  v.  State,  1  Tex. 
App.  47;  28  Am.  Rep.  896;  Hudson  v.  State,  9  Tex.  App.  151;  85  Am.  Rep. 
782;  State  v.  Ward,  19  Nev.  297;  Wilson  v.  State,  45  Tex.  76. 

''  Lowe  V.  State,  57  Ga.  171;  Lorton  v.  State,  7  Mo.  55;  87  Am.  Dec.  179; 

State  V.  Hennessey,  28  Ohio  St.  889;  18  Am.  Rep.  258;  Holies  v.  United 
States,  8  McArthur,  870;  86  Am.  Rep.  106;  Wilson  v.  State,  45  Tex.  76;  28 
Am.  Rep.  602;  Nichols  v.  Conmionwealth,  78  Ky.  180. 

•  Nevada  v.  Lambert,  9  Nev.  821. 

•  Waters  v.  People,  104  111.  544. 
>•  Nichols  V.  Ck)m.,  78  Ky.  180. 
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§  10.  Attempts  to  eommit  larceny. — An  attempt  to  steal 
is  a  misdemeanor  at  common  law,  and  is  punishable  as  such  in 
Tennessee,'  where  it  is  a  criminal  offense  to  assault  another 
with  intent  to  commit  larceny."  Such  statutes,  however,  are 
to  be  strictly  construed.  Accordingly,  where  it  was  made  a 
felony  to  enter  '*  any  dwelling  house,  shop,  etc.,  or  other 
building,  etc.,  with  intent  to  commit  any  felony,"  it  was  held 
not  an  indictable  offense  to  enter  a  "yard"  with  intent  to 
steal.'  There  must  also  be  an  overt  act  in  connection  with  an 
attempt  to  steal,  in  order  to  constitute  an  attempt  to  commit 
larceny,  of  such  a  nature  as  would  apparently,  if  iminter- 
rupted,  result  in  the  commission  of  the  crime.* 

§  11.  Who  is  a  principal  offender. — The  general  rule  is 
that  the  least  degree  of  concert  or  collusion  between  the 
parties  to  an  illegal  transaction  makes  the  act  of  one  of  them 
the  act  of  all.*  Thus  where  one  watches  while  his  confeder- 
ates rob  a  house,  or  steal  horses,  all  are  equally  guilty.*  The 
"acting  together"  required  by  the  Texas  Code  defining 
"principals,"  is  not  restricted  to  the  very  fact  of  the  perpe- 
tration of  the  crime — one  may  be  a  principal  in  a  theft  com- 
mitted by  another  in  his  absence,  but  pursuant  to  his  direc- 
tions, or  to  an  agreement  between  them,'  or  when  he  assists 
in  procuring  and  supplying  the  means  by  which  the  offense  is 
committed.'  In  North  CaroHna,  all  persons  who  counsel,  aid, 
abet,  or  advise  a  larceny,  are  equally  guilty  with  those  who 
actually  commit  the  offense,  all  larceny  being  punished  as 

>  Nicholson  v.  State,  9  Baxter  258. 

>  Hayes  v.  State,  15  Lea  64. 

•  Commonwealth  v.  Taggert,  8  Brews.  840. 

•  Sipple  ▼.  State,  46  N.  J.  L.  197. 

» Taylor  v.  State,  5  Tex.  App.  529;  Hannon  v.  State,  Id.  549;  Wampler 
V.  State,  28  Tex.  App.  852. 

•  Thomas  v.  State,  43  Ark.  149;  Com.  v.  Lucas,  2  AUen  170;  Selvidge  v. 
State,  80  Tex.  60. 

^  Welsh  V.  State,  8  Tex.  App.  418;  Commonwealth  v.  Barry,  125  Mass. 
890;  Berry  v.  State,  4  Tex.  App.  492;  Bybee  v.  State,^4  Tex.  App.  505;  Wat- 
son y.  State,  21  Tex.  App.  598;  Smith  y.  State,  21  Tex.  App.  107. 

•  Watson  V.  State,  21  Tex.  App.  598;  Wells  v.  State,  4  Tex.  App.  20;  Scales 
▼.  State,  7  Tex.  App.  861;  McKeen  y.  State,  Id.  681;  Sutton  ▼.  State,  Id 
Tex.  App.  490. 
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petty  larceny  in  that  State,  in  which  offense  all  participants 
are  principals.^  In  Georgia  it  has  been  held  that  one  who 
steals  property  from  others  who  had  previously  stolen  it, 
becomes  a  principal  offender.* 

§  12.  Who  is  an  accessory  or  accomplice. — The  mere  fact 
that  one  renders  aid  in  a  larceny  does  not  necessarily  render 
him  a  principal.  Thus,  if  an  animal  was  stolen  by  other  per- 
sons, with  or  without  the  prisoner's  procurement,  brought  to 
his  premises  in  his  absence,  after  the  larceny  by  them  was 
complete,  there  received  by  him  on  his  return,  and  slaugh- 
tered, he  aiding  in  the  slaughtering,  in  removing  the  meat, 
and  in  appropriating  it  to  himself  and  some  of  his  confeder- 
ates, his  offense  is  not  that  of  a  principal  felon.  If  he  pro- 
cured the  larceny,  he  is  an  accessory  both  before  and  after  the 
fact ;  and  if  he  did  not  procure  it,  but  knew  of  it,  he  is  an 
accessory  after  the  fact,  or  guilty  of  the  equivalent  misde- 
meanor of  receiving  stolen  goods,  knowing  them  to  be  stolen.* 
So  if  goods  be  stolen  by  a  servant,  under  his  master's  instruc- 
tions, who  is  absent,  and  the  master  afterwards  assists  iii 
secreting  the  goods,  he  can  only  be  held  as  an  accessory.^ 

One  is  guilty  of  aiding  and  abetting  a  larceny  if,  in  accord- 
ance with  an  agreement  therefor,  he  takes  care  of  the  family 
of  the  felon  while  the  latter  is  disposing  of  the  stolen  prop- 
erty;* but  knowledge  that  the  property  has  been  stolen  is 
essential  to  the  guilt  of  one  who  aids  the  thief  in  disposing  of  it.* 

An  accomplice  in  a  theft  is  one  whose  acts  are  auxiliary 
only;'  he  need  not  have  had  any  connection  with  the  taking, 
it  is  enough  that  he  afterwards  became  connected  with  the 
offense.* 

1  State  V.  Gkiston,  73  N.  C.  98;  21  Am.  Rep.  459;  Com.  v.  Gamiett,  1  AUen 
7;  79  Am.  Dec.  698. 

*  Conner  ▼.  State,  25  Ga.  515;  71  Am.  Dec.  184. 

» Minor  v.  State,  58  Ga.  551;  Cohea  v.  State,  9  Tex.  App.  178. 

*  Norton  v.  People,  8  Cow.  187;  Vincent  v.  State,  9  Tex.  App.  46. 

*  State  V.  Stanley,  48  Iowa  221. 

*  Buchanan  v.  State,  26  Tex.  App.  52;  State  v.  Empey,  79  Iowa  460. 

^  Cook  ▼.  State,  14  Tex.  App.  96;  Allison  v.  State,  Id.  122;  O'Neal  v.  State, 
Id.  682. 

*  House  V.  State,  16  Tex.  App.  25. 
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If  one  pretending,  by  way  of  artifice,  to  be  an  accomplice, 
but  believed  by  the  accused  to  be  a  real  accomplice,  performs 
acts  at  the  instance  of  the  owner  of  the  goods,  amounting  to 
the  physical  constitutents  of  larceny,  the  pretended  accom- 
plice represents  the  owner  as  to  such  acts,  and  not  the  accused, 
although  the  accused  may  have  concurred  in  the  acts  and 
thought  he  prompted  them.  Such  acts  of  the  supposed  accom- 
plice cannot  be  imputed  to  the  accused  as  legally  criminal, 
inasmuch  as  they  really  proceed  from  the  joint  will  of  the 
owner  and  the  accomplice,  and  not  from  the  joint  will  of  the 
ncovsed  and  the  accomplice.' 

In  North  Carolina  there  are  no  accessories  before  the  fact. ' 

1  Wflliams  v.  State,  65  Ga.  891. 

*  State  T.  Fox,  94  N.  C.  928;  State  t.  Stroud.  96  N.  C.  626. 
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OHAPTEB  n. 

THE  DIFFERENT  EINDS  OF  LABOENY. 

§18.  Grand  and  petty  larceny. 
14  Larceny  by  txic^  and  device. 

15.  Larceny  from  houae  or  building. 

16.  Larceny  from  the  person. 

17.  Larceny  from  the  mail. 

§  13.  Grand  and  petty  larceny. — Whether  the  offense  of 
one  who  commits  larceny  be  grand  or  petty  larceny  depends 
upon  the  value  of  the  subject  matter  taken.  Formerly,  in 
England,  the  stealing  of  property  above  the  value  of  twelve 
pence  was  grand  larceny,  while  stealing  less  was  petty  lar- 
ceny.* In  some  of  the  States  the  distinction  between  grand 
and  petty  larceny  is  still  retained,  but  the  money  value  of  the 
property  taken  must  be  much  higher  to  render  the  offense 
grand  larceny.'  In  New  York,  to  raise  the  offense  to  the 
dignity  of  grand  larceny  the  value  of  the  property  stolen  must 
exceed  $25,*  while  in  California  it  must  exceed  $50.*  The 
criterion  of  value  is  the  price  which  the  subject  of  the  larceny 
would  bring  in  open  market.  If  the  stolen  property  had  any 
intrinsic  value,  however  small,  the  offense  amounts  to  petty 
larceny.*  But  the  value  of  sundry  articles,  stolen  at  different 
times  and  by  distinct  acts  of  larceny,  although  from  the  same 
person,  cannot  be  added  together  to  make  the  offense  grand 
larceny.* 

In  some  of  the  States  the  distinction  has  been  altogether 
abolished  by  statute,  all  thefts  being  larcenies,  no  degrees  in 

*  Abolished  by  7  and  8  Geo.  IV.  c.  29,  §  2. 

*  Rap.  &  L.  Law  Diet.,  **  Grand  larceny." 
» People  V.  Willet,  102  N.  Y.  261. 

^People  Y.  MarshaU,  59  Cal.  391;  People  t.  Cheong  Foon  Ark,  61  Cal. 
527. 

*  State  V.  Doepke,  «8  Mo.  208;  80  Am.  Rep.  785;  People  v.  White,  1  N.  Y. 
Cr.4«6. 

*  Scarver  t.  State,  53  Miss.  407. 
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the  offense  being  recognized ;'  in  others  the  stealing  of  certain 
kinds  of  property  is  made  grand  larceny,  irrespective  of  its 
valae,  and  such  statutes  are  held  to  be  valid.*  These  enact- 
ments punish  the  stealing  of  horses,*  and  other  living  domestic 
animals,^  outstanding  crops,*  property  contained  in  railroad 
cars,*  or  in  a  dwelling  house, ^  or  on  the  person  of  the  victim.* 
Again,  in  some  jurisdictions,  larceny  conmiitted  in  the  com- 
mission of  burglary  is  grand  larceny  irrespective  of  value.* 
In  others  the  distinction  between  the  two  grades  still  exist, 
and  for  a  full  view  of  them  the  statutes  of  the  States  in  ques- 
tion should  be  consulted.'* 

§  14.  Larceny  by  trick  and  device. —  If  by  trick  or  arti- 
fice the  owner  of  property  is  induced  to  part  with  the  custody 
or  naked  possession  of  it  to  one  who  receives  the  property 
ammvo  fv/randi^  the  owner  still  meaning  to  retain  the  right  of 
property,  the  taking  will  be  larceny."  Thus  it  is  larceny 
where  the  defendants  so  fraudulently  conduct  a  gambling 
game  or  lottery  as  to  give  the  prosecutor  no  chance  of  win- 
ning, and  he  parts  with  his  money  through  fraud  or  fear. " 
So  a  conviction  of  larceny  is  warranted  on  proof  that  the 

>  State  Y.  Murray,  56  Iowa  580;  Exp.  BeU,  19  Fla.  608;  Boodj  y.  People. 
48  Mich.  84. 

*  People  Y.  Townsley,  89  Oal.  405. 

s  WeUs  Y.  State,  11  Neb.  409;  State  y.  Pierre,  89  La.  An.  915. 
«  Hunt  Y.  State,  55  Ala.  188;  Golden  y.  State,  68  Miss.  466. 

*  Pinckard  y.  State,  62  Ala.  167. 

*  State  Y.  Sharp,  (Mo.  Sup.)  17  S.  W.  Rep.  225. 

^  State  Y.  Butterfield,  75  Mo.  297;  State  y.  Brown,  Id.  817;  State  y.  Riley, 
100  Mo.  498. 

*  Johnson  y.  Commonwealth,  24  Gratt.  555. 

*  State  Y.  Brown,  78  Mo.  681. 

10  See,  also,  Jenkins  y.  State,  50  Ga.  258;  State  y.  Willis,  66  Mo.  181;  State 
Y.  Henderson,  35  La.  An.  45;  State  y.  Sharp,  (Mo.  Sup.)  17  S.  W.  Rep.  226; 
People  Y.  Rawson,  61  Barb.  619. 

»  Smith  Y.  People,  58  N.  Y.  Ill;  18  Am.  Rep.  474;  HuberY.  State,  57  Ind. 
841;  Loomis  y.  People,  67  N.  Y.  322;  28  Am.  Rep.  123;  State  y.  Bryant,  74 
N.  C.  124;  Reg.  y.  Hollis,  L.  R.,  12  Q.  B.  D.  25;  49  L.  T.  572;  Walters  y. 
State,  17  Tex.  App.  226;  50  Am.  Rep.  128. 

»  U.  S.  Y.  Murphy,  4  McArth.  375;  48  Am.  Rep.  754;  MiUer  y.  Com.,  78 
Ky.  16;  89  Am.  Rep.  194;  People  y.  Shaw,  57  Mich.  403;  68  Am.  Rep.  872; 
HaU  Y.  State,  6  Baxt.  522;  People  y.  Tweed,  1  N.  Y.  Cr.  97;  Defrise  v.  State, 
8  Heisk.  58. 
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defendant  went  into  a  shop  and  asked  to  bay  the  chattel,  but 
was  referred  by  the  clerk  to  the  owner,  who  refused  to  sell  it 
to  him  except  upon  his  father's  order,  which  was  not  obtained, 
and  thereafter  the  defendant  asked  the  clerk  to  be  shown  the 
chattel,  which  he  took  and  carried  away,  saying  to  the  clerk 
that  he  had  made  it  all  right  with  the  owner.*     If  the  false 
token  used  be  a  written  instrument  it  need  not  be  such  as,  if 
^auine,  would  be  of  legal  validity. "    If  the  property  is  obtained 
^7   defendant  through  the  connivance  of  a  servant  of  the 
o^ner,  the  defendant  may  be  guilty  of  larceny  though  the  ser- 
vant's  offense  is  embezzlement.*     The  obtaining  possession  of 
*  8ol<ii^p9g  discharge  paper,  by  falsely  personating  the  owner,* 
^.     tiixe  getting  possession  of  the  property  of  another  by  the 
wUig.  ^^^  ^j  ^  ^^^  upon  a  fictitious  demand,  have  been  held 
^^  larceny.* 

t  ^JJ^^*^.  V.  WUde,  5  Gray  83;  66  Am.  Deo.  850. 


|^r^<i^  V.  Henn,  39  Minn.  464. 


McCarty,  17  Minn.  76. 
^  KjCutn.  Y.  Lawless,  108  Mass.  425. 

%  Com.  V.  Low,  Thacb.  Cr.  Cas.  477. 

*the  foUowing  cases  afford  good  illustrations  of  the  application  of  the 
principles  stated  in  the  text: 

Defendant  and  his  confederates  inveigled  the  owner  of  horses  into  a  sale 
stable,  and  while  defendant's  confederates  were  trying  to  trick  the  owner 
of  the  horses  into  believing  that  he  had  exchanged  them  for  certain  mules, 
defendant  went  off  with  them  against  the  owner's  will  and  remonstrance. 
Hdd,  that  the  defendant  was  properly  convicted  of  larceny. — State  v.  Zum- 
buDson,  86  Mo.  111. 

B.  agreed  to  pay  A.  $105  for  his  horse,  if  B.  could  sell  his  (B.'s)  horse  for 
|100.  C.  thereupon  offered  to  pay  B.  $100  for  his  horse.  It  was  then  arranged 
that  A.  was  to  get  B.'s  horse,  take  it  to  C.  and  receive  from  him  $100.  He 
went  to  B*8  house,  left  his  horse  there,  and,  taking  B.'s  horse,  went  to  the 
house  designated  as  C.'s,  but  C.  did  not  live  there  and  was  not  to  be  found. 
A  could  not  afterwards  find  B. ,  nor  bis  own  horse.  Held,  that  the  property 
in  A.'8  horse  had  not  passed,  and  that  B.  and  C.  could  be  convicted  of  lar- 
ceny.—United  States  V.  Rodgers,  1  Mackey  (D.  C),  419. 

On  indictment  for  larceny  of  a  hog,  it  appeared  that  defendant  shot  the 
hog  and  hid  it;  that  he  then  went  with  another  to  the  owner,  and  told  him 
that  they  bad  found  one  of  his  bogs  killed  in  the  field;  that  it  was  spoilt 
and  unfit  for  use;  that  the  owner  told  him  he  might  have  it  for  soapgrease; 
that  the  owner  found  it  at  defendant's  bouse  next  morning,  and  that  it  was 
not  spoilt.  Held,  that,  as  possession  was  obtained  by  trick  or  fraud,  there 
was  a  felonious  taking  and  carrying  away. — Frazier  v.  State,  85  Ala.  17. 

Defendant  falsely  represented  to  the  wife  of  M.  that  M.  had  been  arrested 
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§  15.  Larceny  from  honse  or  bnilding. — One  may  be  guilty 
of  larceny  from  a  house,  although  his  original  entry  was  not 
felonious  or  with  an  intent  to  steal ; '  but  the  entry  must  have 
been  against  the  consent  of  the  owner,  unless  the  crime  was 
meditated  at  the  time  of  an  entry  with  consent.'  In  Massa- 
chusetts, breaking  and  entering  a  dwelling-house  in  the  day 
time,  with  intent  to  steal,  and  stealing  in  a  dwelling-house, 
whether  by  breaking  and  entering  or  otherwise,  are  distinct 
offenses  subject  to  separate  punishment.  But  any  one  act  of 
breaking,  entering,  and  stealing  necessarily  constitutes  both 
of  these  offenses." 

Stealing  the  money  of  a  lodger  which  is  in  his  trunk,  and 
the  key  of  the  trunk  in  a  pocket  of  his  clothes,  while  he  is  in 

for  a  crime,  and  had  sent  him  to  her  for  some  money.  The  wife  gave  him 
a  watch  and  chain  to  pawn,  the  money  and  ticket  to  be  given  to  M.  De- 
fendant made  the  representations  and  received  the  goods  with  the  intent 
to  appropriate  the  same  to  his  own  use.  Held,  that  he  was  guilty  of  lar- 
ceny.—Smith  V.  People,  58  N.  Y.  Ill;  18  Am.  Rep.  474. 

A.  having  left  his  watch  at  a  watchmaker's  to  be  repaired,  B.  went  there 
pretending  to  be  A.,  asked  for  the  watch,  paid  for  the  repairing,  and  took 
the  watch  with  a  felonious  intent.  Hdd,  that  this  constituted  larceny  at 
common  law. — Com.  v.  Collins,  12  Allen  181. 

The  prisoner  sent  an  order  to  K.  &  Co.,  jewelers,  for  six  pairs  of  gold 
bracelets,  which  they  sent  to  him.  The  prisoner  was  also  a  jeweler,  and 
the  order  was  designed  and  understood  to  be  an  application  for  the  bracelets 
for  the  purpose  of  shewing  them  to  a  customer  and  enabling  him  to  inspect 
them,  and  select  which,  if  either,  he  would  take,  and  the  money  for  tiiat, 
together  with  the  remainder  of  the  bracelets,  was  to  be  returned  to  K.  & 
Co.  But  the  prisoner  did  not  return  to  K.  &  Co.  either  the  bracelets  or  the 
money  for  either  of  them.  Held,  that  as  the  title  to  the  bracelets  until 
sold  remained  in  K.  &  Co.,  the  prisoner  was  guilty  of  larceny. — Weyman 
V.  People,  6  Thomp.  &  C.  696. 

It  appeared  that  the  prisoner  and  S.,  who  were  confederates,  met  the 
prosecutor;  S.  dropped  a  piece  of  paper;  prisoner  picked  it  up  while  S.  had 
stepped  aside,  and  took  from  it  a  five  cent  coin;  S.,  on  returning,  received 
the  paper  from  prisoner,  saying  that  **  he  would  not  take  ten  dollars*'  for 
it,  and  proceeded  to  bet  that  there  was  a  five  cent  coin  in  it;  prosecutor  bet 
his  watch,  and  the  stakes  were  placed  in  prisoner's  hands,  whereupon  S. 
tore  open  the  paper,  exhibited  a  five-cent  coin,  which  had  been  concealed 
therein,  snatched  the  watch,  and  walked  off.  Held,  larceny. — ^Defrese  v. 
State,  3  Heisk.  53;  8  Am.  Rep.  1. 

C,  being  seated  in  a  railway  train  with  G.,  a  stranger,  S.,  a  stranger  to 

J  Perry  v.  State,  10  Ga.  511. 

*  State  V.  Chambers,  6  Ala.  855. 

»  Com.  V.  Hope,  22  Pick  1. 
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bed,  nndressed  and  asleep,  is  larceny  from  a  dvrelling-hotise;' 
otherwise,  however,  where  the  money  is  in  the  immediate  care 
and  protection  of  its  owner.*    Where  one  enters  a  bank  with 
money  in  a  satchel,  which  he  deposits  temporarily  npon  a 
counter  within  two  feet  of  him,  wherenpon  another  calling  his 
attention  away,  a  third  abstracts  the  money  from  the  satchel 
—this  is  larceny  from  the  honse.'    The  fact  that  a  police  of- 
ficer is  present  when  the  larceny  is  committed  will  not  change 
the  character  of  the  offense,  he  being  stationed  there  for  the 
purpose  of  detecting  the  thief/    But  to  steal  clothes  from  the 
raOing  of  a  piazza,  is  not  larceny  from  a  house/  nor  is  the 
running  away  with  goods  handed  to  the  thief  for  inspection 
by  the  shop-keeper,  while  the  latter' s  back  is  turned,  larceny 

C,  entered,  wearing  a  badge,  and  falsely  pretending  to  be  an  express 
agent,  and  told  G.  that  if  he  wished  his  baggage  taken  to  Cincinnati  he 
must  pay  charges.  G.  offered  him  a  check,  which  he  said  he  could  not 
cash,  but  asked  C.  to  cash  it,  and  hold  it  tiU  they  reached  Cincinnati,  prom- 
ising to  cash  it  there.  C.  gave  him  the  money,  and  G.  and  S.  rushed  from 
the  train,  taking  both  money  and  check.  G.  had  no  baggage  on  board, 
and  the  proceeding  was  concocted  with  intent  to  steal  C.'s  money.  Held, 
larceny  by  both.— Grunson  y.  State,  80  Ind.  538;  46  Am.  Bep.  178.  S.  P., 
People  V.  Rae,  66  Cal.  425;  56  Am.  Bep.  102. 

The  prisoner  agreed  to  buy  goods  of  a  merchant  for  cash,  the  goods  to  be 
deliyered  C.  O.  D.  to  an  expressman  whom  he  would  send.  Shortly  after, 
an  employe  of  the  prisoner  called  at  the  merchant's  shop,  falsely  repre- 
senting himself  to  be  an  expressman,  and  stating  that  he  had  come  for  the 
goods.  They  were  delivered  to  him,  with  instructions  to  coUect  on  deliv- 
ery. He  delivered  them  to  the  prisoner,  receiving  from  him  a  worthless 
check,  which  he  left  at  the  merchant's  shop  in  his  absence.  The  prisoner 
refusing  to  give  up  the  goods  or  pay  for  them, — Held,  that  a  conviction  of 
larceny  was  justifiable.— Shipply  v.  People,  86  N.  T.  875;  40  Am.  Rep.  551. 

On  the  trial  of  A.  and  B. ,  for  grand  larceny,  it  was  proved  that  A.  ordered 
some  goods  at  a  store,  and  directed  them  to  be  sent  to  a  certain  place  where 
they  would  be  paid  for;  that  the  goods  were  sent  by  a  clerk,  and  on  his 
I  going  into  the  house  B.  took  the  goods,  saying,  **  These  are  the  goods  my 

\  Bister  ordered;"  that  asking  the  clerk  to  take  a  seat,  she  went  into  the  next 

1  room,  saying  she  would  look  at  the  goods;  that  after  some  time,  the  clerk 

I  discovered  that  she  had  left  the  house,  and  that  some  of  the  goods  were 

afterwards  found  in  another  house,  where  A  lived.    Held,  that  both  A.  and 
B.  were  guilty  of  larceny.— St.  Valerie  v.  People,  64  Barb.  426. 
>  Com.  V.  Smith,  111  Mass.  429. 
« State  V.  Patterson,  08  Mo.  288. 

*  Simmons  v.  State,  78  Ga  609;  64  Am.  Bep.  88S. 

*  Commonwealth  v.  Nott,  185  Mass.  269. 
^  Benry  v.  State,  89  Ala.  679. 
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from  a  building,  under  the  Massachusetts  statute. '  In  Georgia, 
the  building  stolen  from  must  be  a  "dvrelling  house,  store, 
shop,  warehouse,  or  other  house  within  the  cui'tilage."'  It 
has  been  held  that  a  furnished  room,  used  by  a  single  man  as 
a  lodging  room,  in  the  basement  of  a  building,  the  other  part 
of  which  is  occupied  in  the  day-time  by  him  and  others  as  of- 
fices, is  a  dwelling-house,  within  the  meaning  of  a  statute  pun- 
ishing larceny  from  a  "  dwelling-house;"*  but  that  an  under- 
ground cellar,  used  for  storing  ice  and  beer,  having  no  internal 
door  of  communication  with  the  living  rooms  in  the  upper 
stories  of  the  same  building,  and  not  under  the  control  and  do- 
minion of  any  occupant  of  the  building,  is  not.*  So,  also,  a 
covered  structure,  used  for  storing  cotton  bales,  one  side  and 
end  of  which  are  planked  up,  and  the  others  left  open  so  that 
wagons  can  drive  under  to  load  and  unload,  which,  together 
with  two  acres  of  land  connected  with  it,  is  enclosed  by  a 
plank  fence  nine  feet  high,  the  gates  of  which  are  kept  locked, 
constitutes  a  '^  warehouse,"  within  the  meaning  of  a  similar 
statute ;'  otherwise,  of  a  smaU,  slight  building,  twenty-one  feet 
bv  fifteen,  in  a  garden,  used  for  the  storage  of  garden  tools, 
seeds,  and  manures,*  and  of  a  baggage-room  on  a  platform, 
covered  by  the  same  roof,  but  not  inclosed,  which  is  used  as  a 
common  passage-way  by  all  going  about  the  depot.'  In  Texas 
a  domestic  servant  is  relieved  from  the  increased  penalty  at- 
tached to  larceny  from  a  house  in  which  he  is  employed,  but  a 
person  hired  for  an  hour  to  carry  wood  from  the  street  to  the 
back  yard,  and  passing  through  the  house  in  such  labor,  is  not 
such  a  servant,*  nor  is  one  hired  for  one  day  "to  butcher  and 
cut  up  beef."* 

§  16.  Larceny  from  the  person. — To  constitute  this  offense 

»  Commonwealth  v.  Lester,  129  Mass.  101. 

» Inman  v.  State,  54  Ga.  219;  Middleton  v.  State,  53  Ga.  248. 

»  People  V.  Horrigan,  68  Mich.  491. 

•  State  V.  Clark,  89  Mo.  428. 

» Hagan  v.  State,  52  Ala.  373;  Bennett  v.  State,  Id.  370. 

•  State  V.  Wilson,  47  N.  H.  101. 
'  Lynch  v.  State,  89  Ala.  18. 

8  Williams  v.  State,  41  Tex.  649. 

•  Richardson  v.  State,  43  Tex.  456.  See  also  Coleman  v.  State,  44  Tex.  109; 
UUman  r.  State,  1  Tex.  App.  220. 
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the  theft  must  be  from  the  person,  and  not  merely  in  the  pres- 
ence of  the  dispossessed  party,  and  must  be  committed  without 
his  knowledge,  or  so  suddenly  as  to  preclude  resistance  before 
*spoiia,tion.*     This  offense  is  not  committed  where  money  is 
taken  from  the  vest  pocket  of  one  partially  intoxicated,  and 
coJisenting,  provided  the  taker  should  pay  it  back.*    But 
plaiid.ering  a  sleeping  person  has  been  held  to  be  larceny  from 
^^  person.*    Snatching  money  from  another's  hand  with  no 
nior<o   force  than  is  necessary  to  withdraw  it,  is  sufficient  to 
constitute  the  offense;*  and  the  lifting  of  a  pocket-book  partly 
"^^xx  the  pocket  of  another  person,  with  intent  to  steal  it,  is 
*^^Jcing  and  carrying  away,"  although  it  is  not  removed 
"^xxx  the  pocket.'    An  attempt  to  steal  from  the  person  is 
^'^iplete  when  an  act  is  done  with  intent  to  commit  the  crime 
^hieh  is  adapted  to  the  perpetration  of  it,  whether  the  pur- 
P^^®^    fails  by  reason  of  interruption,  or  because  there   was 
^^thing  in  the  pocket,  or  for  other  extrinsic  cause.*    But  the 
^'^^^t  must,  for  an  instant  at  least,  have  had  perfect  control  of 
®  property,  even  if  he  did  not  succeed  in  removing  it  from 
.^  "Victim's  pocket.     If  he  had  the  pocket-book  once  within 
^^asp,  the  instantaneous  caption  and  asportation   is  suffi- 
t\fta\t/    If  more  than  one  person  is  concerned  in  the  original 
rfa^ij  purpose  of  committing  larceny  from  the  person,  all  who 
are  present,  aiding  and  abetting,  are  principals.     But  one  who 
afterwards  receives  the  stolen  property  without  being  in  any- 
wise concerned  in  the  original  purpose,  is  guilty  of  the  larceny 
alone.* 

§  17.  Larceny  firom  the  mall. — Under  TJ.  S.  Eev.  Stat. 
§  3891,  punishing  one  who  shall  '*  unlawfully  detain,  delay, 
or  open  any  letter,  packet,  bag  or  mail  of  letters,''  etc.,  a 

I  Woodward  v.  State,  9  Tex.  App.  418;  Green  v.  State,  28  Tex.  App.  498. 

*  Moye  T.  State,  65  Ga.  754. 

*  HaU  T.  People,  89  Mich.  717. 

^  Johnson  ▼.  Com.,  24  Gratt.  555. 

*  State  ▼.  Chambers,  22  W.  Va.  779;  46  Am.  Rep.  650;  Harrieon  t.  People, 
50  N.  Y.  518;  10  Am.  Rep.  517. 

*  State  V.  Wilson,  80  Conn.  500;  People  v.  Moran,  123  N.  Y.  254. 

*  Com.  Y.  Luckis,  96  Mass.  481;  96  Am.  Dec.  769. 

*  People  ▼.  SUgh,  48  Mich.  54. 
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mailable  packet  of  merchandise  is  included.^  Under  §  8892, 
the  offense  is  complete  although  the  letter  taken  contains 
nothing  of  value,*  and  merely  putting  a  letter  into  one's  pocket 
may  be  a  stealing  "from  a  post-office,"  without  a  removal  of 
it  from  the  building ;  in  such  case  a  desk,  trunk,  or  box  carried 
about  a  house,  or  from  one  buQding  to  another,  is  a  ''post-of- 
fice.'" In  Eev.  Stat.  §  5467,  the  words  "steal"  and  "take" 
are  not  synonymous ;  a  postmaster  taking  money  out  of  a  reg- 
istered letter  simply  with  intent  to  borrow  and  return  it,  is 
guilty  of  "taking"  it.*  Sections  5469  and  5470  punish  any 
taking,  or  abstracting  of  the  articles,  or  receiving  them,  when 
so  taken,  with  the  object  described  in  the  statute  to  "open," 
' '  secrete, "  "  destroy, "  "  embezzle, "  or  "  steal. ' ' '  But  there 
must  be  an  intent  to  steal  at  the  time  the  mail  matter  is  taken.* 
Section  5469  covers  the  stealing  by  a  postal  clerk  from  a  postal 
car, ^  and  the  term  "mail,"  as  there  used,  may  mean  either 
the  whole  body  of  matter  transported  by  the  postal  agents,  or 
any  letter  or  package  forming  a  component  part  of  it  ;*  includ- 
ing a  decoy  letter  expressly  prepared  to  entrap  the  thief/ 
One  who  induces  a  post-office  employee  to  intercept  and  hand 
over  a  letter  which  is  in  course  of  transmission  by  the  mails  is 
either  guilty  of  larceny  as  a  principal  felon  or  is  accessory  be- 
fore the  fact  to  the  larceny  committed  by  the  post-office  em- 
ploye, and  in  either  view  can  be  convicted  on  an  indictment 
charging  him  with  larceny  of  the  letter. "  The  postmark  is 
presumptive  evidence  of  the  mailing  of  a  letter,  and  such  a 
rule  is  not  displaced  by  showing  that  envelopes  not  mailed 
have  been  stamped  with  a  given  postmark  ;*'  but  the  most  sat- 

»  United  States  ▼.  Blackman,  17  Fed.  Rep.  837;  Beery  v.  United  States,  2 
Col.  T.  186. 

•  United  States  ▼.  Davis,  38  Fed.  Bep.  865. 
s  United  States  y.  Marselis,  2  Blatchf .  108. 

•  United  States  v.  Thompson,  29  Fed.  Rep.  706. 

•  United  States  v.  Jolly  37  Fed.  Rep.  108. 

•  United  States  v.  Inabnet,  41  Fed.  Rep.  130. 

^  United  States  t.  Falkenhainer,  21  Fed.  Rep.  624. 

•  United  SJates  ▼.  Inabnet,  41  Fed.  Rep.  130. 

» United  States  v.  Cottingham,  2  Blatchf.  470;  United  States  v.  Dotsey, 
40  Fed.  Rep.  752. 
^^  Reg  Y.  James,  24  Q.  B.  D.  439. 
»  United  States  v.  Noelke,  17  Blatchf.  554. 
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isf  ax^tory  evidence  that  a  letter  or  package  was  put  into  the 
niAil  for  transmission  is  that  of  the  person  who  deposited  it 
in  tlxe  post-office ;  and  the  best  evidence  of  its  loss  is  that  of 
the  person  to  whom  it  was  addressed.* 

*  "CTxiited  states  ▼.  Crow,  1  Bond,  51. 


CHAPTER  IIL 

THE  FELONIOUS  INTENT  IN  LARCENY. 

§  18.  No  larceny  in  absence  of  such  intent. 

Id.  Intent  must  be  to  deprive  owner  of  his  property. 
M.  Intent  to  convert  to  taker's  use  unnecessary. 
^1.  Intent  to  temporarily  deprive  owner. 

22.  Latent  to  hold  for  reward. 

23.  Intent  must  exist  at  time  of  taking. 

24.  Scope  and -extent  of  this  rule. 

25.  Its  limits  and  exceptions. 

§18.  No  larceny  in  absence  of  sach  Intent. — To  consti- 
tute the  taking  of  another's  property  a  larceny,  it  must  not 
only  be  tortious,  but  it  must  also  be  accompanied  with  cir- 
cumstances showing  a  felonious  intention.^  Thus  a  person 
who  takes  property  of  another  by  mistake,  without  felonious 

'  Smith  V.  Shultz,  1  Scam.  490;  82  Am.  Dec.  88;  Blunt  v.  Com.,  4  Leigh 
689;  1^  Am.  Dec.  841;  Offutt  v.  Earlywine,  4  Blackf.  460;  82  Am.  Dec.  40; 
SUte  V.  Hawkins,  8  Port.  461;  88  Am.  Dec.  204;  State  v.  South,  4  Dutch. 
28;  75  Am.  Dec.  250;  Lancaster  y.  State,  8  Cold.  889;  91  Am.  Dec.  288;  Wilson 
▼.  State,  18  Tex.  App.  270;  51  Am.  Rep.  309;  Ainsworth  v.  State,  11  Tex.  App. 
839;  People  v.  Frank,  1  Idaho  200;  People  v.  Walker,  88  Mich.  156;  People 
V.  Pollock,  51  Hun  618;  Hart  ▼.  State,  57  Ind.  102;  Hombeck  v.  State,  10 
Tex.  App.  408;  Knutson  v.  State,  14  Ter.  App.  570;  Deering  v.  State,  Id. 
^99;  Lett  V.  State,  20  Tex.  App.  280;  Landin  v.  State,  10  Tex.  App.  68; 
MulliDs  T.  State,  37  Tex.  887;  Martindale  v.  State,  19  Tex.  App.  888;  People 
V.  Woodward,  81  Hun  57;  Robinson  v.  State,  1  Coldw.  120;  78  Am. 
Dec.  487;  Umphrey  v.  State,  68  Ind.  228;  Williams  v.  State,  44  Ala.  396; 
Winn  T.  State,  11  Tex.  App.  804;  Lawrence  v.  State,  Id.  806;  Ainsworth 
y.  State,  Id.  889;  United  States  ▼.  DeOroat,  80  Fed.  Rep.  764. 
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intent,  cannot  be  made  criminally  liable  because  the  property 
is  ultimately  lost  through  his  negligence.  ^  In  applying^  this 
principle  no  larceny  was  committed  where  regular  customers 
of  a  saloon-keeper  applied  about  midnight  to  be  served,  and 
he  refused  to  get  up  and  serve  them,  and  they  carried  away 
refreshments,  but  next  day  offered  to  pay  for  what  they  had 
taken;'  nor  where  defendant  picked  up  the  property  on  the 
road,  carried  it  home,  made  no  attempt  to  conceal  it,  but,  on 
the  contrary,  tried  to  find  its  owner;'  nor  in  taking  a  horse 
which  had  run  astray  for  years  without  a  known  owner.* 

So,  where  it  is  shown  that  property  was  delivered  to 
defendants  under  a  contract  of  sale,  and  that  they  were  in 
possession  of  it  several  months  holding  and  using  it  under  the 
contract,  and  it  does  not  appear  that  they  had  any  other  than 
an  honest  intent  at  the  time  they  contracted  for  and  received 
the  property,  they  were  not  guilty  of  larceny  in  carrying  it 
away  wishout  paying  for  it.  •  Again  where,  upon  a  settle- 
ment between  landlord  and  tenant,  under  which  an  unexpired 
lease  was  to  be  surrendered  by  the  landlord,  upon  the  pay- 
ment of  a  sum  of  money  by  the  tenant,  a  misunderstandings 
arose  as  to  the  amount  of  the  money,  and  the  tenant  carried 
away  the  lease,  the  receipt  for  the  money,  and  the  money 
offered  in  payment,  such  taking  was  not  larceny.' 

In  Texas,  the  test  of  the  guilt  of  one  who  took  an  article 
with  the  leave  of  one  asserted  to  be  the  owner's  agent  is  not 
whether  such  an  one  was  in  fact  the  owner's  agent,  but 
whether  defendant  believed  him  to  be  such.^  And  one  can- 
not be  convicted  of  larceny  or  of  receiving  stolen  goods  in  that 
State,  upon  proof  merely  that  he  bought  the  chattel  from 
another  with  notice  that  it  had  been  stolen ;  but  proof  of  a 
felonious  intent  to  convert  it  to  his  own  use  is  neccessary.  • 

1  Billard  v.  State,  30  Tex.  867;  94  Am.  Dec.  817. 

«  Mason  ▼.  State,  82  Ark.  288. 

»  McLaren  v.  State,  21  Tex.  App.  518. 

•  Johnson  v.  State,  86  Tex.  875.    See,  also,  Ritcher  t.  State,  38  Id.  648. 

•  State  V.  Shermer,  65  Mo.  83. 

•  Com.  V.  Robinson,  Thach.  Cr.  Cas.  280. 
'  Heskew  v.  State,  18  Tex.  App.  275. 

»  Parchman  ▼.  State,  a  Tex.  App.  228;  LoKan  v.  State,  Id.  408. 
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Devine  t.  People,  while  the  accused  and  others  were 
drinldng  in  complainant's  saloon,  one  of  the  party  gave  a  dol- 
l«w  bill  to  the  bar- tender,  who  gave  back  the  change,  and  put 
tho  bill  in  the  drawer,  which  he  left  open.  While  the  bar- 
tender was  stooping  to  get  a  bottle  from  under  the  counter, 
a^^^^^ised  reached  over  and  took  the  bill  from  the  drawer.  He 
ma.cl^  no  attempt  to  secrete  it,  and  at  once  returned  it  saying 
that  <<  it  was  done  in  fun,"  and  the  court  held  that  these  facts 
^^^   xiot  justify  a  conviction  of  petit  larceny.* 

§  1 9.  Intent  mnst  be  to  deprive  owner  of  his  property. — 

Tbio  general  rule  is  that  the  articles  taken  must  have  been 
^^^xx  fraudulently  and  secretly,  with  the  felonious  intent  of 
p^XMxiauaently  depriving  the  owner  of  them.*  The  taking  must 
^  *tn.  actual  and  intended  fraud  upon  the  rights  of  another;  it 
J^^^st  include  the  purpose  and  intent  to  defraud ;  it  must  be  an 
intentional  taking  without  the  consent  of  the  owner,  an  in- 
tentional fraud  and  an  intentional  appropriation.* 

^iV'hile  it  is  true  that  in  Texas,  under  an  ordinary  indict- 
ment  for  theft,  a  conviction  may  be  had  on  proof  of  a  takings 
^th  the  owner's  consent  obtained  by  false  pretext  or  with  in- 
^^'^t  to  deprive  the  owner  of  the  value  of  the  property  and  ap- 
propriate it  to  the  use  and  benefit  of  the  taker,  yet  in  such  a. 
^'^f^  the  proof  must  show  affirmatively  that  the  taking  was  ob- 
^^Ued  by  means  of  the  false  pretext  or  with  the  intent  to  de- 
prive the  owner  of  the  value  of  the  property  and  to  appropri- 
ate the  same  to  the  taker's  own  use.*      If  one  takes  a  horse 
^th  intent  to  convert  him  to  his  own  use,  and  wholly  to  de- 
prive the  owner  of  his  property,  it  is  larceny ;  but  otherwise, 
if  he  took  the  horse  to  facilitate  his  escape,  and  left  him  at  a 
livery  stable,  without  any  intention  to  deprive  the  owner  of 
his  property.  *    In  the  latter  case  it  would  only  be  a  breach  of 

1 20  Hun  08. 

*  Dodd  T.  Hamilton,  2  Tayl.  81;  State  t.  Hawkins,  8  Port.  461;  Smith  y. 
SchultE,  1  Scam.  400;  Com.  v.  Low,  Thach.  Cr.  Cas.  477;  Felter  t.  State, » 
Yerg.  397;  State  v.  Lwlford,  67  N.  C.  60;  Johnson  v.  State,  86  Ter.  876;  U. 
8.  ▼.  Durkee,  1  McAU.  196. 

« Wolf  V.  State,  14  Tex.  App.  210. 

« Dow  ▼.  State,  12  Tex.  App.  848. 

» State  V.  York,  6  Harring.  498. 
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trust.  ^  So  an  indictment  for  larceny  of  a  slave  will  not  be 
supported  by  proof  that  defendant  took  the  slave  from  the 
possession  of  his  master,  with  the  intention  of  enabling  him  to 
obtain  his  freedom  by  sending  him  to  a  free  state.' 

§  20.  Intent  to  convert  to  taker's  nse  unnecessary.  —  It 

is  not  necessary  to  constitute  larceny  that  the  taking  should 
be  in  order  to  convert  the  thing  stolen  to  the  pecuniary  ad- 
vantage or  gain  of  the  taker.  It  is  sufficient  if  the  taking  be 
fraudulent,  and  with  an  intent  wholly  to  deprive  the  owner  of 
the  property.  *  Thus  it  was  larceny  where  the  prisoner  ran 
away  with  a  horse  and  carriage,  without  the  owner's  knowl- 
edge  or  consent  and  with  no  intention  of  returning  them,  and 
afterwards  abandoned  them  in  the  street  \*  also  where  the  pris- 
oner went  secretly  and  unlawfully  to  the  stable  of  another,  led 
therefrom  a  jack  belonging  to  the  latter,  and,  when  fifteen  or 
twent}"^  feet  from  the  door  of  the  stable,  killed  the  jack  and 
left  it  lying  on  the  owner's  premises.*  It  does  not  matter  that 
the  object  of  the  taking  was  revenge  and  not  gain.'  So  the 
taking  of  money  with  the  design  to  apply  it  on  a  debt  which 
the  person  from  whom  it  is  taken  owes  the  taker,  is  larceny.' 
And  one  who  steals  a  coat,  in  the  pocket  of  which  is  a  watch 
of  which  the  thief  does  not  know,  steals  the  watch.* 

§  21.  Intent  to  temporarily  deprive  owner. —  The  taking 
of  the  property  of  another,  with  the  intent  of  only  depriving 
the  owner  of  the  use  of  it  temporarily,  is  not  larceny;*  as 
where  defendant  took  a  locket  and  necklace  belonging  to  his 
mistress,  not  to  steal  it,  but  to  prevent  her  going  to  a  place  of 

>  State  V.  Self,  1  Bay,  342. 

^  State  v.  Hawkins.  8  Port.  461;  88  Am.  Dec.  294. 

*  Hamilton  v.  State,  35  Miss.  214;  People  v.  Juarez,  28  Gal.  880;  State  ▼. 
Ware,  10  Ala.  814;  State  v.  Caddie,  (W.  Va.)  12  S.  E.  Rep.  1098;  State  v. 
Slingerland,  19  Nev.  135;  Williams  v.  State,  52  Ala.  411;  State  v.  Davis,  38 
N.  J.  L.  176;  Coombes  v.  State,  17  Ter.  App.  259. 

*  State  V.  Davis,  9  Vroom.  176;  20  Am.  Rep.  867. 
>  *  Delk  V.  State,  63  Miss.  77;  60  Am.  Rep.  46. 

<  Warden  v.  State,  60  Miss.  638. 

•^  Com.  v.  Stebbins,  8  Gray,  492.  Contra,  Wolf  ▼.  State,  14  Tex.  App.  310. 

8  Stevens  v.  State,  19  Neb.  647. 

*  State  V.  South,  4  Dutch.  28;  76  Am.  Dec.  260;  Fields  v.  State,  6  Coldw. 
624. 
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amiiaement;'  or  where  the  accused  took  his  neighbor's  horse 
pablicly  in  the  street  of  a  town,  leaving  word  that  he  had  done 
80,  and  manifesting  an  intention  to  return  him  after  riding  him  a 
fevir  miles ;'  and  where  the  defendants  broke  into  a  tool-house  of 
a  railroad  company,  took  out  a  hand-car,  propelled  themselves 
for  turelve  miles  on  the  track,  and  left  it  at  the  side  of  the  track.  * 

§^  22.  Intent  to  hold  for  reward. — The  intent  need  not  be 
to  defraud  any  particular  person,  wherefore  one  may  be  guilty 
of  theft,  although  he  does  not  know  the  owner  of  the  property 
stolen .  *  Consequently  the  wrongful  taking  and  carrying  away 
of  the  property  of  another,  without  his  consent,  with  intent 
to  conceal  it  until  the  owner  offers  a  reward  for  its  return, 
and  foi*  the  purpose  of  obtaining  the  reward,  is  larceny.*  Thus 
taking  a  horse  trespassing  on  the  taker's  land,  with  intent  to 
conceal  it  either  until  the  owner  shall  offer  a  reward  and  then 
to  return  it  and  claim  the  reward,  or  until  the  owner  may  be 
induced  to  sell  it  for  less  than  its  value,  is  larceny.* 

I  23.  Intent  mast  exist  at  time  of  taking. — To  consti- 
tute larceny  there  must  have  been  a  felonious  intent  at  the 
time  of  the  taking;^  and  no  subsequent  appropriation,  how- 
ever fraudulent,  is  sufficient,  if  the  taking  was  Lawful.*  Thus 
there  is  no  larceny  where,  after  an  innocent  taking  by  mis- 
take, the  property  was  converted  to  the  use  of  the  defendant 
with  a  felonious  intent.'     And  to  make  one  who  sells  a  horse 

1  Cain  ▼.  state,  21  Tex.  App.  662. 
'  McDaniel  v.  State,  88  Tex.  419. 
'State  V.  Ryan,  12  Nev.  401. 

*  Lawrence  y.  State,  20  Tex.  App.  536. 

» Berry  v.  State,  31  Ohio  St.  219;  27  Am.  Rep,  506. 

*  Cbm.  V.  Mason,  105  Mass.  168;  7  Am.  Rep.  507. 

■' Fulton  V.  State,  13  Ark.  168;  McDaniel  v.  State,  8  Smed.  &  M.  401; 
State  V.  Stone,  68  Mo.  101;  Wolf  v.  State,  14  Tex.  App.  210;  State  v. 
Ware,  62  Mo.  597;  Dow  v.  State,  12  Tex.  App.  843;  State  v.  Wood,  46  Iowa, 
116;  Wilson  V.  State,  20  Tex.  App.  662;  Roberts  v.  State,  21  Tex.  App.  460. 

» People  V.  Call,  1  Denio  120, 43  Am.  Dec.  655;  Billard  v.  State,  30  Tex. 
867:  94  Am.  Dec.  817;  Morrison  v.  State,  17  Tex.  App.  84;  50  Am.  Rep.  120; 
Wilson  ▼.  People,  89  N.  Y.  459;  Cunningham  v.  State,  27  Tex.  App.  479; 

Qnitzow  V.  State,  1  Tex.  App.  65;  Hernandez  y.  State,  20  Tex.  App.  151; 
Lott  V.  State,  24  Tex.  App.  728. 

*  People  V.  MiUer,  4  Utah,  410. 
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which  he  has  hired  guilty  of  theft  the  felonious  intent  must 
have  existed  at  the  time  the  horse  was  taken  into  the  posses- 
sion of  the  hirer.*  If  the  taking,  though  lawful,  was  obtained 
by  false  pretext,  or  with  intent  to  deprive  and  appropriate, 
and  the  property  was  appropriated  to  the  taker's  use,  the  of- 
fense of  theft  is  complete.* 

§  24.  Scope  and  extent  of  the  rale. — In  applying  this 
principle  it  has  been  held  that  one  hired  to  pick  cotton,  who, 
after  gathering  it,  converts  it  to  his  own  use,  cannot  be  con- 
victed of  the  statutory  offense  of  ' '  larceny  of  part  of  an  out- 
standing crop,"  unless  at  the  time  of  gathering  it  he  had  the 
present  felonious  intent  to  steal  it ;  and  where  he  had  the  right 
to  retain  possession  until  the  cotton  was  weighed  at  the  close  of 
the  day,  the  mere  fact  that  after  picking  the  cotton  he  secreted 
it  will  not  of  itself  justify  the  finding  that  he  had  the  feloni- 
ous intent  to  steal  it  at  the  time  he  was  picking  it.*  So  where 
goods  alleged  to  have  been  stolen  were  delivered  to  defendant 
under  a  contract  of  sale,  and  after  keeping  and  using  them 
several  months  under  the  contract,  he  carried  them  away  with- 
out paying  for  them,  it  was  held  that  he  could  not  be  con- 
victed of  larceny.*  And  where  a  tailor  received  goods  from  a 
firm  to  be  manufactured  into  coats  for  the  firm,  but  after 
making  the  coats,  instead  of  sending  them  to  his  employers, 
he  sold  them,  and  ran  away  with  the  proceeds,  it  was  held 
that  unless  he  intended  to  convert  the  goods  to  his  own  use 
when  they  were  delivered  to  him,  he  was  not  guilty  of  larceny.  "^ 

»  Morrison  v.  State,  17  Tex.  App.  34;  50  Am.  Rep.  120;  HiU  v.  State, 
57  Wis.  377;  Eumbo  v.  State,  (Tex.)  11  S.  W.  Rep.  680.  Compare  Warren  v. 
State,  17  Tex.  App.  207. 

«  Reed  v.  State,  8  Tex.  App.  40. 

«  Lyon  V.  State,  61  Ala.  224. 

*  State  V.  Shermer,  55  Mo.  83. 

•Abrams  v.  People,  18  N.  Y.  Supreme  491.  In  Pitts  v.  State,  the 
accused  procured  his  landlord  to  estray  a  horse,  but  at  the  expense, 
and  for  the  benefit  of,  the  accused,  who  was  to  retain  the  posses- 
sion of  the  animal.  Five  months  afterwards  he  sold  the  horse;  and 
the  court  held,  on  appeal,  that,  in  the  absence  of  evidence  to  show  any 
false  pretext  by  the  accused  in  obtaining  possession  of  the  horse,  or  that, 
when  he  obtained  such  possession  he  intended  to  deprive  the  owner  of  its 
value  and  to  appropriate  it  to  his  own  use,  a  conviction  for  theft  could  not 
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§  25.  Its  limits  and  exceptions. — A  felonious  intent  at  the 
time  of  taking  is  essential  to  larceny ;  but  where  one  obtains 
possession  of  an  article  merely  to  look  at  it,  and  without  in- 
tending to  steal,  and  then  embezzles  it,  he  is  guilty  of  larceny ; 
as  where  an  obligor  in  a  bond  destroys  it  with  intent  to  benefit 
himself  after  having  obtained  possession  of  it  on  pretense  of  ex- 
amining it,  even  though  he  did  not  then  intend  to  destroy  it,  but 
conceived  the  design  at  the  moment  of  the  act  of  destruction.  * 
So  if  one  buys  a  trunk  of  the  owner's  clerk,  both  ignorant  of 
its  contents,  and  after  taking  it  home  discovers  clothing  therein 
which  he  fraudulently  retains,  he  is  guilty  of  theft,  though 
the  intent  to  appropriate  did  not  exist  when  he  received  the 
trunk."  The  rule  is  that  if  any  person  by  committing  a  tres- 
pass, tortiously  and  unlawfully  acquires  possession  of  the  per- 
sonal property  of  another,  and  afterwards  conceives  the  pur- 
pose of  fraudulently  depriving  the  owner  of  it,  and  in  pursu- 
suance  of  that  design,  with  a  felonious  intent,  carries  it  away 
and  converts  it  to  his  own  use,  he  is  guilty  of  larceny.*  Thus, 
one  is  guilty  of  larceny  who,  without  any  present  intention  of 
theft,  obtains  possession  of  another's  team  by  falsely  and 
fraudulently  pretending  that  he  wanted  to  drive  it  to  a  certain 
place,  to  be  gone  a  specified  time,  when  in  fact  he  intended  to 
go  to  a  more  distant  place,  and  to  be  absent  a  longer  time, 
and  who,  while  thus  in  possession,  without  the  consent  of  the 
owner,  converts  the  team  to  his  own  use  with  a  felonious  in- 

be  sustained. —  3  Tex.  App.  310.  In  Spinks  v.  State,  the  state  proved  a 
bailment  of  certain  cattle  by  the  owner  to  defendant,  who  thereupon  had 
an  incorrect  record  made  of  the  owner's  brand,  and  then  sold  the  cattle 
without  the  owner's  consent.  The  jury  were  held  to  be  correctly  instructed 
to  acquit  unless,  from  all  the  evidence,  they  were  satisfied  that  the  defend- 
ant, at  the  very  time  he  obtained  possession  of  the  cattle,  intended  to 
deprive  the  owner  of  their  value.— 8  Tex.  App.  125.  In  Shin  v.  Com.,  the 
secretary  of  an  association  received  a  check  payable  to  himself  for  money 
borrowed  from  it,  and  was  indicted  for  the  larceny  of  the  check;  and  it 
was  held  necessary  for  the  jury  to  be  satisfied  that  the  intention  to  appro- 
priate the  check  existed  before  or  at  the  time  of  its  presentment  by  the 
defendant  at  the  bank  on  which  it  was  drawm,  before  they  could  convict 
him.— 82  Gratt.  809. 

»  Dignowitiy  v.  State,  17  Tex.  521;  67  Am.  Dec.  670. 

'  Robinson  v.  State,  11  Tex.  App.  408;  40  Am.  Rep.  790.  Ck>mpare 
Rhodes  v.  State,  11  Tex.  App.  668. 

» Com.  ▼.  White,  11  Cush.  488. 
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tent/  And  if  one,  intending  to  steal  another's  mule,  professes 
to  take  it  as  an  estray,  the  taking  being  a  trespass,  the  intent 
makes  it  a  larceny.' 


CHAPTEE  IT. 

THE  ASPORTATION. 

§  26.  Neceesitj  of  a  carrying  away. 

27.  What  asportation  is  sufficient. 

28.  What  is  insufficient. 

29.  How  long  the  laroeny  is  deemed  to  be  in  progress. 

§  26.  Necessity  of  a  carrying  away. — The  general  rule  is 
that  without  asportation  there  cannot  be  larceny."  There 
must  be  some  removal  of  the  goods,  and  the  felon  must,  at 
least  for  an  instant,  be  in  entire  possession  of  them.  There- 
fore it  is  not  larceny,  but  only  trespass,  to  shoot  a  hog  with- 
out taking  possession  of  or  carrying  it  away,  even  though  the 
intent  be  felonious.*  A  taking  from  another's  possession  is 
essential  to  larceny.*  The  Texas  statute,  however,  omits  the 
words  "carried  away  "  in  defining  theft,  and  thereby  dispenses 
with  the  necessity  of  proof  of  asportation,  as  was  required  at 
common  law.*  In  that  State,  neither  asportation  nor  actual 
manual  possession  is  necessary  to  constitute  theft,  ^  or  theft 
from  the  person.* 

§  27.  What  asportation  is  sufficient. — It  is  a  sufficient 

»  state  V.  Coombs,  55  Me.  477;  92  Am.  Dec.  610. 

*  Beatty  v.  State,  61  Miss.  18. 

» WiUiams  v.  State,  68  Miss.  58. 

*  State  V.  Seagler,  1  Rich.   80;  42  Am.  Dec.  404;  State  v.  Alexander, 
74  N.  C.  282;  People  v.  Murphy,  47  Cal.  108. 

^  People  V.  Call,  1  Denio  120;  48  Am.  Dec.  655. 

*  Musquez  v.  State,  41  Tex.  226;  Hall  v.  State,  Id.  287;  Prim  v.  State,  82 
Tex.  157. 

'  Harris  v.  State,  14  S.  W.  Rep.  890. 
8  Dukes  V.  State,  22  Tex.  App.  192. 


§27-1  LABOBNT.  29 

carryiBg  away  that  the  goods  are  removed  from  the  place 
where  they  were,  and  that  the  thief  has,  though  but  for  an 
instant,  the  entire  and  absolute  possession  of  them.'      The 
thin^  taken  need  not  be  taken  out  of  the  room  and  carried 
away.  *    Thus  the  crime  of  simple  larceny  from  a  vessel  is  com- 
plete   when  a  box  of  shoes  has  been  broken  open  and  the 
shoes  taken  out  of  it  and  concealed  in  the  vessel,  though  not 
carried  out  of  the  vessel;'  and  the  thief  need  only  have  had 
a  momentary  possession.  ^    Thus  a  momentary  taking  of  money 
of  another  from  a  drawer,    though  immediately    returned 
thereto  voluntarily,  constitutes  larceny;*  and  the  offense  is 
committed  by  the  removal  from  a  safe  of  a  drawer  containing 
money,  and  a  handling  of  the  same,  in  the  drawer,  at  the  door 
of  the  safe;*  or  by  the  removal  of  wheat  from  the  owner's 
gamer  in  a  mill  into  defendant's  adjoining  gamer/      So  also, 
where  defendant,  after  shooting  a  hog,  took  hold  of  it  and  cut 
its  throat,  it  is  a  suflScient  asportation  ;•  and  where  he  took  or 
led   a  horse  away  any  distance,  with  a  felonious  intent;  it' 
makes  no  difference  that  the  horse  had  not  been  removed  from*^ 
the  inclosure  or  lot.*     Where  defendant,  with  intent  to  steal, 
thrust  his  hand  into  the  pocket  of  another,  and  pulled  the 
pocketbook  half  out,  when  his  hand  was  seized ;  this  was  a 
sufficient  ''  taking  and  carrying  away."  "     The  charge  is  sub- 
stantiated by  proof  that  one  unlawfully  appropriated  the 
property  of  another,  even  though  he  afterwards  voluntarily 
surrendered  it, — as  when  the  accused  caught  a  pig  with  the 
intention  of  converting  it,  but  afterward  let  it  go."    In  Texas, 
the  simultaneous  removal  and  carrying  away  of  rails  from  a 

1  State  ▼.  Jackson,  66  N.  C.  805;  Eckels  v.  State,  20  Ohio  St.  508. 

>  State  Y.  Higgins,  88  Mo.  854;  Qettinger  v.  State,  18  Neb.  808. 

•  Nutzel  T.  State,  00  Ga.  264. 

«  State  ▼.  Wilson,  Ck)ze  489;  State  v.  Wisdom,  8  Porter  611;  State  v.  Jack- 
80D,  65  N.  C.  805. 

•  Eckels  y.  State,  20  Ohio  St.  608;  Harris  v.  State,  (Tex.)  14  S.  W.  Rep.  890. 
« State  Y.  Green,  81  N.  C.  560. 

^  State  Y.  Craige,  89  N.  C.  475;  45  Am.  Rep.  698. 

•  Cioom  Y.  State,  71  Ala.  14;  Delk  y.  State,  64  Miss.  77. 

•  State  Y.  GazeU,  80  Mo.  92.  *" 

"  State  V.  Chambers,  22  W.  Va.  779;  46  Am.  Rep.  550;  Harrison  y.  People, 
»  N.  Y.  518. 
"  Georgia  y.  Kepford,  45  Iowa,  48. 
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fence,  with  larcenous  intent,  and  without  the  owner's  consent, 
is  theft/ 

§  28.  What  is  insufflcient. — Every  trespass  is  not  a  lar- 
ceny, however,  and  the  mere  upsetting  of  a  barrel  of  turpen- 
tine, although  done  with  felonious  intent,  is  not  such  an  asport- 
ation 88  will  constitute  the  offense.'  So,  proof  that  defend- 
ant was  found  in  possession  of  an  overcoat  taken  from  a 
dummy,  but  still  fastened  to  it  by  a  chain  through  the  sleeves, 
the  dummy  being  on  the  sidewalk  and  tied  to  the  building  by 
a  string,  as  there  was  no  asportation,  does  not  show  larceny 
under  a  statute  defining  it  to  be  the  felonious  stealing,  taking, 
or  carrying  away  the  personal  property  of  another."  And  a 
conviction  cannot  be  had  for  the  larceny  of  a  hog,  on  the  tes- 
timony of  a  witness  to  this  effect :  "Witness  gave  the  defend- 
ant the  ax,  and  got  some  com,  and  by  dropping  some  of  the 
corn  on  the  ground  tolled  the  hog  to  the  distance  of  about 
twenty  yards ;  that  the  defendant  then  struck  the  hog  with 
the  ax,  and  the.  hog  squealed,  whereupon  witness  and  defend- 
ant immediately  ran  away,  leaving  the  hog  where  it  was. ' ' 
These  facts,  without  more,  do  not  show  an  asportavit,^ 

§  29.  How  long  the  larceny  is  deemed  to  be  in  progress. — 

A  larceny  may  be  regarded  as  still  in  process  of  accomplish- 
ment so  long  as  the  original  caption  is  still  unbroken  and  the 
original  asportation  is  yet  in  progress.  Accordingly,  where 
defendant  had  taken  butter  from  an  express  office  and  carried 
it  about  five  hundred  yards,  when  he  was  apprehended,  it  was 
held  that  the  larceny  might  be  considered  as  still  continuing.' 
Where  there  is  one  continuing  transaction,  though  there  may 
be  several  distinct  asportations,  the  party  may  be  indicted  for 
the  final  carrying  away.* 

1  Harberger  v.  State,  4  Tex.  App.  26;  80  Am.  Rep.  167. 

*  State  V.  Jones,  65  N.  C.  895. 
»  People  V.  Myer,  75  Cal.  888. 

*  Edmonds  v.  State,  70  Ala.  8. 
»  State  V.  Grant,  76  Mo.  286. 

*  State  V.  Trexler,  2  Car.  L.  R.  90;  6  Am.  Dec.  668. 
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CHAPTER  V. 

WHO  MAY  COMMIT  LARCENY,  AND  HOW. 

'  $  80.  Larcenj  by  bailee;  Gommon  law  and  statutory  rales. 

31.  Who  may  be  prosecuted  as  a  bailee,  generally. 

32.  Depositary. 

*  88.  Hirer  or  borrower  of  a  chattel. 
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§  30.  Larceny  by  bailee;  eommon  law  and  statutory 
rules. —  While  it  is  true  that  larceny  may  be  oommitted  of 
goods  obtained  from  the  owner  by  delivery,  if  it  be  done 
animofurcmdi^^  yet,  at  common  law,  a  bailee  of  goods  could 
not  be  guilty  of  larceny  by  a  fraudulent  conversion  of  them,' 
«ven  though  he  obtained  possession  by  fraud.*  So,  also,  at 
common  law  an  indictment  for  larceny  cannot  be  maintained 
when  it  appears  that  the  goods  charged  to  have  been  stolen, 
were  transferred,  so  as  to  create  any  trust  or  right  of  prop- 
erty; and  this  is  a  question  of  fact  for  the  jury.*  Where 
property  is  voluntarily  delivered  to  a  person  who  has  not  gen- 
erally the  care  of  his  employer's  property,  and  such  person 
converts  the  property  to  his  own  use,  it  is  embezzlement  and 
not  larceny,  ^i  Thus  where  one  intrusts  personal  property  to 
another  to  procure  a  loan  on  it,  and  the  latter  procures  the 
loan,  but  appropriates  the  proceeds,  this  is  not  larceny  of  the 
property  pledged.* 

*  State  V.  Gorman,  2  N.  &  McC.  90;  10  Am.  Dec.  576. 
«  Wright  V.  Lindsay,  20  Ala.  428. 

*  People  V.  Call,  1  Denio  120;  43  Am.  Dec.  865. 

*  Wilson  ▼.  State,  1  Port.  118. 

'  Ennis  ▼.  State,  8  Greene  67;  State  v.  Fann,  65  N.  C.  817. 

*  People  ▼.  Cruger,  102  N.  Y.  510;  55  Am.  Rep.  830. 

In  Georgia  it  is  a  criminal  offense  to  fraudulently  convert  to  one's  use 
an  article  intrusted  to  him,  or  to  dispose  of  the  article  without  the  owner's 
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§  81.  Who  may  be  prosecuted  as  a  bailee^  generally. — 

If  the  owner  of  goods  alleged  to  have  been  stolen  parts  with 
both  the  possession  and  the  title  of  the  goods,  to  the  alleged 
thief,  then  neither  the  taking  nor  the  conversion  is  felonioos. 
It  can  but  amonnt  to  a  fraud.  If,  however,  the  owner  parts 
with  the  possession  voluntarily,  but  does  not  part  with  the 
title,  expecting  and  intending  that  the  same  thing  shall 
be  returned  to  him,  or  that  it  shall  be  disposed  of  on  his  ac- 
count, or  in  a  particular  way  as  directed  or  agreed  upon,  for 
his  benefit,  then  the  goods  may  be  feloniously  converted  by 
the  bailee,  so  as  to  relate  back  and  make  the  taking  and 
conversion  a  larceny.'  Thus  one  to  whom  a  mare  was 
delivered  to  sell  may  be  indicted  for  larceny,  as  a  bailee.* 
So  also  the  defendant  in  execution  is  a  bailee,  guilty  of 
larceny  under  a  statute  providing  that  '4f  any  person, 
being  a  bailee  of  any  property,  shall  fraudulently  take  or 
convert  the  same  to  his  own  use,"  he  shall  be  guilty  of  larceny, 
where  his  personal  property  was  purchased  at  the  sheriff's  sale 
by  the  plaintiff  iu  execution,  who  permitted  the  defendant  to 
retain  and  use  it  until  demanded,  and  the  defendant,  being  so 
intrusted,  appropriated  it  to  his  own  use."  In  England,  an 
infant,  although  incapable  of  entering  into  a  contract  of  bail- 
consent,  and  without  paying  him  its  fuU  ralue  on  demand.— Soule  ▼.  State* 

71  Ga.  367. 

In  niinolB,  one  may  be  convicted  on  proof  either  that  he  received  the 
property  with  intent  to  steal  it,  or  by  fraud,  or  that  the  bailment  has  been 
determined  by  some  tortious  act,  and  he  has  since  converted  the  property 
to  his  own  use. — Johnson  v.  People,  118  IU.  99.  In  Missouri,  an  intent  to 
steal,  existing  at  the  time  of  obtaining  the  property,  is  not  an  essential  ele- 
ment of  the  crime  of  larceny  by  a  bailee,  as  defined  by  Wagner's  Mo.  Stat. 
459,  §  87;  otherwise,  of  the  crime  of  larceny  prohibited  by  §  25.— State  ▼. 
Stone,  68  Mo.  101. 

To  bring  a  case  of  larceny  by  bailee  within  the  Pa.  Crimes  Act  of  1860, 
g  108,  in  addition  to  the  fraudulent  disposal  of  the  property,  it  must  be 
proved  that  there  was  such  a  delivery  of  the  property  as  to  divest  the 
owner  of  possession,  and  vest  it  in  the  prisoner  for  some  time,  and  that  at 
the  expiration  of  that  time  the  identical  property  was  to  be  restored  to  the 
owner. — ^Krause  v.  Commonwealth,  98  Pa.  St.  418. 

»  Murphy  v.  People,  104  Dl.  528;  Welsh  v.  People,  17  HI.  839;  Stinson  ▼. 
People,  43  IU.  897;  State  v.  Watson,  41  N.  H.  588. 

«  Commonwealth  v.  Maher,  11  Phila.  425. 

•  Com.  V.  Chathams,  60  Pa.  St.  181;  88  Am.  Dec.  589. 
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ment,  may  be  convicted  of  larceny,  as  bailee,  under  the  24 
and  25  Yict.,  c.  96,  §  3.^  On  the  other  hand,  one  disposing 
of  another's  property  under  a  well-founded  belief  that  he  was 
entrusted  therewith  for  that  purpose,  is  not  guilty  of  larceny," 
and  one  who  had  agreed  to  conduct  a  business,  pay  expenses, 
and  divide  the  net  profits,  was  held  not  to  be  liable  for  larceny 
as  a  bailee  for  failing  to  account.  The  remedy  was  by  a  civil 
action." 

§  32.  Depositary. — Where  personal  property  is  left  in  the 
possession  of  another  through  inadvertence,  and  the  latter 
knowing  the  owner,  (pndmo  fv/rand%  conceals  it,  he  is  guilty  of 
larceny.^  And  it  is  larceny  in  a  servant  or  bailee  to  open  a 
package  intrusted  to  his  care,  and  take  away  any  part  of  the 
goods  therein,  and  dispose  of  them  to  his  own  use  amvmo 
furandi,  *  But  finding  an  article  by  direction  of  the  owner, 
and  taking  it  as  his  bailee,  but  afterwards  concealing  it,  and 
denying  the  finding,  is  but  a  breach  of  bailment,  and  not  lar- 

'  Regina  t.  Kacdonald,  88  W.  B.  785. 

The  pToeecutor  advanced  money  to  prisoner  on  depodt  of  a  title  deed  to 
property,  and  on  a  legal  mortgage  of  tiie  same  property.  Prisoner  obtained 
from  prosecutor  the  title  deed  on  the  representation  that  he  had  found  a 
penon  who  would  take  a  transfer  of  the  mortgage;  and  he  then  obtained 
£140  from  another  person  on  deposit  of  the  deed,  and  appropriated  the 
money  to  his  own  use.  The  judge  directed  the  jury  that  the  prisoner  was  a 
bailee  of  the  deed.  Held,  that  the  direction  was  right,  and  that  prisoner 
was  properly  convicted  of  larceny  as  a  bailee.— Regina  v.  Tonkinson,  44  L. 
I T.  821. 

'  State  V.  Barrackmore,  47  Iowa,  684.  The  owner  of  horses  delivered  them 
to  defendant,  under  an  agreement  that  the  defendant  was  to  buy  them,  the 
horses  to  remain  the  property  of  the  owner  till  paid  for,  and  to  be  returned 
at  a  specified  period  if  not  paid  for.  The  defendant  refused  to  pay  for 
them,  or  return  them.  Hddy  not  larceny,  nor  larceny  by  a  bailee. — Krause 
V.  Com.  08  Fa.  St.  418;  89  Am.  Bep.  762. 

'  Commonwealth  v.  Superintendent,  9  Phila.  581. 

*  People  V.  McGarren,  17  Wend.  460. 

*  State  V.  Fairclough,  29  Ck)nn.  47;  76  Am.  Dec.  590.  A.  left  his  trunk 
onlocked,  and  in  which  there  was  money,  with  B.,  telling  him  to  keep  the 
room  secured.  In  A.*s  absence  B.  took  a  double-eagle  and  applied  it  to  his 
own  use.  Held,  to  be  larceny.  If  the  money  itself  had  been  handed  to  B. 
to  keep  safely,  and  he  had  applied  it  to  his  own  use,  it  would  have  been 
only  a  trespass,  but  here  the  trunk,  and  not  the  money,  was  left  with  him. 
-Robinson  v.  State,  1  Cold.  120;  78  Am.  Dec.  487. 
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ceny.'  The  mere  possession  of  another's  property  with  intent 
to  steal  it  is  no  larceny,  until  the  intention  has  ripened  into 
the  act.'  And  if  one  having  charge  of  property  converts  it 
to  his  own  use  in  an  honest  belief  that  he  is  a  part  owner,  he 
cannot  be  convicted  of  larceny,  although  the  belief  is  errone- 
ous.' 

§33.  Hirer  or  borrower  of  a  ehattel. — Larceny  is  com- 
mitted by  one  who  obtains  possession  of  personal  property  by 
consent  of  the  owner,  under  the  pretense  of  hiring  it  for  a 
temporary  purpose,  when  in  fact  he  intends  thereby  to  wholly 
deprive  the  owner  of  it,  and  he  actually  puts  it  to  a  different 
purpose,  although  he  does  not  sell  or  dispose  of  it;*  and  the 
rule  is  the  same  whether  he  conceives  the  design  of  stealing  it 
at  the  time  he  gets  possession  of  the  thing  or  afterwards,  and 
carries  it  away  with  that  design.  *  So  where  a  person  borrows 
a  liorse  by  falsely  and -fraudulently  pretending  that  he  wants 
to  use  him  a  short  time  for  a  temporary  purpose,  and  will  re- 
turn him  to  the  owner  at  a  specified  time,  when  in  fact  he  in- 
tends to  And  does  wholly  deprive  the  owner  of  the  horse,  and 
appropriates  him  to  his  own  use,  there  is  such  a  taking  and 
carrying  away  as  to  constitute  larceny  ;*  and  the  fact  that  he 
afterwards  changes  his  mind  and  returns  the  horse,  does  not 
purge  the  oflfense  of  larceny. '     If,  however,  A.  borrow  of  B. 

1  State  V.  England,  8  Jones  N.  C.  399;  80  Am.  Dec.  884. 
'  State  V.  Newman,  9  Nev.  48. 
»  Phelps  V.  People,  55  111.  334. 

*  State  V.  Hmnphrey,  32  Vt.  569;  78  Am.  Dec.  605;  State  v.  Wniiams, 
35  Mo.  229;  Commonwealth  v.  Smith,  1  Pa.  L.  J.  Rep.  400;  Smith  v.  State, 
35  Tex.  738. 

*  Norton  v.  State,  4  Mo.  461;  Staikie's  Case,  7  Leigh,  752.  Contra,  Felter 
V.  State,  9  Yerg.  397. 

*  State  V.  Woodruff,  27  Pac.  Rep.  842;  ColdweU  v.  State,  59  Tenn.  429; 
Brooks  V.  State,  26  Tex.  App.  184;  WTilliams  v.  State,  16  S.  W.  Rep.  760. 
In  Pennsylvania,  where  personal  property  having  been  sold  on  execution 
was  bought  by  a  friend  of  the  execution  debtor,  who  loaned  it  to  him  to  use 
until  demanded,  and  the  execution  debtor  sold  and  consumed  it,  it  wnBheld 
that  he  was  guilty  of  larceny.— Com.  v.  Clmthams,  50  Pa.  St.  181.  A  person 
while  stopping  at  a  hotel,  was  handed  a  gun  by  the  landlord,  who  told  him 
he  might  go  and  shoot  birds  with  it.  which  he  did  for  a  short  time,  and 
then  went  off  with  the  gun  and  traded  it  away.  Held,  larceny. — Richards 
V.Cora.,  13Grat.  803. 

'  State  V.  Scott.  64  N.  C.  586. 
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twenty  dollars,  with  the  same  intent,  it  is  not  larceny,  but 
fraud.  But  if  the  money  be  obtained  by  A.  by  trick  or  con- 
trivance, with  the  intent  at  the  time  to  steal  it,  it  is  larceny.* 
The  reason  given  for  the  distinction  being  that  in  the  case  of 
the  money  the  specific  thing  loaned  is  not  expected  to  be  re- 
turned, but  only  its  equivalent  in  value,  the  title  passing  to 
the  borrower. 

§  34.  Carrier^  factor^  or  other  bailee  for  special  pur- 
pose.—  {a)  Carriers. — At  common  law,  if  a  carrier  opens  a 
package  of  goods  and  takes  away  and  disposes  of  part  of  them 
to  his  own  use,  cmimo  furandi^  it  is  larceny ;  but  not  if  he 
takes  away  and  disposes  of  the  entire  package.' 

(b)  ^Factors. — It  being  the  usual  course  of  business  for  a 
factor  to  mix  the  proceeds  of  his  sales  with  his  own  funds, 
and  to  use  them  indiscriminately,  to  make  out  larceny  from  the 
mere  use  of  the  article  it  must  appear  that  the  use  was  fraud- 
ulent, and  that  it  was  used  under  such  circumstances  as  to 
show  an  intent  to  deprive  the  owner  of  his  property." 

(c)  Other  bailee  far  special  purpose, — If  the  owner  of 
goods  parts  with  them  for  a  special  purpose,  and  the  person 
who  receives  them  avowedly  for  that  purpose  has  a  fraudulent 
intention  at  the  time  to  convert  the  goods  to  his  own  use,  and 
does  so  convert  them,  it  is  larceny.*  Thus  a  person  to  whom 
a  mare  was  delivered  to  sell  may  be  indicted  for  larceny  as  a 

,  State  V.  Bryant,  74  N.  C.  124. 

*  State  V.  Fairclough,  29  Conn.  47;  Robinson  v.  State,  1  Cold.  120;  78  Am. 
Bee.  487.  But  in  Massachusetts,  it  has  been  held  that  if  a  person  to  whom 
a  wagon  load  of  goods,  consisting  of  several  packages,  is  delivered  to  be 
tninsported,  fraudulently  takes  away  one  of  the  packages,  such  taking  is 
larceny. — Com.  v.  Brown,  4  Mass.  580.  And  in  New  York  the  wrongful 
taking  from  a  canal  boat  by  the  captain  and  owner  of  the  boat,  of  bars  of 
/  iron  which  had  been  intrusted  to  him  for  transportation  is  larceny,  and  not 

embezzlement. — Nichols  v.  People,  17  N.  Y.  114,  Denio,  J.,  dissenting. 
^*bere  it  appeared  that  a  common  carrier  fraudulently  opened  certain 
Packages  and  casks  and  took  therefrom  a  part  of  their  contents,  and  con- 
verted the  same  to  his  use,  but  it  did  not  appear  that  the  contents  were 
feloniously  carried  away,  such  offense  was  held  to  amount  to  a  trespass, 
and  not  larceny.— Cook  v.  Darby,  4  Manf.  444;  6  Am.  Dec.  529. 
'  Snell  V.  State,  50  Ga.  219. 
*  Lever  ▼.  Com.,  15  Serg.  &  R.  98;  State  v.  Gorman,  2  Nott  &  McC.  90. 
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bailee.'  And  where  a  miller  having  received  barilla  to  grind, 
fraudulently  kept  part  of  it,  returning  a  mixture  of  barilla  and 
plaster  of  paris,  it  was  held  to  be  larceny.* 

§  35.  Larceny  by  agent,  servant  or  clerk. — (a)  Agent. — 
An  agent  who,  by  virtue  of  his  agency,  procures  money  to  be 
entrusted  to  him,  by  fraud,  and  before  or  at  the  time  of  jojBt- 
ting  it,  conceives  the  purpose  of  appropriating  it,  is  guilty  of 
larceny  at  common  law ;  and  a  statute  providing  that  agents, 
etc. ,  intrusted  with  money  for  specific  purposes,  who  embez- 
zle or  fraudulently  convert  it,  or  take  or  secrete  with  intent 
to  embezzle  and  fraudulently  convert  it,  shall  be  deemed 
guilty  of  larceny,  embraces  the  case  of  such  an  agent.  It 
makes  no  difference  that  the  offense  is  also  larceny  at  common 
law.*  Thus,  a  priest  who  receives  money  for  a  church,  and 
appropriates  it  to  his  own  use,  may  be  indicted  as  an  ageut.* 

^  Ck>mmonwealth  v.  Maher,  11  Phila.  426. 

•  Ck)m  V.  James,  1  Pick.  375. 

»  State  V.  Tabemer,  14  R.  I.  272;  51  Am.  Rep.  882. 

*  Gerdermami  v.  Commonwealth,  11  Phila.  374.  A  broker  who  had  been 
accustomed  to  buy  silver  on  account  of  a  bank  was  instructed  by  the  bank 
to  make  a  certain  purchase  of  silver  on  its  account,  and  as  he  had  no  f  unds^ 
the  bank  certified  his  check  drawn  on  the  bank,  and  delivered  it  to  him. 
He  did  not  buy  the  sUver,  but  used  the  check  for  his  own  purposes.  Held^ 
that  if  he  received  the  check  with  the  intention  of  so  appropriating  it,  he 
was  guilty  of  larceny.— People  v.  Abbott,  53  Cal.  284;  81  Am.  Rep.  59. 
Defendant  employed  to  collect  rents  was  entitled  to  fixed  commissions.  It 
was  his  practice  to  pay  by  check  rents  collected  each  month,  after  deduct- 
ing commissions  and  expenses.  He  collected  a  certain  sum  from  a  tenant 
and  deposited  it  in  bank  in  his  name  as  trustee.  This  sum  he  never 
accounted  for.  Held,  that,  under  N.  T.  Penal  Code,  §  528,  he  was  guilty 
of  grand  larceny.  [Brady,  J.,  dissenting.]— People  v.  CiviUe,  44  Hun  497. 
The  general  manager  of  an  elevator  company,  having  the  management  of 
the  company's  grain  elevators,  and  the  complete  control  of  the  grain  therein, 
with  power  to  cause  it  to  be  transferred  from  one  elevator  to  another,  has 
the  grain  in  his  **  possession,  custody,  or  control "  as  the  agent  or  officer  of 
the  company,  within  the  meaning  of  Pen.  Code,  §  528,  which  declares  that 
any  person  who,  having  property  in  his  possession,  custody,  or  control  as 
the  agent  or  officer  of  any  person  or  corporation,  appropriates  the  same  to 
his  own  use,  or  that  of  any  person  other  than  the  owner,  with  intent  to 
deprive  and  defraud  the  owner,  is  guilty  of  larceny.— People  v.  Sherman, 
16  N.  Y.  Supp.  782.  Under  Vt.  Rev.  Laws,  §  3616,  providing  that  if  an 
insurance  agent  appropriates  money  received  by  him  as  such  agent,  and 
neglects  to  pay  it  over  thirty  days  after  notice,  he  shall  be  guilty  of  laroen j» 
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Arr^i  an  attorney  who,  by  falsely  representing  to  his  client 
ttt^-t;  a  suit  is  in  certain  stages  of  progress,  obtains  money,  is 
gviil*y  of  larceny  by  obtaining  money  on  false  pretenses  both 
ttrxcl^r  the  New  York  Code  and  on  general  principles.* 

(  &)  Servant. — One  who  has  the  bare  custody  of  property, 
a*  fclne  employe  or  servant  of  the  owner,  is  guilty  of  larceny, 
if  l:x^  fraudulently  appropriates  such  property  to  his  own  use,* 
fo^  "fche  possession  is  deemed  to  be  in  his  master.*  It  makes 
^^  ciiflerence  that  at  the  time  of  receiving  the  property  the  felo- 
moxxs  intention  did  not  exist  in  his  mind ;  and  an  offer  by  the 
^^'^^"a.nt  to  sell  the  property  will  be  sufficient  proof  of  the  con- 
^^*^*sion.*  Thus,  a  servant  who  has  the  care  of  horses  in  a 
^^^^»*y  stable,  does  not  have  such  custody  of  them  as  to  pre- 


m  may  be  guilty  without  felonious  intent.— State  v.  Hopkins,  56  Vt. 

^        The  unlawful  appropriation  of  money  by  an  agent  or  employe,  not 

*^oiized  to  receive  it,  is  not  within  the  provisions  of  Iowa  Code,  §  3909, 

!7T/^^^xig  such  an  offense  punishable  as  larceny,  although  the  party  paying 

^  ^?  ^lie  agent  or  employe  supposes  him  to  be  authorized  to  receive  it.  — State 

I      ^^iijison,  49  Iowa  141.    When  the  conversion  of  goods  by  an  agent  em- 

^^^^^^  to  sell  them  wiU  be  deemed  to  be  larceny,  under  the  Wisconsin  stat- 

i  ^  ^ee  State  v.  Leicham,  41  Wis.  565. 
.  ^^ple  V.  Reavy ,  38  Hun  418;  s.  c.  89  Hun  364.  Defendant,  employed  as  at- 

^^^^^y  to  ascertain  the  price  of  certain  land,  was  told  by  the  owner  it  was  |125. 
Retold  his  cUent  it  was  $325.  The  client  assented  and  handed  defendant  $335, 
^ud  defendant  appropriated  the  difference.  Heldj  larceny,  the  title  to  the 
money  not  having  passed  from  the  client. — Com.  v.  Lannan,  26  N.  £.  Rep. 
658.  Trust  money  having  been  invested  on  mortgage,  the  mortgage  was 
paid  off,  and  the  money  left  in  the  hands  of  the  family  solicitor,  who  wrote 
to  the  beneficiary  asking  for  instructions  as  to  investment.  The  bene- 
ficiary replied  that  he  would  let  the  solicitor  know.  It  was  proved  that 
about  this  time  the  money  had  been  fraudulently  appropriated  by  the  solic- 
itor to  his  own  use.  Held,  that  this  was  a  fraudulent  conversion  within  § 
76  of  the  larceny  act. — Regina  v.  FuUagar,  41  L.  T.  448. 
» Crocheron  v.  State,  86  Ala.  64;  Powell  v.  State,  34  Ark.  693. 

*  People  V.  Call,  1  Denio  120;  43  Am.  Dec.  655;  Com.  v.  Berry,  99  Mass. 
428;  State  v.  Jarvis,  63  N.  C.  556. 

*  State  V.  Schingen,  20  Wis.  74.  We  must  take  it  as  settled  that  it  is  not 
larceiiy  for  a  servant  to  convert  property  delivered  to  him  by  a  third 
person  for  his  master,  provided  he  does  so  before  the  goods  have  reached 
their  destination,  or  something  more  has  happened  to  reduce  him  to  a  mere 
custodian,  (Com.  v.  King,  9  Cush.  284);  while  on  the  other  hand,  if  the 
property  is  delivered  to  the  servant  by  his  master,  the  conversion  is  lar- 
ceny, (Com.  V.  JBerry.  99  Mass.  428;  Com.  v.  Davis,  104  Mass.  548).  This 
distinction  is  not  very  satisfactory,  but  it  is  due  to  historical  accidents  in 
the  development  of  the  criminal  law,  coupled,  perhaps,  with  an  unwilling- 
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vent  his  conviction  of  larceny  in  taking  them  away.*  And  a 
stage-driver  is  a  servant  within  the  meaning  of  the  act  pun- 
ishing as  felonious  stealing  the  embezzlement  of  property 
received  by  virtue  of  employment  as  a  servant,' 

(c)  Clerk. — Where  a  clerk  who  has  possession  of  goods  in 
a  store,  and  is  salesman  and  general  manager  of  the  store, 
abstracts  a  part  of  the  goods  with  a  fraudulent  intent  to  con- 
vert the  same  to  his  own  use,  he  is  guilty  of  larceny."  So^ 
where  goods  are  feloniously  taken  from  the  owner's  shop  by 
their  clerk  and  packer,  who  was  not  a  salesman,  though  he 
had  occasionally  sold  when  the  regular  salesmen  were  absent 
or  busy,  an  entry  being  effected  by  keys  which  he  had,  it  was 
larceny  and  not  embezzlement.*  And  where,  although  the 
teller  of  a  bank  was  intrusted  with  its  funds  while  engaged  in 
transacting  its  business,  yet  at  night  they  were  withdrawn 
from  him  and  placed  in  such  custody  that  he  could  not  law- 
fully resume  possession  until  the  return  of  business  hours  and 
the  concurrence  of  the  cashier,  it  was  held,  that  in  wrong- 
fully abstracting  the  funds  at  night,  and  converting  them  to 

ness  on  the  part  of  the  judges  to  enlarge  the  limits  of  a  capital  offense. 
Bazeley's  Case,  2  Leach,  848,  848,  note;  Id.  35,  note;  2  East,  P.  C.  568,  571. 
There  was  no  felony  when  a  man  received  possession  of  goods  from  the 
owner  without  violence.  Glany.  Elec.  Cas.  13;  Y.  B.  13  Eklw.  FV.  9,  pi.  6; 
3  Co.  Inst.  107.  The  early  judges  did  not  always  distinguish  clearly  in 
their  language  between  the  delivery  of  x>ossession  to  a  bailee  and  the  giviog^ 
of  custody  to  a  servant,  which,  indeed,  later  judges  sometimes  have  failed 
to  do.  Littleton  in  Y.  B.  2  Edw.  IV.  15,  pi.  7;  13  Edw.  IV.  10,  pL  6;  S 
Hen.  VII.  12,  pi.  9;  Ward  v.  Macauley,  4  Term  R.  489,  490. 
»  People  V.  Belden,  87  Cal.  51. 

*  People  V.  Sherman,  10  Wend.  298;  25  Am.  Dec.  563.  One  employed  on 
wages  to  assist  in  ginning  cotton,  and  who,  because  he  fired  the  engine, 
carried  the  keys  of  the  gin-house,  stole  cotton  from  the  gin-house.  Held, 
larceny  from  the  house,  and  not  larceny  after  trust,  he  not  being  a  bailee 
of  the  cotton.— Wall  v.  State,  7oGa.  474. 

» Walker's  Case,  8  Leigh,  T43;  Marcus  v.  State,  26  Ind.  101;  State  ▼. 
White,  2  Tyler  352. 

*  Com.  V.  Davis,  104  Mass.  548.  In  Texas,  where  a  clerk  left  in  charge  of 
a  store  at  night  carried  away  from  the  store  money  and  goods,  and  the  next 
day  was  arrested  while  leaving  the  country,  at  some  distance  from  the  store, 
with  the  property  in  his  possession,  it  was  held  that  he  was  properly  convicted 
of  larceny  under  the  statute  (Paach.  Dig.  Art.  2421),  which  pcovides  tliat  if  a 
clerk  shall  embezzle,  or  misapply,  or  convert  to  his  own  use,  without  the 
consent  of  his  principal,  any  money  or  other  property  of  such  principal  or 
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his  o^wn  use,  he  was  guilty  of  larceny  and  not  embezzlement/ 
But  •'^vhen  an  employe  appropriates  to  his  own  use  money 
intrusted  to  him  for  safekeeping  by  his  employer,  it  not  being 
part  of  his  regular  duty  to  take  charge  of  his  employer's 
monoy,  this  is  not  larceny.'  A  statute  providing  that  ''  any 
person,  committing  a  breach  of  trust  with  a  fraudulent  intent 
shall  \ye  held  guilt j^  of  larceny,"  applies  not  only  to  cases  not 
i^ch^Ki  by  the  common  law,  but  also  to  cases  where,  at  the 
coin tn on  law,  fraudulent  appropriation  constituted  larceny ;  e. 
g.  by  a  clerk,  of  money  technically  in  his  employer's  posses- 
sion. •  But  unlawful  appropriation  of  money  by  an  employe 
eiTon.^K)usly  supposed  by  the  one  paying  it  to  be  authorized  to 
^■^ceive  it,  is  not,  within  Iowa  Code,  §  3909,  punishable  as 
^^X3eny,* 

§  36.  Larceny  by  co-tenant^  lessee^  cropper^  etc. — Under 
an  itxdictment  for  larceny  a  tenant  in  common  cannot  be  con- 
vxct^<i  of  the  offense  of  having  fraudulently  converted  to  his 
^^^^>>.  nse  the  undivided  interest  of  his  co-tenant,  although, 
ii^ci^ir  the  provisions  of  the  Ala.  Code,  §  4355,  one  guilty  of 
suclx  an  offense  is  punishable  as  if  he  had  stolen  the  property 
^^  ^^onverted.'     An  indictment  for  larceny  will  not  lie  against 

,      ^loyer,  which  shaU  have  come  into  his  possession  or  under  his  control . 
j.^^"i^ue  of  his  employment,  he  shall  be  punished  as  for  theft. — Ck>bletz  v. 
!7^*^»  86  Ter.  353.    Wliere  a  clerk  of  the  State  treasurer  who  had  the  cus- 
y^^^  of  the  State  securities,  and  whose  duty  it  was  to  deposit  them  in  a 
^•  feloniously  appropriated  to  his  own  use  a  draft  which  came  into  his 
as  such  clerk,  it  was  held  larceny. —Phelps  v.  People,  13  N.   Y. 
»me  401. 
Oom.  V.  Barry,  116  Mass.  1. 
^tate  V.  Fann,  65  N.  C.  817. 
'  ^tate  V.  Shirer,  30  S.  C.  892. 
^  ^tate  ▼.  Johnson.  49  Iowa  141. 

♦  Holcombe  v.  State,  69  Ala.  218,  see  also  infra  §  48.  Where  A.  agreed  to> 
vet  stone  from  the  land  of  another,  upon  a  contract  to  have  half  for  get- 
dng  them,  it  was  held  that  while  they  remained  on  the  land  undivided  A. 
was  neither  a  tenant  in  common  with  the  owner  of  the  land  nor  a  bailee  of 
them,  and  that  therefore  he,  or  any  other  person  with  his  connivance, 
might  be  guilty  of  larceny  in  taking  them.~State  v.  Jones,  2  Dev.  &  B.  544. 
A  father  and  son  rented  land  jointly,  under  an  agreement  with  the  landlord 
that  they  should  have  the  first  two  bales  of  cotton.  While  the  son  was 
packing  the  second  bale  the  landlord  told  him  that  he  must  have  the  bale, 
to  which  the  son  replied  **  all  right.''     The  bale  was  not  weighed,  no  price 
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a  lessee  or  cropper  for  secretly  appropriating  the  crop  to  his 
own  use,  even  if  done  with  a  felonious  intent,  for  the  reason 
that  under  the  statute  he  is  in  the  actual  possession  of  the  same 
until  a  division  is  made;^  otherwise,  where  his  aotual  posses- 
sion has  terminated  by  a  delivery  to  the  landlord'  When  a 
tenant  of  lands  lets  another  person  have  an  interest  in  his  con- 
tract, under  an  agreement  between  them  to  cultivate  the  land 
and  divide  the  crop  equally,  after  paying  the  rent,  and  the 
latter  ceases  to  work,  and  abandons  the  crop  before  maturity, 
giving  as  a  reajson  that  he  did  not  think  they  could  make  any- 
thing, he  is  guilty  of  a  breach  of  contract,  and  forfeits  all  in- 
terest in  the  crop,  the  entire  property  therein,  when  matured, 
vesting  in  the  original  tenant;  and  whatever  may  be  his 
rights  or  remedy  against  the  latter,  he  may  be  convicted  of 
the  subsequent  larceny  of  a  part  of  the  growing  or  outstanding 
crop.  ■ 

§  37.  Larceny  by  maker  of  note^  bond^  etc. — Inasmuch 
as  the  '^  taking"  in  larceny  need  not  necessarily  be  secret  and 
without  the  knowledge  of  the  owner,  but  may  be  done  openly, 
by  deception,  artifice,  fraud,  or  force — ^where  a  bank  of- 
ficer called  to  collect  a  note  of  the  maker  who  asked  to  be  al- 
lowed to  see  the  note,  and,  on  its  being  handed  to  him,  walked 
out  of  the  room  with  it  and  secreted  or  destroyed  it,  the  court 
properly  charged  that  the  intent  to  deprive  the  owner  of  his 
property  and  to  gain  some  advantage  to  himself,  constituted  a 
felonious  intent,  and  that,  if  defendant  obtained  possession  of 
the  note  with  a  felonious  intent,  the  act  was  theft.  *  In  such 
a  case  the  maker  is  deemed  the  servant  or  agent  of  the 
iolder,  and  not  a  bailee,   and  the  possession  remains  in  the 

Wftfi  put  upon  it,  and  it  remained  at  the  public  gin  until  the  father  and  son 
took  it  away  and  sold  it  publicly  and  in  the  daytime.  There  was  no  evi- 
dence that  the  father  knew  that  the  landlord  had  demanded  the  second  bale 
or  of  the  son's  agreement.  Hc/d,  that  the  father  not  having  joined  in  the 
agi-eement,  and  it  having  been  merely  executory,  he  could  not  be  convicted 
of  larceny.— Scales  v.  State,  85  Ga.  540, 

»  State  V.  Copeland.  86  N.  C.  691. 

«  State  V.  Webb,  87  N.  C.  558. 

3  Bonham  v.  State,  65  Ala  456. 

*  State  V.  Fenn,  41  Conn.  590. 
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holder ;  and  it  is  not  necessary  to  the  offense  that  he  should 
have  had  any  intent  to  steal  the  note  at  the  time  it  was  handed 
to  him/  So  where  the  obligee  of  a  bond,  at  the  request  of 
the  obligor,  handed  it  to  him  to  look  at,  when  he  immediately 
threw  it  into  the  fire,  it  was  held  that  if  the  obligor  intended 
to  benefit  himself  by  depriving  the  obligee  of  his  property,  it 
was  larceny.'  But  where  the  maker  of  a  note,  claiming  that 
the  title  to  land  for  which  he  had  given  the  note  was  not  good, 
obtained  possession  of  the  note  by  trick,  for  the  purpose  of 
canceling  it,  it  was  held  that  he  was  not  guilty  of  larceny.* 

§  38.  Larceny  by  paramour  of  owner's  wife. —  It  is  lar- 
ceny for  a  man  who  elopes  with  another's  wife  to  take  the 
latter' s  goods,  though  with  the  consent  and  at  the  solicitation 
of  the  wife.*  And  personal  ornaments  purchased  by  a  wife  on 
her  husband's  credit,  but  without  his  authority,  for  which  he 
afterwards  pays,  and  which  he  never  gave  to  her  as  her  own, 
though  she  took  and  retained  possession  of  them,  are  com- 
munity property,  and  her  possession  being  that  of  her  husband, 
the  taking  thereof  with  her  consent,  by  one  knowing  the  facts, 
is  larceny.*  But  a  wife  cannot  be  guilty  of  larceny  for  steal- 
ing the  goods  of  her  husband,  and  another  woman,  even  if 

*  People  V.  GaU,  1  Denio  120;  43  Am.  Dec.  665. 
» Dignowitty  v.  State.  17  Tex.  521. 

'State ▼.  Deal,  64 N.  C.  270,  Rodman,  J.,  dissenting. 

*  People  Y.  Schuyler,  6  Cow.  572.  On  a  trial  for  larceny  in  stealing  a  bond 
belonging  to  A.,  which  the  prisoner  claimed  was  taken  with  the  consent  of 
A.'8  wife,  it  was  proved  that  the  prisoner  knew  that  A.  owned  the  bond, 
and  that  A.  was  in  the  vicinity  of  the  house  and  would  return  to  it  in  a 
short  time.  It  was  held  not  erroneous  to  submit  the  question  to  the  jury, 
whether  upon  aU  the  evidence  the  prisoner  believed  the  wife  had  any  right 
to  dispose  of  the  bond,  and  to  instruct  them  that  if  the  wife  had  no  such 
right,  and  the  prisoner  did  not  believe  that  she  had  any,  her  consent  to  his 
taking  the  bond  furnished  no  defense  to  him. — People  v.  Cole,  43  N.  Y.  508; 
affi'g  2  Lans.  S70.  The  prisoner  hired  a  cart  and  told  the  owner  to  go  to 
pro6ecutor*s  house  and  to  convey  furniture  for  the  woman  there  to  another 
address.  The  furniture  was  loaded  into  the  cart,  on  its  arrival,  in  the  pres- 
ence of  prosecutor's  wife,  and  without  his  knowledge  taken  to  the  address 
given,  whither  the  prosecutor's  wife  went,  and  where  the  prisoner  after- 
wards joined  her,  and  they  lived  together  there,  using  the  furniture.  Held, 
that  there  was  evidence  on  which  the  jury  might  conviot  prisoner  of  steal- 
ing the  furniture.— Regina  v.  Flatman,  42  L.  T.  159. 

*  People  V.  Swalm,  80  Cal.  46. 
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animus  furandl  is  imputed  to  her,  cannot  be  guilty  of  larceny 
for  acting  conjointly  with  the  wife  in  taking  the  goods. ' 

§39.  Larceny  by  public  officer. —  Money  collected  by  a 
sheriflF  for  taxes  is  the  property  of  the  county  in  his  hands,  and 
he  may  be  guilty  of  larceny  by  converting  the  same  to  his  own 
use.'  So  also  the  ordinary  of  a  county  may  be  legally  con- 
victed as  accessory  before  the  fact,  of  larceny  of  county  prop- 
erty in  his  charge,  from  the  court-house."  But  a  constable  who 
sells  at  private  sale,  goods  levied  on  by  him  under  an  execu- 
tion, does  not  hold  the  proceeds  as  bailee  for  the  plaintiff  in 
the  writ,  and  on  converting  the  latter  to  his  own  use,  cannot 
be  convicted  of  larceny  from  the  plaintiff/ 


CHAPTER  VI. 

WHAT  PROPERTY  IS  THE  SUBJECT  OF  LARCENY. 

§  40.  In  general:  most  have  valae. 

41.  Bills,  notes  and  bonds. 

42.  Bank  notes. 

43.  Receipts,  releases,  books  of  account. 

44.  Railroad  tickets. 

45.  Tilings  savoring  of  the  realty;  derelict  property,  etc 

46.  Animals. 

47.  Larceny  of  one's  own  property. 

48.  Larceny  of  property  jointly  owned. 

§  40.  In  general ;  must  have  yalae. — While  to  be  subject 
of  larceny  a  thing  must  be  of  some  value,  still  it  mav  be 
worth  less  than  the  smallest  coin ;  and  where  an  indictment 
charged  the  value  of  a  padlock  stolen  to  be  thirty  cents,   but 

>  Lamphier  v.  State,  70  Ind.  317. 
«  State  V.  Dale,  8  Oreg.  229. 
»  Groves  v.  State,  76  Ga.  808. 
*  Zschocke  v.  People,  62  lU.  127. 
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there  was  no  distinct  proof  of  any  specific  value,  evidence  that 
it  had  a  key  in  it,  and  was  used  in  fastening  a  door,  was  held 
sufficient  to  show  that  it  was  of  some  value.  ^  But  it  is  not 
larceny  to  take  another's  letter  which  has  no  value,  and  does 
not  import  any  property  in  possession  of  the  person  from 
whom  it  is  taken.*  A  printed  list  of  names  and  dates  is  a 
chattel,  but  not  a  *' writing  containing  evidence  of  any  exist- 
ing debt,"  within  the  statutory  definition  of  the  subjects  of 
larceny.  Its  value,  as  a  statutory  subject  of  larceny,  is  its 
market  value,  L  e.  what  it  is  capable  of  being  sold  for  at  a 
fairly  conducted  sale.'  Under  a  statute  defining  larceny  as  the 
"felonious  stealing,  taking,  carrying,  leading  or  driving  away 
the  personal  property  of  another,"  taking,  with  felonious  in- 
tent, books  containing  a  phonographic  report  of  the  testimony 
taken  on  a  trial,  and  having  no  value  except  for  such  report, 
is  larceny ;  such  books  being  personal  property,  and  having  no 
market  price,  their  value  to  the  person  who  can  use  the  testi- 
mony is  the  proper  standard  of  value.*  Under  a  statute  mak- 
ing the  feloniously  taking  of  "anything  of  value"  larceny, 
manure  is  the  subject  of  larceny  ;*  and  so  is  a  coffin  in  which 
the  remains  of  a  human  being  are  interred.* 

§41.  Bills^  notes  and  bonds. —  At  common  law,  choses 
in  action  are  not  subjects  of  larceny ;'  and  bonds,  bills,  or  notes, 
being  of  no  intrinsic  value,  and  not  importing  any  property  in 
possession,  but  only  the  evidence  of  property  could  not  be 
stolen;*  but  statutes  have  placed  them  on  the  same  footing  as 
the  money  they  were  intended  to  secure,"  provided  they  are,  at 
the  time  of  the  taking,  valid  and  subsisting  securities ;  "and  eras- 

»  Wolverton  v.  Ck)mmonwealth,  75  Va.  909;  People  v.  Wiley,  3  Hill,  194. 

*  Payne  v.  People,  6  Johns.  103. 
'  State  V.  James,  53  N.  H.  67. 

*  Territory  v.  McGrath,  5  Utah,  535. 

*  Ball  V.  White,  89  Ohio  St.  650. 
<  State  V.  Doepke,  68  Mo.  208. 

'  Gulp  V.  State,  1  Port.  33;  36  Am.  Dec.  357;  Warner  ▼.  Com.,  1  Pa.  St. 
154;  44  Am.  Dec.  114. 

*  U.  S.  V.  Davis,  5  Mason  358;  Greeson  v.  State,  5  How.  (Miss.)  33;  State 
▼.  CasadoB,  1  Nott  &  M.  91. 

*  State  y.  Wilson,  3  Brev.  196. 
»•  Wilson  V.  State,  1  Port.  118. 
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• 

nre  of  a  surety's  name  on  a  note  with  the  principal's  consent  does 
not  invalidate  it  as  to  the  latter,  and  it  may  still  be  the  subject 
of  larceny/  A  note  payable  in  chattels  may  be  the  subject  of 
larceny.*  Under  a  statute  declaring  that  the  larceny  of  bills 
obligatory  shall  be  punished  in  the  same  manner  as  the  larceny 
of  any  goods  or  chattels,  the  felonious  taking,  etc. ,  of  one 
such  bill  is  punishable  as  larceny.'  A  due  bill  is  an  ^^  obliga- 
tion," within  the  meaning  of  a  statute  making  an  '^  order, 
bill  of  exchange,  bond,  promissory  note,  or  other  obligation" 
the  subject  of  larceny,  but  one  cannot  be  convicted  of  larceny 
of  a  due  bill  which  has  previously  been  paid.^  County  orders 
are  not  bUls  of  exchange,  the  stealing  of  which  is  made  a 
felony  by  the  Pennsylvania  statute.' 

§  42.  Bank  notes. — Bank  notes  are  not  the  subject  of  lar- 
ceny at  common  law,  and  an  indictment  will  not  lie  for  steal- 
ing them  under  a  statute  making  promissory  notes  the  sub- 
jects of  larceny.*  But  bank  bUls  and  United  States  treasm-y 
notes  have  been  made  subjects  of  larceny  by  the  statutes  of 
the  several  States;^  which  statutes  apply  to  United  States 
treasury  notes  and  national  bank  notes,  although  they  were  not 
in  existence  when  the  statutes  were  passed.'  Thus,  abstract- 
ing bank  notes  from  a  justice's  court  where  they  were  regu- 

1  People  v.  CaU,  1  Denio  120:  48  Am.  Dec.  665. 

«  People  V.  Bradley,  1  Buff.  (N.  Y.)  Superior  Ct.  676.  S.  was  tried  and 
convicted  for  stealing  a  promissory  note  for  1268.38,  the  property  of  A. 
and  C.  It  appeared  that  A.  and  C.  made  the  note  to  S.'s  order,  and 
delivered  it  to  him  under  the  mistaken  impression  that  $268.33  was  due 
him,  whereas  only  $175  was  owing  to  him.  The  mistake  heing  discovered, 
S.  gave  back  the  note  to  A.  and  C.  unstamped  and  unindorsed,  in  exchange 
for  another  note  for  $175.  Afterwards,  on  the  same  day,  S.  purloined  the 
former  note,  caused  it  to  be  stamped  and  indorsed,  and  tried  to  collect  it. 
Held,  thatS.  was  not  guilty  of  larceny  of  "a  note  "or  of  "a  valuable 
security,"  within  the  meaning  of  the  statute.  The  note  was  unstamped,  in 
the  hands  of  the  makers,  and  void. — Scott  v.  Queen,  2  Can.  Supr.  Ct.  349. 

»  Com.  V.  Messinger,  1  Binney  273;  2  Am.  Dec.  441. 

*  State  V.  Campbell,  103  N.  C.  344. 

»  Warner  v.  Com.,  1  Pa.  St.  154;  44  Am.  Dec.  114. 

•  Culp  V.  State,  1  Port.  33.  But  see  Damewood  v.  State,  1  How.  (Miss.) 
262. 

"'  Sallie  V.  State,  39  Ala.  691;  Com.  v.  Rand,  7  Met.  476;  41  Am.  Dec.  466; 
McDonald  v.  State,  8  Mo.  283. 
^  Sansbury  v.  State,  4  Tex.  App.  99. 
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larly  filed  as  part  of  the  papers,  was  held  larceny  within  the 
penal  oode  of  Arkansas.*  But  an  indictment  for  stealing 
paper  money  must  conclude  against  the  form  of  the  statute.' 
Stealing  a  forged  bank-bill  would  be  no  larceny.' 

§43.  Beeelpts^  releases^  books  of  account. —  In  Kew 
York  common  receipts  are  not  * '  personal  property' '  within  a 
statute  defining  larceny ;  nor  can  they  be  the  subject  of  lar- 
ceny.^ Kor  can  a  satisfaction-piece  of  a  mortgage  be  the  sub- 
ject of  larceny.*  But  it  is  otherwise  as  to  accountable  receipts, 
or  receipts  for  money  to  be  accounted  for,  receipts  for  property 
in  store,  and  ship  receipts."  Taking  a  receipt  or  other  instru- 
ment from  the  hands  of  the  person  who  has  given  it,  before  it 
has  taken  effect  by  delivery,  is  not  larceny.  Where,  therefore, 
a  creditor  got  his  debtor  to  sign  a  receipt,  and  under  pretense 
that  he  was  about  to  pay  him,  and  then  took  it  from  him  with 
a  criminal  intent  without  paying  him,  it  was  held  that  he  was 
not  guilty  of  larceny.'  In  South  Carolina,  where  A.  prom- 
ised B.  to  pay  him  for  work,  a  certificate  given  by  B.  to 
C,  stating  that  C.  had  paid  for  the  work,  and  that  B.  had  no 
claim  therefor  on  A. ,  was  held  a  receipt  or  release  within  the 
statute  and  the  subject  of  larceny."  In  Minnesota,  a 
warehouse  receipt  issued  by  a  railway  company,  though  not 
showing  legal  authority  in  the  company  to  issue  it,  is  sub- 
ject to  larceny,  where  the  company  would  be  liable  on  it  to  a 
honafide  holder  as  against  whom  it  would  be  estopped  to  as- 
sert its  want  of  authority.*  In  Massachusetts,  a  memorandum 
book  of  accounts  is  the  subject  of  larceny  within  the  statute.'* 

§  44.  Ballroad  tickets. — A  passenger  railroad  ticket  in  a 
ticket  office  of  the  company  is  not  a  subject  of  larceny  at 

>  Wilson  ▼.  State,  6  Ark.  518. 

» State  V.  Dm,  76  N.  C.  67. 

'  State  ▼.  Smart,  4  Rich.  856;  65  Am.  Dec.  688. 

*  People  V.  Griffin,  88  How.  Pr.  475. 
•People  V.  Stevens,  88  Hun  (N.  Y.)  62. 

•  People  V.  Bradley,  4  Parker  245. 
^  People  y.  Loomis,  4  Denio  880. 

•  State  ▼.  Wilcox,  8  Brev.  96. 

*  State  V.  Loomie,  27  Minn.  521. 
"  Com.  ▼.  Wmiams,  9  Mete.  273. 
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common  law,  or  under  the  provisions  of  the  Delaware  stat- 
ute.* In  Tennessee  a  railroad  ticket  is  the  subject  of  larceny, 
although  not  expressly  specified  in  the  statute.'  And  in  Min- 
nesota, under  a  statute  making  the  stealing  of  railroad  pass- 
enger tickets  larceny,  a  conductor  may  be  indicted  for  appro- 
priating tickets  sold  and  issued  by  the  company  and  taken  up 
by  the  conductor,  such  tickets,  after  being  thus  taken  up, 
becoming  the  property  of  the  company.' 

§  45.  Things  sayorlng  of  the  realty. —  (a)  In  general. — 
When  things  attached  to  the  realty  are  detached  therefrom, 
they  at  once  become  personalty,  and  are  the  subject  of  lar- 
ceny, even  by  the  person  so  detaching  them;*  even  where  the 
two  acts  are  continuous,'  provided  they.be  so  separated  by 
time  as  not  to  constitute  one  transaction.'  Turpentine  which 
has  run  from  the  trees  into  boxes  is  the  subject  of  larceny;* 
and  the  same  is  true  of  ice  in  an  ice  house. ' 

(J)  Growing  crops. — In  Alabama,  an  indictment  for  the 
statutory  offense  of  stealing  an  outstanding  crop  does  not  war- 
rant a  conviction  of  petit  larceny ;  since  a  growing  crop  was 
not  the  subject  of  larceny  at  conmion  law,  and  the  only 
ofiFense  created  by  the  statute  is  grand  larceny.  A  verdict  of 
guUty  of  petit  larceny,  under  such  an  indictment,  is  an  acquit- 
tal of  the  statutory  felony,  and  a  bar  to  another  prosecution 
for  the  same  offense.'  In  North  Carolina,  an  indictment 
charging  the  larceny  of  a  cabbage  standing  ungathered  in  the 
field  of  the  owner,  and  concluding  at  common  law,  cannot  be 
sustained."  In  South  Carolina,  under  the  statute  of  1826, 
corn  growing  in  a  field  is  the  subject  of  larceny." 

>  State  V.  HUl,  1  Del.  Cr.  420. 
«  MUlner  v.  State,  15  Lea  179. 
<  State  V.  Brin,  30  Minn.  522. 

*  Beal  V.  State,  68  Ga.  820. 

*  Exp.  Wilke,  84  Tex.  155. 

«  State  V.  Berryman,  8  Nev.  262. 
'  SState  V.  Moore,  11  Ired.  70. 
8  W^ard  V.  People,  8  HiU  895. 

*  Gregg  V.  State,  55  Ala.  116;  Smitherman  v.  State,  63  Ala.  24. 
'•  State  V.  Foy,  82  N.  C.  679. 

"  State  v.  Stephenson,  2  Bail.  884. 
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(c)  Fixtures  J  maohmery^  etc, — The  common  law  rule  that 
larceny  cannot  be  committed  of  things  savoring  of  the  realty 
only  applies  to  such  annexations  as  adhere  to  the  soil,  and 
does  not  include  such  as  are  constructively  annexed,  hke 
leathern  belts  applied  and  used  to  propel  machinery;*  or 
chandeliers  attached  to  the  freehold;*  or  a  key  in  the  lock 
of  the  door  of  a  house;"  or  copper  pipes  which  were  a 
part  of  a  steam  engine  attached  to  a  manufacturing  estab- 
lishment; if  the  pipes  were  severed  at  one  time,  so  that 
they  became  personal  property,  and  were  afterwards  taken 
and  carried  away  by  the  defendant,  with  a  felonious  intent.* 
But  fixtures  of  a  building  are  not  subjects  of  larceny,  in 
Louisiana.* 

(rf)  Water. — Water  stored  in  a  pipe  is  a  subject  of  larceny 
at  common  law.' 

[e)  Ores. — A  nugget  of  gold  separated  from  the  vein  by 
natural  causes  savors  of  the  realty,  and  is  not  the  subject  of 
larceny,  until  after  its  removal  from  the  pile  of  rocks  by  other 
causes.'  Charging  the  larceny  of  "  six  hundred  and  ten 
pounds  of  silver-bearing  ore,"  sufficiently  shows  that  the  prop- 
erty alleged  to  have  been  stolen  savored  of  the  realty,  and  was 
therefore  not  the  subject  of  larceny.' 

(/)  lUtimindtvng  gas, —  It  is  well  settled  that  illuminating 
gas  may  be  the  subject  of  larceny.  •  -Gas  in  private  supply 
pipes,  before  it  has  passed  the  meter,  is  in  the  possession  of  the 
company,  and  where  any  person  obtains  a  supply  by  attach- 
ing a  pipe  in  such  a  manner  as  to  prevent  the  gas  from  reach- 

>  JackBon  v.  State,  11  Ohio  St.  104. 

'  Smith  V.  Com.,  14  Bush,  81;  29  Am.  Bep.  402. 

'  HoskisB  V.  TarreDce,  5  Blackf .  417. 

« State  y.  HaU,  5  Harring.  492. 

^  State  V.  Davis,  22  La.  Ann.  77. 

•Kerens  v.  O'Brien,  L.  R.,  11  Q.  B.  D.  21;  62 L.  J.,  M.  C.  70;  81  W.  R. 
643. 

•  State  V.  Burt,  64  N.  C.  619. 

•State  V.  Berryman,  8  Nev.  262. 

»Com.  V.  Shaw,  4  Allen  308;  81  Am.  Dec.  706;  State  v.  Wellman,  34 
Minn.  221;  Imperial  Gas  Co.  v.  London  Gas  Co.  10  Exch.  42;  Phoenix  G.  L.  & 
C.  Co.  V.  Shillito,  19  Gas.  J.  848;  Reg.  v.  White,  6  Cox  C.  C.  218;  Reg.  v. 
Flrtli,  L.  R.  1  Cr.  Cas.  172;  Reg.  v.  Mitchell,  22  Gas.  J.  137;  Reg.  v.  Jenkins, 
5 Gas.  J.  214;  People  v.*Wilber,  4  Park.,  19. 
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ing  the  meter,  it  will  constitute  an  asportation.'  And  a  per- 
son may  commit  larceny  by  secretly  opening  the  company's 
service-pipe  on  his  premises,  and  connecting  the  same  with 
another  pipe,  through  which  he  secretly  and  fraudulently  re- 
ceives and  uses  the  company's  gas  after  it  had  closed  the  serv- 
ice-pipe and  removed  its  meter.* 

{g)  Property  subject  to  Uen. — The  rule  is  well  settled  that 
it  is  larceny  for  the  owner  of  property  to  remove  it  clandestinely 
from  the  rightful  possession  of  one  who  has  a  valid  lien  upon 
it  • — e.  g.  a  lien  for  advances.^  So  where  a  mortgagee  is  enti- 
tled to  possession,  a  felonious  taking  of  the  property  by  the 
mortgagor  is  larceny.'  And  if  the  general  owner  of  property 
which  has  been  attached,  takes  and  carries  the  whole,  or  part 
of  it,  away,  with  intent  to  defraud  the  attaching  creditor  of 
his  security,  it  is  larceny,  but  not  if  his  design  is  merely  to 
prevent  other  creditors  from  attaching  the  goods,  and  he  has 
no  intent  to  defraud  the  officer  or  attaching  creditor;*  and  in 
such  a  case  the  indictment  may  charge  the  goods  as  the  prop- 
erty of  the  special  owner.'  Again,  the  taking  of  a  watch 
away  from  a  person  with  whom  it  has  been  left  for  repairs, 
for  the  purpose  of  depriving  such  person  of  his  lien  upon  the 
watch  for  the  repairs,  is  a  "  fraudulent  taking,"  and  the  per- 
son so  taking  the  watch  is  liable  under  an  indictment  for 
theft."  And  a  landlord  has  no  right  to  enter  upon  land  leased 
to  his  tenant  and  remove  a  fence  therefrom  against  the  con- 
sent of  the  tenant.*     The  mortgagor  of  personal  property  who 

>  Reg.  V.  White,  6  Cox.  C.  C.  214. 

*  Ck>m.  V.  Shaw,  4  Allen  808;  81  Am.  Dec.  706. 

*  People  V.  Long,  50  Mich.  249. 

^  ConneU  v.  State,  2  Tex.  App.  422.  Defendant  had  pledged  the  property 
alleged  to  have  been  stolen ,  to  prosecuting  witness  for  a  debt  Having  worked 
for  witness,  he  claimed  wages,  which  not  being  paid  he  took  the  property  in 
the  day  time,  without  any  concealment,  and  pledged  it  to  another.  HM,  that 
the  refusal  to  allow  defendant  to  show  that  witness  owed  him  for  services 
enough  to  satisfy  the  debt  for  which  the  property  was  pledged,  was  error, 
as  it  tended  to  show  his  intent. — People  v.  Eastman,  77  Cal.  171. 

*  People  V.  Stone,  16  Cal.  869. 

*  Ck>m.  V.  Greene,  111  Mass.  892. 

"f  Adams  v.  State,  45  N.  J.  L.  448. 

*  State  V.  Stephens,  82  Tcjc.  155.    Contra,  Com.  ▼.  Tobin;  9  Brews.  570. 

*  State  V.  Piper,  89  N.  C.  551. 
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^  left  in  possession  of  it,  with  a  right  to  sell  it  and  hold  the 
P^^^ceeds  for  the  benefit  of    the  mortgagee,   has    snch  an 
^te"r«st  in  the  property  that  it  may  be  the  subject  of  larceny.* 
(A.)  Property  urdaw/uUy  obtained  or  used, — A  prosecu- 
''^^tx  may  be  sustained  for  the  larceny  of  money,  which  was 
^^en  from  one  who  had  obtained  it  by  the  sale  of  intoxicating 
*^9.^or  contrary  to  law.*     So  also  articles  kept  and  used  for 
^^i^bling  may  be  the  subject  of  larceny.* 
,    C'i)  Derelict  or  ahandoned  property. —  Property  which  has 
r?^^  abandoned'  by  its  owner,  as  of  no  further  use  or  value  to 
.,  ^>  is  without  ownership,  is  common  property,   belongs  to 
^  Cjrst  taker,  and  is  not  the  subject  of  larceny  imtil  it  has  a 
^^  owner.     Consequently,  the  act  of  Congress  of  March  3, 
\S^5,  §  9,  against  plundering  or  stealing  money,  goods,  mer- 
chandise, or  other  effects  from  or  belonging  to  any  ship  or 
vessel  in  distress,  or  wrecked,  lost  or  stranded,  does  not  apply 
to  property  which  has  been  abandoned  by  the  owners.*      But 
a  box  of  matches  placed  by  the  owner  of  a  store  on  his  counter 
for  the  use  of  the  pubhc  in  lighting  cigars,  may  be  the  sub- 
ject of  larceny.     The  matches  are  not  abandoned.     They  can 
only  be  taken  in  a  limited  manner  and  quantity.    Taking  them 
by  the  boxful,  with  felonious  intent,  is  larceny.* 

§46.  Animals. —  {a)  Domestic  animalsj  ffeneraUy. —  The 
term  ^ '  cattle, "  in  a  statute  defining  cattle-stealing,  means 
domesticated  animals  of  the  bovine  genjis;*  and  ^^  an  animal 
of  the  cow  kind  "  includes  a  steer.'  An  estray  is  under  the 
protection  of  the  law,  and  may  be  the  subject  of  theft  if  the 
accused,  knowing  it  to  be  an  estray  and  its  owner  unknown, 
and  without  compliance  with  the  laws  regulating  estrays, 
takes  and  appropriates  it  to  his  own  use  without  the  owner's 
consent,  and  with  intent  to  deprive  him  of  its  value.*    An 

>  state  ▼.  Mullen,  10  Iowa  451. 

*  Com.  V.  Bourke,  10  Cuah.  897. 
» Bales  V.  State,  8  W.  Va.  686. 

*  United  States  v.  SmUey,  6  Sawyer  640. 

*  Mitchum  v.  State,  45  Ala.  29. 

*  Mcintosh  ▼.  State,  18  Tex.  App.  284. 
^  WalBon  ▼.  State,  55  Ala.  150. 

*  Owens  ▼.  State,  7  Tex.  App.  470. 
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estray  may  be  a  subject  of  larceny  before  it  is  posted ;  and  the 
indictment  may  properly  describe  it  as  the  property  of  a  per- 
son unknown.* 

(i)  Doffs. — There  is  no  such  property  in  dogs  as  makes 
them  the  subject  of  larceny  at  common  law.'  In  State  v. 
Marshall,  13  Tex.  58,  Mr.  Justice  Wheeler  says:  "By  the 
common  law,  though  a  man  may  have  such  property  in  these 
animals  as  to  entitle  him  to  maintain  a  civil  action  for  an 
injury  done  to  them,  yet  as  they  are  not  classed  among  valu- 
able domestic  animals,  as  horses  and  other  beasts  of  burden, 
nor  among  the  animals  domiticB  naturm^  which  serve  for  food, 
as  neat  cattle,  swine,  poultry  and  the  like,  the  property  in 
them  is  considered  of  so  base  a  nature,  and  they  are  held  in  so 
little  estimation  as  property  that  the  stealing  of  them  does  not 
amount  to  larceny."  "  But  by  statute  in  England  very  severe 
penalties  are  inflicted  for  the  crime  of  stealing  a  dog.*  And 
in  most  of  the  States  dogs  are  by  statute  placed  upon  the 
same  footing  as  other  personal  property.*  Thus  dogs  are  sub- 
jects of  larceny  under  a  statute  defining  larceny  as  the  taking 
and  carrying  away  of  "any  personal  property  or  valuable 


1  State  V.  Casteel,  53  Mo.  124;  Beattj  v.  State,  61  Miss.  18. 

'  Ward  V.  State,  48  Ala.  161;  17  Am.  Bep.  31;  State  v.  Lymus,  26  Ohio 
St.  400;  20  Am.  Rep.  772;  State  v.  Holder,  81  N.  C.  527;  81  Am.  Rep.  517; 
State  v.  Doe,  79  Ind.  9;  41  Am.  Rep.  599;  State  v.  Holder,  81  N.  G.  527. 

^  Citing  4  Bl.  Comm.  236;  1  Hale  P.  C.  512.  Mr.  Bishop  says:  ATiinnLl«y 
fercB  naturcR.  when  reclaimed,  become  subjects  of  larceny,  provided  they 
are  fit  for  food,  and  not  otherwise.  *  *  *  '*  Of  animals  of  which,  when 
reclaimed,  larceny  may  be  committed,  within  the  foregoing  rules,  are 
pigeons  and  doves,  hares,  conies,  deer,  swans,  wild  boars,  cranes,  pheas- 
ants and  partridges;  to  which  may  be  added  fish  for  food,  including, 
undoubtedly  oysters.  Of  those  of  which  there  can  be  no  larceny,  though 
reclaimed,  are  dogs,  cats,  bears,  foxes,  apes,  monkeys,  polecats,  ferrets, 
squirrels,  parrots,  singing-birds,  martins  and  coons.  Though  «.nifni^li^  of 
the  latter  class  may,  when  reclaimed,  have  a  recognized  value,  and  the 
right  of  property  in  them  be  protected  in  civil  jurisprudence,  it  is  other* 
wise  in  criminal,  on  the  ground  probably  that  anciently  they  were  deemed 
of  no  determinate  worth,  and  tlius  was  established  a  rule  which  the  courts 
could  not  afterward  change."— 2  Bish  Grim.  Law,  §§  771,  773. 

*  4  Bl.  Comm  236,  note. 

*  Whart.  Grim.  Law,  tit.  "Larceny;"  Heisrodt  v.  Hackett,  84  Mich.  283; 
State  V.  Brown,  9  Baxt.  53;  Hurley  v.  State,  (Tex.  App.)  17  S.  W.  Bep. 
455. 
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thing. " '  So  also,  when  personal  property  is  defined  as  * '  goods 
and  chattels;"  *  and  under  statutes  which  recognize  dogs  as 
property  by  subjecting  them  to  taxation."  No  such  statutes 
seem  to  have  been  enacted  in  North  Carolina  or  Ohio.* 

{c)  Birds  J  pouUry^  etc. — In  Massachusetts,  doves  being 
animals  ferm  naiuroe,  are  not  the  subjects  of  larceny,  except 
when  in  the  care  and  custody  of  the  owner,  as  when  in  a 
pigeon-house,  or  when  in  the  nest  before  they  are  able  to  fly.  * 
In  Arkansas,  a  reclaimed  and  tamed  mocking-bird  is  a  subject 
of  larceny,  and  also  of  trespass  by  the  owner  against  one  tak- 
ing it,  or  of  replevin  against  one  detaining  it.  •  In  North 
Carolina,  a  turkey  is  a  subject  of  larceny ;  andan  allegation  in 
the  indictment  that  the  turkey  stolen  was  a  tame  one  is  not 
necessary.^  And  the  same  is  true  of  other  kinds  of  poultry, 
their  young  and  their  eggs.* 

{d)  Wild  cmi/mah  and  hees. — At  common  law,  animals 
fer(B  ncUuroBj  such  as  bears,  foxes,  monkeys,  ferrets,  cats,  etc. , 
are  not  the  subjects  of  larceny,  although  there  may  be  a  prop- 
erty in  them  which  the  law  will  protect  by  a  civil  action. 
Thus,  a  sable  caught  in  a  trap  in  the  woods  is  not  the  subject 
of  larceny.*  But  beasts  fercB  naturce — in  this  case  an  otter 
may  be  the  subject  of  larceny  when  they  are  reclaimed  or  con- 

1  Harrington  y.  Miles,  11  Kansas  480;  15  Am  Rep.  855;  State  v.  Brown, 
9  Baxt  58;  40  Am  Rep  81;  MuUaly  v  People,  86  N.  Y.  865. 

*  State  Y.  Brown,  9  Baxter  58;  40  Am.  Rep  81.  Contra  State  v.  Doe, 
79  Ind.  9;  41  Am.  Rep  599 

'  People  V.  Maloney,  1  Parker  698;  People  v  CampbeU,  4  Parker,  886. 
^  State  v.  Holder,  81  N.  C.  527;  State  v.  Lymus,  26  Ohio  St.  400. 

*  Com  V.  Chace,  9  Pick.  15;  19  Am.  Dec.  848. 

*  Haywood  v.  State,  41  Ark.  479. 
'  State  V.  Turner,  66  N.  C.  618. 

*  Ck>m.  T.  Beeman,  8  Gray,  497. 

*  Norton  v.  Ladd,  5  N.  H.  203;  20  Am.  Dec.  578.  The  prisoner  was  em- 
pbyed  to  trap  wild  rabbits,  and  it  was  his  duty  to  take  them,  when  trapped, 
to  the  head-keeper.  Ck)ntrary  to  his  duty  he  trapped  from  time  to  time 
rabbits,  and  took  them  to  another  part  of  the  land  and  placed  them  in  a 
bag  with  intention  of  appropriating  them  to  his  own  use,  which  another 
keeper  obserrving,  went  and  took  some  of  the  rabbits  ot^;  of  the  bag  during 
the  prisoner's  absence,  and  nicked  them  and  put  them  into  the  bag.  His 
reason  for  nicking  them  was  that  he  might  know  them  again.  The  prisoner 
afterwards  took  away  the  bag  and  rabbits.  Heldy  that  the  act  of  the  keeper 
Id  nicking  the  rabbits  was  no  reduction  of  them  into  the  possession  of  the 
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fined  or  when  they  are  dead.  *    Bees  in  possession  of  the  owner 
are  the  subjects  of  larceny.* 

{e)  Oysters  amd  fish, — Oysters  are  subjects  of  larceny  if 
planted  where  they  do  not  naturally  grow,  and  designated  by 
stakes  or  otherwise  so  that  they  can  be  readily  identified ;  and 
oyster  stealing  is  as  much  a  subject  of  indictment  as  is  the 
stealing  of  inanimate  things  or  domestic  animals.'  In  Khode 
Island,  however,  the  wrongful  taking  of  oysters  from  a  private 
bed  is  an  oflfense  distinct  from  that  of  larceny.*  Fish  are  not 
the  subject  of  larceny  unless  reclaimed,  confined  or  dead,  and 
valuable  for  food  or  otherwise.  And  an  indictment  for  lar- 
ceny which  charges  the  defendant  with  having  stolen  ' '  five 
fish,"  and  fails  to  allege  any  of  the  conditions  which  render 
fish  the  subject  of  larceny,  is  fatally  defective.* 

§  47.  larceny  of  one's  own  property. —  One  may  be  guilty 
of  larceny  in  stealing  his  own  property,  when  done  with  an 
intent  to  charge  another  with  its  value."  Where,  however, 
property  is  taken  under  a  fair  color  of  title,  a  conviction  for 
theft  cannot  be  sustained ;'  especially  when  the  evidence  shows 
reason  to  believe  the  claim  weU  founded.*  A  party  cannot  be 
convicted  of  larceny  who  takes  goods  honestly  believing  they 
are  his  own,  or  another's  for  whose  protection  he  has  the 
right  to  take  possession.*    Nor  where  it  is  in  doubt  whether 

master,  so  as  to  make  the  prisoner  guilty  of  stealing  them. — ^Reg.  v.  Fetch, 
14  Ck)x  Cr.  Cas.  116. 
1  State  Y.  House,  65  N.  C.  815;  6  Am.  Rep.  744. 

*  State  V.  Murphy,  5  Blackf .  498. 

»  State  V.  Taylor,  8  Dutch  117;  72  Am.  Dec.  847. 

*  State  V.  Tayler,  18  R  I.  641. 

*  State  ▼.  Krider,  78  N  C.  481. 

*  Palmer  ▼.  People,  10  Wend.  165;  25  Am.  Dec.  551;  People  v.  Thompson, 
84  Cal.  671;  Tex.  Ct.  of  App.,  Taylor  v.  State,  7  Tex.  App.  6o». 

"I  Kay  V.  State,  40  Tex.  29;  see  also  mpra  §  5;  infra  §  286. 
>  Smith  V.  State,  42  Tex.  444 

*  Baker  v.  State.  17  fla.  406.  Where  defendant  went  to  a  milk  wagon, 
of  which  he  had  formerly  been  driver,  in  a  public  street,  took  from 
it  a  beU,  which  he  rang  loudly  for  some  time,  and,  the  driver  not 
appearing,  left  word  with  a  by-stander  that  he  had  taken  his  beU,  and 
that  he  had  bought  it  while  employed  as  driver,  and  on  his  discharge  had 
left  it,  and  his  successor  had  used  it.  a  conviction  was  reversed. — Causey  ▼• 
State.   79  Ga.    564.      On  a  trial  for  larceny  of  a  sewing  machine. 
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defendant's  claim  of  ownership  may  not  be  true,  and  where, 
at  any  rate,  it  is  apparent  that  defendant  believed  it  to  be 
true/  Nor  where  the  proof  fails  to  establish  ownership  in 
another  than  defendant.*  It  is  not  larceny  for  the  owner  of 
an  animal  that  has  estrayed  to  take  it  into  his  possession. ' 

§4:8.  Larceny  of  property  jointly  owned. — To  make  a 
joint  owner  or  tenant  in  common  guilty  of  larceny  by  taking 
and  disposing  of  the  whole  property  to  his  own  use,  he  must 
have  taken  it  out  of  the  hands  of  a  bailee  with  whom  it  was 
left  for  safe  keeping;*  or  from  some  one  who  was  entitled  to 
the  exdusive  possession  of  it,  *  Thus  one  of  two  or  more  joint 
owners  of  a  growing  or  outstanding  crop  cannot  be  guilty  of 
larceny  by  taking  any  part  of  it  while  thus  held.  But  when 
a  tenant  of  lands  lets  another  person  have  an  interest  in  his 
contract,  under  an  agreement  between  them  to  cultivate  the 
land  and  divide  the  crops  equally,  after  paying  the  rent,  and 
the  latter  ceases  to  work,  and  abandons  the  crop  before  matu- 
rity, giving  as  a  reason  that  he  did  not  think  they  could  make 

it  appeared  that  defendant  once  owned  it,  and  claimed  it  as  exempt 
property;  that  a  judgment  creditor  seized  and  sold  it  on  execution; 
and  afterwards,  having  obtained  it  from  the  purchaser  at  the  sale, 
placed  it  with  a  person  desiring  to  purchase,  on  trial,  when  defendant 
peaceably  took  it  away  under  advice  of  his  attorney,  telling  the  person 
under  what  right  he  claimed  it,  and  giving  a  receipt  for  it,  stating  his 
name  and  residence,  Heldy  no  larceny. — People  v.Schultz,  71  Mich.  816. 
On  a  trial  for  stealing  a  yearling,  which  defendant  had  previously  sold, 
where  he  disclaimed  all  knowledge  of  such  previous  sale,  it  was  proper  to 
charge  that  if  he  did  not  know  he  had  executed  a  biU  of  sale  to  the  yearling, 
and  if  he  believed  at  the  time  that  it  was  his  own  property,  and  that  he  had 
the  right  to  seU  it,  then  he  would  not  be  guilty. — Britt  v.  State,  21  Tex. 
App  215  Onanindictment  for  larceny  of  fence  rails  the  evidence  showed 
that  defendant  took  the  rails  from  a  cow-pen  openly,  in  the  daytime,in  the 
presence  of  several  witnesses;  that  defendant  had  the  previous  year  leased 
and  occupied  the  place  from  which  he  took  the  rails,  and  had  repaired  the 
pen.  using  more  rails  than  he  was  charged  with  taking.  Hetd,  that  if  de- 
fendant placed  his  own  rails  in  the  pen  for  a  temporary  purpose  they  re- 
mained his  property,  and  he  did  not  commit  larceny  in  taking  them. — Wil- 
son V.  State,  27  Tex.  App.  577. 
'  Owens  V.  State,  21  Tex.  App.  579;  Evans  v.  State,  15  Tex.  App.  81. 

*  Benton  v.  State.  21  Tex.  App  554. 
» Burton  v.  State,  21  Tex.  App.  554. 

*  Kirsey  v.  FLke,  29  Ala.  206     See,  also,  supra  %  86. 

*  Fairy  v.  State,  18  Tex.  App  814;  Bell  v.  State,  7  Tex.  App.  25. 
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anything,  he  is  guilty  of  a  breach  of  contract,  and  forfeits  all 
interest  in  the  crop,  the  entire  property  in  the  matured  crop 
vesting  in  the  original  tenant ;  and  whatever  may  be  his  rights 
or  remedy  against  the  original  tenant,  he  may  be  convicted  of 
the  subsequent  larceny  of  a  part  of  the  growing  or  outstand- 
ing crop.* 


CHAPTEK  VIL 

LARCENY  BY  FINDER  OF  LOST  PROPERTY. 

%  49.  What  is  deemed  lost  property,  and  when  subject  to  larcenj. 
50   Finder,  when  giuKy. 

51.  Finder,  when  not  guilty. 

52.  Time  when  intent  to  steal  must  be  formed. 
58   Duty  to  search  for  owner. 

§  49.  What  is  deemed  lost  property^  and  when  sal^Ject 
to  larceny. —  The  better^ opinion  is  that  lost  property  which 
has  not  been  abandoned  by  the  owner  is  the  subject  of  larceny 
by  the  vfinder.*  The  contrary  is  held  in  Tennessee,  for  the 
reason  that  to  constitute  larceny  there  must  be  a  trespass  in 
taking  the  property  from  the  actual  or  constructive  possession 
of  some  one.*  The  owner  is  in  constructive  possession  of 
property  so  that  it  is  not  lost,  and  is  the  subject  of  larceny, 
when  he  knows  where  the  property  is,  so  that  he  would  be 
able  to  recover  the  actual  possession  when  he  desired,  if  it 
were  not  removed  by  the  thief.     Thus,  a  watch  left  with  a 

1  Bonham  v.  State,  65  Ala  356. 

•  Brooks  V.  State,  85  Ohio  St  46. 

»  Pritchett  v.  State,  2  Sneed  285;  62  Am.  Deo  469.  The  owner  of  a  ring 
in  the  District  of  Ck>lumbia,  left  it  by  accident  in  a  tub  where  she  had  been 
washing.  In  ten  or  fifteen  minutes,  knowing  where  it  was,  she  went  to 
get  it;  but  meanwhile  it  had  been  taken  by  the  prisoner,  who  denied  the 
taking  of  it,  concealed  it,  carried  it  to  Connecticut,  and  offered  it  for  sale 
as  her  own.  Held,  larceny  at  common  law.— State  v.  Cummings,  88  Conn. 
260. 
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watchsmith  for  repair  is  in  the  constructive  possession  of  the 
owner,  and  the  subject  of  larceny,  though  thrown  upon  the 
pavement  by  an  explosion  of  gunpowder.  *  So  the  placing  of  a 
pocket-book  upon  a  table,  and  neglecting  or  forgetting  to  take 
it  away,  is  not  losing  it  in  the  sense  in  which  the  authorities 
speak  of  lost  property.* 

§50.  Finder^  when  guilty. — ^The  finder  of  personal  prop- 
erty on  the  highway,  or  elsewhere,  who  knows,  or  has  the 
j  means  of  knowing,  the  owner,  and  converts  it  to  his  own  use, 

is  a  thief."  If  at  the  time  of  finding,  he  has  reasonable  ground 
to  beheve,  from  the  nature  of  the  property  or  the  circumstances 
under  which  it  is  found,  that,  if  he  does  not  conceal  but  deals 
honestly  with  it,  the  owner  will  appear  or  be  ascertained,  he 
will  be  guilty  of  larceny,  if  at  the  time  of  taking  the  property 
into  his  possession  he  intends  to  steal  it.*  Thus,  a  person  who 
with  a  felonious  intent,  takes  a  purse  from  a  store,  where  it 
has  been  accidentally  left,  is  guilty  of  larceny.'  And  so  is  a 
servant  who  picks  up  a  lost  ring  in  the  house  of  her  mistress, 

'  Pritehett  ▼.  state,  supra, 

'  Mayor  v.  Beasly,  21  Ala.  d40. 

» State  V.  Weston,  9  Ck>nn.  627;  25  Am.  Dec.  46;  Com.  v.  Titus,  116  Mass:^ 
42;  17  Am.  Rep.  188;  State  v.  Levy,  28  Minn.  104;  28  Am.  Rep.  678;  Baker  v.. 
State,  29  Ohio  184;  Griggs  v.  State,  58  Ala.  425;  29  Am.  Rep.  762;  State- v. 
Clifford,  14  Nev.  72;  State  v.  Pratt,  20  Iowa  267;  State  v.  Bolander,  71 
Iowa  706;  People  v.  McGarren,  17  Wend.  460;  State  v.  Ferguson,  2  Mc- 
Mnllan  502;  Pritehett  v.  State,  2  Sneed  285;  Pyland  v.  State,  4  Id.  867. 
Cantrc^  Porter  v.  State,  1  Mart  Sc  Y.  226.  The  place  of  finding  is  material 
only  in  determining  whether  the  goods  were  lost  or  mislaid  or  left  by^ 
mistake  of  tlie  owner  under  circumstances  which  would  enable  him 
to  return  for  them.  So  held,  as  to  a  sack  of  coffee  dropped  from 
a  wagon  in  the  highway  —  Griggs  v.  State,  58  Ala.  426;  and  as  to  a 
bale  of  compressed  cotton,  found  on  a  railroad  track  where  there  was 
no  crossing. — Rountree  v.  State,  58  Ala.  881. 

*  Brooks  ▼.  State,  36  Ohio  St.  46;  State  v.  Levy,  28  Minn.  104;  Reed  v. 
State,  8  Tex.  App.  40;  Neely  v.  State,  Id.  64;  Tex.  Ct  of  App.  Statum  v.' 
State,  9  Tex.  App.  278. 

*  State  ▼.  McCann,  19  Mo  249.    A  person  in  changing  his  clothes  in  the 

office  of  his  livery  stable,  unintentionally  left  his  purse  containing  money 

lying  on  an  old  saddle  behind  the  door,  and  while  he  was  gone  to  dinner, 

the  parse  and  its  contents  were  picked  up  by  a  boy  in  the  presence  of  the 

defendant,  and  by  his  direction,  and  handed  to  him.  Hdd,  Urceny.— Pyland 

▼.  State,  4  Sneed,  857;  approving  Pritehett  v.  State,  2  Id.  285. 


56  LABOBNY   A27D   KHTDBJED   OFFSN8B8.  [  §§  51,    63« 

with  intent  at  the  time  of  the  takmg  to  convert  it  to  her  own 
use,  and  who  knew  that  the  ring  belonged  to  her  mistress.  * 

§  51.  Finder^  when  not  guilty. — Bat  if  the  finder  takes 
possession  and  appropriates  the  thing  found,  without  know- 
ing, at  the  time  of  first  taking  possession,  who  is  the  owner, 
and  without  having  reasonable  means  of  then  knowing  that 
fact,  from  ear-maks  on  the  property,  or  otherwise,  such  tak- 
ing and  conversion  cannot  constitute  larceny  fty^j^  though  ^r^n^ 
cmimo  fv/randi.  *  So  also,  there  can  be  no  larceny  where  the 
taking  is  under  a  claim,  made  in  good  faith,  that  the  property 
is  lost  and  abandoned,  although,  in  fact,  it  is  neither.' 

§  52.  Time  when  intent  to  steal  must  be  formed. —  The 

finder  of  lost  goods  may  lawfully  take  them  into  his  posses- 
sion, and  if  he  does  so  without  any  felonious  intent  at  that 
time,  a  subsequent  conversion  of  them  to  his  .own  use,  by 
whatever  intent  that  conversion  is  accompanied,  will  not  oon- 

^  state  V.  Cummiiigs,  83  Ck>im.  260;  89  Am.  Dec.  206;  Roberto  v.  State,  83  Gku 
869.  The  owner  of  a  bucket  of  peas,  having  taken  the  same  to  market  for 
Bale,  and  having  occasion  to  go  some  distance  to  inquire  the  price  of  peas, 
set  his  bucket  down  in  a  cart,  which  he  mistook  for  that  of  a  friend;  when 
the  owner  of  the  cart,  who  was  absent  when  the  bucket  was  placed  in  it, 
was  about  to  leave  the  market,  he  raised  the  bucket,  and  asked,  '*  Whose 
are  they?"  The  defendant  took  the  bucket,  whereupon  the  owner  of  the 
cart  told  him  that  he  must  give  it  to  the  true  owner  when  he  returned. 
When  the  owner  of  the  bucket  returned,  he  found  his  bucket  gone,  and 
went  after  the  defendant,  who  had  placed  beets  and  lettuce  upon  the 
bucket,  and  was  insolent  and  unwilling  to  surrender  it.  Heldy  to  show 
every  ingredient  of  larceny.— State  v.  Farrow,  Phill.  N.  C.  161;  08  Am. 
Dec.  685. 

*  Wolfington  V.  State,  53  Ind.  848;  Baker  v.  State,  29  Ohio  St.  184;  State 
^.  Conway,  18  Mo.  321;  Randal  v.  State,  4  Smed.  &  Marsh.  849;  People  ▼. 
'Cogdell,  1  HiU  94;  87  Am.  Dec.  297.  Two  bars  of  silver,  claimed  to  have 
been  stolen  and  worth  $1,000  each  were  purchased  from  one  G.  by  defend- 
;ant  for  $650.  G.  testified  that  he  and  defendant,  before  the  sale  of  the 
silver  to  defendant,  read  together  a  statement  in  a  newspaper  which  evi- 
dently referred  to  the  silver  in  question,  but  the  newspaper  article  was  not 
introduced  in  evidence.  Held,  that  the  evidence  did  not  show  an  appro- 
priation by  defendant  of  lost  property  found  under  such  circumstances  as 
gave  him  knowledge  or  means  of  inquiry  as  to  the  true  owner,  within  Pen. 
Ck)de  N.  Y.  ^  589,  which  declares  such  appropriation  to  be  laroeny.—People 
V.  Seaton,  15  N.  Y.  Supp.  270. 

'  State  V.  Swayze.  11  Or.  357. 
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statute  larceny.  *    Larceny  cannot  be  of  lost  goods  by  their 

finder,  if  his  original  taking  was  without  a  felonious  intent, 

thoogh  followed  by  a  felonious  asportation;*  and  a  charge  to 

the  jury  that  if  the  defendant,  when  he  found  the  property, 

knew  or  had  the  means  of  knowing  the  owner,  and  did  not 

restore  it  to  him,  but  converted  it  to  his  own  use,  he  was 

gi^ilty  of  larceny  is  error,  for  the  reason  that  if  defendant, 

when   he  found  the  property,  meant  to  act  honestly   with 

^^gaixi  to  it,  no  subsequent  felonious  intention  could  make  him 

piilty  of  larceny.*     So,  also,  the  finder  does  not  commit  lar- 

^^7  simply  because  he  retains  the  property  found,  when  he 

^  general  means,  by  the  use  of  proper  diligence,  to  discover 

^®  true  owner.     To  constitute  the  retention  of  such  goods  a 

*^**^^ny,  he  must  have  known  the  owner  at  the  time  of  the 

"^<iing,  or  the  goods  must  have  been  so  marked  that  he  could 

^*^5^ain  their  owner,  and  must  be  appropriated  to  his  own 

^^  at  the  time  of  the  finding,  with  intent  to  take  entire 

dominion  over  them.*    Thus,  where  a  person  in  good  faith 

^ds  upon  the  highway  a  lost  article,  as  a  trunk  containing 

goods,  he  is  not  guilty  of  larceny  by  any  subsequent  act  in 

hiding  or  converting  it  to  his  own  use.  *     But  if  possession  be 

>  Com.  ▼.  Titos,  116  Mass.  42;  State  v.  Roper,  8  Dev.  478;  Weaver  t. 
State,  77  Ala.  96;  Stazck  ▼.  State,  68  Ind.  285;  Reed  ▼.  State,  8  Tex.  App. 
40;  Martinez  ▼.  State,  16  Tex.  App.  122. 

*  State  V.  Roper,  8  Dev.  478;  24  Am.  Dec.  268.  S.  P.,  People  v.  Anderson, 
14  Johns.  294;  7  Am.  Dec.  462;  Starck  ▼.  State,  68  Ind.  285;  80  Am.  Rep.  214; 
Seed  T  State,  8  Tex.  App.  40;  84  Am.  Rep.  782;  People  v.  Cogdell,  1  Hill,  94. 

s  Ransom  ▼.  State,  22  Conn.  158. 

*  Hunt  V.  Com.,  18  Gratt  757;  70  Am.  Dec.  448.  S.  P.,  Tyler  ▼.  People, 
Breese  298;  12  Am.  Dec.  176;  Bailey  ▼.  State,  52  Ind.  462;  21  Am.  Rep.  182. 

'  People  ▼.  Anderson,  14  Johns.  293.  M.,  a  merchant,  sold  two  coats  and 
a  vest  to  be  delivered  hereafter,  and  for  keeping  placed  the  articles  in  a 
tnmk  in  his  store.  A  day  or  two  subsequently  his  clerk  sold  the  trunk  to 
the  defendant,  neither  of  them  examiuing  it,  and  both  ignorant  of  its  con- 
tents. The  defendant  took  the  trunk  home  and  there  discovered  its  con- 
tents, which  he  did  not  return,  but  retained.  On  the  trial,  it  was  insisted 
for  the  defense  that,  in  order  to  convict  for  the  theft  of  the  coats  and  vest, 
the  intent  to  appropriate  them  must  have  existed  at  the  time  the  trunk 
was  delivered  and  received.  But  held,  that  if  the  criminal  intent  was 
fanned  at  the  time  of  the  discovery  of  the  goods,  their  appropriation  was 
theft— Robinson  v.  State,  11  Tex.  App.  408. 
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obtained  by  a  trespass,  it  is  immaterial  whether  the  omimv^ 
furcmdi  then  existed  or  was  afterwards  formed.  * 

§  53.  Duty  to  search  for  owner. — One  who  finds  lost 
property  under  circumstances  which  give  him  knowledge  of  or 
means  of  inquiry  as  to  the  true  owner,  and  who  appropriates 
such  property  to  his  own  use,  without  first  making  reasonable 
and  just  efforts  to  restore  the  property,  is  guilty  of  larceny;' 
but  if  he  does  not  know,  and  has  not  the  means  of  ascertain- 
ing who  is  the  owner,  he  is  not  guilty  of  larceny,  even  though 
he  may  not  have  advertised  the  property,  or  exercised  dili- 
gence in  other  respects  to  ascertain  the  ownership,  and  how- 
ever reprehensible  his  conduct  may  be  afterwards  in  attempt- 
ing to  appropriate  it  to  his  own  use.*  If  the  lost  goods  have 
no  marks  or  indications  of  ownership,  and  the  finder  does  not 
know  the  owner,  is  not  bound  to  exercise  diligence  to  ascer- 
tain the  owner,  and  is  not  guilty  of  larceny  in  retaining  the 
goods.*  He  is  not  bound  to  make  search  for  the  owner.  His 
belief,  or  grounds  of  belief,  in  regard  to  finding  the  owner,  is 
not  to  be  determined  by  the  degree  of  diligence  that  he  may 
be  able  to  use  to  accomplish  that  purpose,  but  by  the  circum- 
stances apparent  to  him  at  the  time  of  finding  the  property.* 
In  Vermont,  however,  it  scMsms  the  finder  of  lost  goods  must 
advertise  them,  and  if  he  conceals  or  converts  them,  he  is  guilty 
of  larceny.* 

1  Qriggs  Y.  state,  58  Ala.  425. 

•  People  V.  Buelna,  81  Cal.  136. 

*  Bailey  v.  State,  52  Ind.  462;  Hunt  t.  Com.  ISGratt.  767,  Tanner  t.  Ck>iiu. 
14  Id.  685. 

*  State  V.  Dean,  49  Iowa  73;  31  Am.  Rep.  148. 
»  Brooks  V.  State,  35  Ohio  St.  46. 

•  State  V.  Jenkins,  2  Tyler  879. 
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CHAPTER  Vni. 

LARCENY  DISTINGUISHED  FROM  OTHER  OFFENSES. 

§  S4.  Distinction  between  larceny  and  breach  of  trust. 

CSS.  Distinction  between  larceny  and  trespass,  or  malicious  mischief. 
CM.  Distinction  between  larceny  and  embezzlement. 
tFZ    Distinction  between  larceny  and  false  pretenses. 
C^.  Distinction  between  larceny  and  robbery. 

§  54.  Distinction  between  larceny  and  breach  of  trust. — 

^^  common  law  larceny  can  contain  no  element  of  trust  or 

^^^dence  in  so  far  as  the  taking  is  concerned ;  that  must  in- 

^^W^  a  trespass.*    But  breaches  of  trust  have  been  made  lar- 

Cf^y  by  statute  in  some  instances.     Where  that  is  the  case  the 

fraudulent  intent  must  appear,  to  justify  a  conviction.*    Such 

a  statute  applies  not  only  to  cases  which  the  common  law  did 

not  reach,  but  also  to  cases  where  a  fraudulent  appropriation 

did  constitute  larceny  at  common  law,  e.  ^.,  money  taken 

Ij  a  clerk  to  whom  it  was  entrusted,  but  which  technically 

was  in  the  possession  of  his  employer.' 

§  55.  Distinction  between  larceny  and  trespass^  or  mali- 
cious miscliief. —  The  difference  between  larceny  and  one 
form  of  trespass  is,  that  the  former  is  the  wrongful  and  fraudu- 
lent taking  and  carrying  away  of  the  personal  goods  of  an- 
other with  intent  to  steal  the  same ;  the  latter  is  the  taking 
and  carrying  away  of  the  personal  goods  or  property  of  an- 
other without  his  consent.*  The  criminal  intention  is  what 
distinguishes  the  two  wrongs.  The  fact  that  the  property  is 
taken  clandestinely,  or  that  there  is  an  attempt  to  conceal  it, 
is  evidence  of  a  felonious  intent.*    If  the  taking  be  open,  and 

^  A  person  having  lost  a  carpet  bag  containing  several  articles,  on  the 
highway,  requested  the  defendant  to  find  it  and  give  it  to  one  H.  The  de< 
fendant  having  obtained  the  bag,  hid  it,  and  denied  having  found  it. 
EM,  not  larceny.— State  v.  England,  8  Jones,  899. 

*  State  V.  Butler.  21  S.  C.  858. 

*8tate  T.  Shirer,  20  8.  C.  892. 

« Beall  V.  State,  68  Ga.  820. 

•Long T.  State,  11  Fla,  296. 
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in  the  presence  of  the  owner,  or  of  other  persons,  this  carries 
with  it  evidence  that  it  is  only  a  trespass.  But  an  instruction 
that  ^^  a  man  who  takes  property,  claiming  it  for  himself,  of 
another,  commits  no  larceny,"  is  inaccurate.  It  is  not  enough 
to  do  away  with  the  criminal  intent  that  there  should  be  a 
mere  false  claim  of  property  in  the  article  taken ;  but  if  there 
be  a  fair  honafde  claim  of  property  or  right  in  the  prisoner, 
the  offense  amounts  but  to  a  trespass.  *  Thus,  it  is  a  trespass, 
and  not  larceny,  for  one  to  take  another's  horse,  with  no  in- 
tention of  converting  it  to  his  own  use,  but  to  ride  it  for  some 
miles,  which  he  does  and  then  abandons  it.*  In  Tennessee,  it 
is  held  that  where  the  severance  and  asportation  constitute 

>  McDaniel  v.  State,  8  S.  &  M.  408;  47  Am.  Dec.  93  But  see  Johnson  ▼. 
State,  78  Ala  523.  In  a  prosecution  for  petit  larceny,  the  undisputed  facts 
were,  that  the  prosecutor's  father,  having  employed  the  defendant  as  a  day 
laborer  on  a  farm,  and  owing  him  a  small  sum  for  his  services,  gave  him 
an  order  therefor,  on  a  merchant,  which,  on  presentation,  the  merchant  re- 
fused to  pay,  on  the  ground  that  he  owed  the  drawer  nothing,  and  the  order 
was  drawn  without  his  authority;  that  at  the  time  the  order  was  presented 
the  prosecutor  was  in  the  merchant's  store,  and  had  purchased  from  him 
some  articles,  of  less  value  than  the  amount  due  the  defendant,  which  he 
had  placed  on  a  counter  in  the  store;  that  when  payment  of  the  order  was 
refused,  the  defendant  insisted  that  the  prosecutor,  who  also  was  working 
on  his  father's  farm,  should  pay  him;  that  the  prosecutor  refused  to  do  this, 
with  an  oath,  and  walked  off,  leaving  the  articles  purchased  on  the  counter, 
and  ordering  the  defendant  and  a  brother  of  the  prosecutor  to  take  them  to 
his  house;  and  that  then  the  defendant,  in  the  presence  of  the  prosecutor's 
brother  and  several  others,  openly  picked  up  the  articles  which  the  prose- 
cutor had  left  on  the  counter,  and  walked  off  with  them,  remarking  that 
he  did  not  believe  he  would  ever  get  his  pay,  and  that  he  would  take  the 
goods  and  save  that  much.  Hdd,  that  these  facts  did  not  constitute  lar- 
ceny; and  that  the  court  erred  in  refusing  to  charge  the  jury,  at  the  de- 
fendant's written  request,  that  if  they  believed  the  evidence  they  must  ac- 
quit him  —Johnson  v.  State,  73  Ala.  528  M,  with  two  companions,  stopped 
at  the  house  of  C,  in  the  daytime,  and  asked  G's  daughter,  who  was  alone 
at  home,  for  a  drink  of  cider,  offering  to  pay  for  it.  She  refused  to  let  him 
have  it;  and  he  thereupon  opened  the  cellar  door,  although  forbidden  to  do 
so  by  her,  went  in,  and  drew  some  cider.  He  had  procured  cider  there  be- 
fore, and  was  partially  intoxicated  at  the  time.  Hdd,  that,  while  these 
facts  showed  an  intent  to  obtain  a  drink  of  cider,,  and  thus  to  deprive  G  of 
his  property,  there  was  an  absence  of  the  circumstances  ordinarily  attend- 
ing the  commission  of  a  larceny,  and  that  all  the  circumstances  were  oon- 
sistent  with  the  view  that  the  transaction  was  a  trespass  merely. — ^McCourt 
V.  People,  64  N.  Y.  583 

«  Dove  V.  State,  87  Ark.  261. 
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one  continuous  act — as  where  one  digs  potatoes  or  cuts  cab- 
bages and  carries  them  away  with  no  lapse  of  interval — ^it  is 
trespass  and  not  larceny/  Again,  it  is  not  enough  that  the 
property  is  taken  for  the  purpose  of  destruction,  merely.  Such 
an  offense  would  be  punishable  as .  malicious  mischief ;  but  it 
would  want  one  of  the  essential  ingredients  of  larceny — the 
hbcri  causa.*  Thus,  it  is  not  larceny,  but  malicious  mischief, 
to  take  a  buggy  from  the  owner's  stable  in  the  night-time,  to 
carry  away  and  burn,  to  gratify  a  grudge  against  the  owner.* 
And  an  indictment  for  larceny,  at  common  law,  for  stealing  a 
cow,  is  not  supported  by  proof  that  the  defendant  shot  the 
cow  down  and  then  cut  off  her  ears.  Such*an  act  is  not  lar- 
ceny, but  malicious  mischief.*  But  every  larceny  must  include 
a  trespass,  and  the  taking  must  have  been  under  such  circum- 
stances as  that  the  owner  might  maintain  an  action  of  trespass.  * 

§  56.  Distinction  between  larceny  and  embezzlement.* — 

Larceny  was  an  offense  at  common  law.  Embezzlement  is 
purely  a  statutory  crime,  and  everything  must  be  averred 
which  is  necessary  to  bring  the  case  within  the  statute.  *  There 
can  be  no  larceny  without  a  trespass  or  felonious  caption. 
There  can  be  no  embezzlement  unless  the  defendant  is  in  the 
lawful  possession  of  the  property  of  his  employer.  Indeed,  it 
is  clear  that  if  one  if  guilty  of  larceny  he  is  not  guilty  of  em- 
bezzlement, and,  if  guilty  of  embezzlement,  he  cannot  be  guilty 
of  larceny.  *  In  charging  larceny  no  allegation  of  any  fidu- 
ciary relation  existing  between  the  thief  and  the  owner  of  the 
goods  is  necessary.  In  embezzlement,  no  indictment  is  good 
without  such  an  allegation.*     It  is  the  breach  of  this  fiduciary 

>  BeU  T.  State,  4  Baxt.  426 

'  State  ▼.  Hawkins,  8  Port  461. 

•  Pence  t.  State,  110  Ind.  96. 

«  State  V.  Butler,  65  N.  C.  809. 

•  People  ▼.  McDonald,  48  N.  Y  61. 

•  See,  also,  infra,  %  872. 

^  State  V.  Gabriel,  88  Mo.  681;  People  v.  AUen,  5  Denio  76;  1  Chit.  Oim. 
Law,  (1841,)  281-288;  Archb.  Grim.  PL  (1846)  50;  8  Chit.  Crim.  Law  962; 
6  Amer.  &  Eng.  Enc.  Law  495,  notes  4  and  5;  Hamuel  v.  State,  5  Mo.  260; 
State  V.  Mohr,  68  Mo.  808;  State  v.  Flint,  62  Mo.  898. 

•  Fulton  V.  State,  18  Ark.  168;  Ck)m.  v.  Simpson,  9  Mete.  188. 

•  Washington  v.  State.  72  Ala.  272;  Ck)m.  t.  Butterick,  100  Mass.  1;  Gaddy 
y.  State,  8  Tex.  App.  127;  Wise  v.  State,  41  Tex.  189. 
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relation  that  oonstitutes  the  gist  of  the  offense/  If  the  gooda 
of  a  master,  fraudulently  appropriated  by  his  servant,  were  in 
the  actnal  or  oonstmctive  possession  of  the  master  at  the  time 
they  were  taken,  the  offense  of  the  servpnt  will  be  larceny,  and 
not  embezzlement.*  Thus  the  offense  of  a  teller,  who,  at  night, 
abstracts  from  a  safe  which  he  cannot  rightfully  open,  and  con- 
verts to  his  own  use  money  intrusted  to  his  care  during  the  day, 
is  larceny  and  not  embezzlement.*  But  where  defendant,  the 
clerk  and  cashier  of  a  city  tax  collector,  feloniously  took  and 
converted  money  belonging  to  the  city,  as  the  money  came 
lawfully  into  his  hands,  he  was  not  guilty  of  larceny  in  con- 
verting it.* 

§  57.  Distinction  between  larceny  and  false  pretenses/ — 

The  rule  is  that  if,  by  trick  or  artifice,  the  owner  of  personal 
property  is  induced  to  part  with  the  custody  or  naked  posses- 
sion to  one  who  receives  the  property  animo  furandi^  the 
owner  still  meaning  to  retain  the  right  of  property,  the  taking 
will  be  larceny ;  but  if  the  owner  parts  with  not  only  the  pos- 
session but  the  right  of  property  also,  the  offense  of  the 
party  taking  the  property  will  not  be  larceny,  but  that  of 
obtaining  goods  by  false  pretenses.'    Thus,  where  one  pays 

1  State  V.  Johnson,  21  Tex.  775. 

«  Com.  ▼.  Berry,  99  Mass.  428;  96  Am.  Dec.  767. 

*  Commonwealth  v.  Bany,  116  Mass.  1. 

♦  Snapp  ▼.  Commonwealth,  82  Ky.  173;  Jones  v.  State,  59  Ind.  229;  Peo- 
ple V.  Cruger,  102  N.  Y.  510;  55  Am.  Rep.  880,  reversing  88  Hun  500. 

*  See,  also,  tn/ra,  §  401. 

•  Smith  V.  People,  58  N.  Y.  Ill;  KeUy  v.  People,  18  N.  Y.  Supreme  509; 
Boss  V.  People,  5  Hill  294;  Kellogg  v.  State,  26  Ohio  St.  15.  In  Frink  v. 
People,  77  N.  Y.  114,  reversing  16  Hun  896,  it  was  held  that  where  A.  ships 
his  goods  to  B.  to  be  sold,  and  gives  to  the  latter  for  tliat  purpose  the  indicia 
of  ownership,  under  an  arrangement  that  B.  shall  advance  and  pay  the 
freight,  seU  the  goods,  and  account  for  the  proceeds,  deducting  the  freight; 
and  B.  sells  the  goods  and  converts  the  proceeds,  he  cannot  be  convicted  of 
larceny  of  the  goods;  and  this,  although  A.  was  induced  to  enter  into  tiie 
arrangement  by  false  representations  on  the  part  of  B.,  made  in  pursuance 
of  a  previous  design  on  his  part  to  obtain  the  goods,  and  to  cheat  A.  out  of 
them  or  the  proceeds  thereof. 

A.  represented  to  B.  that  certain  works  of  which  B.  was  a  di- 
rector had  been  destroyed  by  an  explosion,  and  that  the  manager  had 
sent  him  to  inform  him;  that  the  manager  had  neglected  to  furnish 
him  with  money  for  his  return  expenses,  and  at  his  request  B.  gave 
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money  voluntarily  to  another  who  has  falsely  represented  hhn- 
self  as  an  ofBloer  having  a  warrant  for  such  party's  arrest  for 
berime,  this  does  not  constitute  either  larceny  or  robbery.* 
So  one  who  by  false  representations  induces  another  to  part 
^ith  the  possession  of  money  for  the  purpose  of  buying  medi- 
cine  for  him,  obtaining  the  money,  is  not  guilty  of  larceny  for 
^^i^ppropriating  the  money,  but  of  obtaining  money  by  false 
pretenses.*  But  in  some  jurisdictions  it  is  held  that  where  a 
Person  gets  possession  of  goods  by  false  pretenses,  intending 
to  convert  them  to  his  own  use,  which  he  afterwards  does,  it 
is  larceny;*  and  this  is  undoubtedly  true  unless  it  appear  that 
only  a  temporary  trust  or  possession  was  extended  to  the 
party.*  Under  the.  Texas  statute,  obtaining  money  by  false 
pretenses  constitutes  theft.* 

J»im money  therefor.  Held,  nolarceny.— Thome  v.  Turck,04N.  Y.  90;  46  Am. 
^p.  126.  Defendant,  after  being  told  by  the  owner  of  certain  eggs  that  he 
could  not  have  them  at  a  certain  price,  went  to  the  owner's  son,  who  had  pos- 
session of  them,  and  told  him  that  he  had  bought  them  of  his  father  at  the 
price  which  had  been  refused.  On  this  statement  the  son  let  him  have  them, 
And  he  paid  for  them.  Held,  that  this  was  not  theft,  but  swindling. — Frank 
^-  State,  (Tex.  App.)  17  S.  W,  Rep.  986.  It  appeared  that  the  accused  had 
hiduced  the  prosecutor  to  give  him  a  shiUing  for  a  purse,  into  ^hich  he 
had  dropped  three  coins,  by  first  showing  the  prosecutor  three  shillings, 
and  then  making  it  appear  as  if  he  had  dropped  them  into  the  purse;  and 
in  like  manner  had  induced  the  prosecutor  to  give  him  a  half-crown  for  the 
puise  into  which  he  had  made  it  appear  that  he  had  dropped  two  half- 
crowns.  Held,  that  he  had  been  g^ty,  if  at  aU,  of  obtaining  the  coins  by 
fitbe  pretenses,  and  oould  not  be  convicted  of  larceny. — ^Beg.  v.  Solomons, 
68  L.  T.  672. 

1  Perkins  v.  State;  65  Ind.  317;  WiUiams  v.  State,  49  Ind.  367. 

'  CoUins  V.  State,  15  Lea  68. 

<  State  V.  LudenthaU,  5  Rich.  287;  Anable  v.  Com.,  24  Gratt.  568;  Wat- 
son V.  State,  86  Miss.  593. 

*  Wilson  V.  State,  1  Port.  118.  The  clerk  in  a  store  referred  the  defend- 
ant to  the  owner,  who  refused  to  seU  him  certain  articles  except  upon  his 
father's  order,  which  was  not  obtained.  Subsequently,  telling  the  clerk  in 
the  absence  of  the  owner  that  he  had  made  it  all  right  with  the  latter,  he 
took  the  goods.  Held,  larceny. — Com  v.  Wilde,  5  Gray  88.  Where  the 
owner  of  goods  was  prevailed  upon  by  false  pretenses,  by  the  prisoner,  who 
had  en^ged  to  sell  them  on  commission,  to  send  them  to  R.  H.  &  Co.,  who 
did  not  mean  to  buy  the  goods,  and  had  never  agreed  to  do  so,  and  the 
prisoner  afterwards  took  the  goods  away  from  the  store  of  R.  H.  &  Co.,  and 
converted  them  to  his  own  use,  it  was  held  that  he  was  guilty  of  larceny.^ 
People  V.  Jackson,  8  Park.  590. 

•  Porter  v.  State,  28  Tex.  App.  295. 
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§  58.  Distinction  between  larceny  and  robbery • —  The  dis- 
tinction between  these  two  offenses  lies  in  the  presence  in  one 
of  them  and  the  absence  in  the  other  of  the  elements  of  force 
and  putting  in  fear.  Bobbeiy  cannot  be  committed  without 
the  existence  of  one  or  both  of  these  elements.  Thus,  it  is 
larceny,  not  robbery,  to  snatch  from  one  his  property  with- 
out  violence  or  putting  in  fear.*  In  Texas,  a  conviction  may 
be  had  for  theft  notwithstanding  the  evidence  shows  such  a 
^ '  putting  in  fear ' '  as  would  have  sufficed  to  sustain  a  prose- 
cution for  robbery.  ■  So  in  Indiana,  as  larceny  is  included  in 
robbery,  the  prosecution  may  elect  to  try  the  accused  of  the 
former,  though  by  so  doing  it  deprives  itself  of  the  right  to 
prosecute  for  the  latter.* 

>  State  V.  Sommers,  12  Mo.  App.  874;  BonsaU  y.  State,  85Ind.  460;  State  v. 
HenderBon,  66  N.  C.  627.  On  a  prosecution  for  the  robbery  of  H.,  it  was 
proved  that  H.  was  discovered  by  a  poUceman  lying  on  the  groondat  night 
in  an  unconscious  state  from  intoxication,  with  his  pockets  turned  inside 
out,  and  the  defendant  standing  astride  his  body,  taking  from  his  pockets 
property,  and  putting  it  in  his  own.  Held  not  robbery,  but  larceny. — Bren- 
non  V.  State,  25  Ind.  408.  On  a  trial  for  robbery,  it  appeared  that  while  A. 
was  traveling  in  a  wagon  on  the  highway  he  was  overtaken  about  nine 
o'clock  in  the  evening  by  B.,  who,  after  some  conversation,  requested  A. 
to  examine  a  bank  biU,  which  B.  said  he  had  found;  that  while  A.  was  look- 
ing at  the  bill  he  felt  B.'s  hand  in  his  pocket  on  his  pocket-book,  and  imme- 
diately seized  his  arm,  the  prisoner  at  the  same  time  snatching  the  bill; 
and  that  thereupon  a  scuffle  ensued,  in  which  A.  was  thrown  out  of  the 
wagon,  and  the  prisoner  escaped  with  the  pocket-book  and  bank  biU.  Held 
larceny,  and  not  robbery. — State  v.  John,  5  Jonesi  168|  Battle,  J.,  dissenting^ 

s  Skipworth  v.  State,  8  Tex.  App.  185. 

•  Hickey  v.  State,  28  Ind.  21. 
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JUKISDICnON. 

§  59.  General  principles. 

60.  Jurisdiction  as  dependent  on  value. 

61.  Federal  courts;  conflict;  Indian  country. 

62.  Stealing  in  one  state  and  carrying  into  another. 

63.  Stealing  in  one  county  and  carrying  into  another. 

64.  Committing  larceny  in  a  moying  train. 

65.  Affidavit;  complaint;  warrant,  etc. 

66.  Search  warrants. 

§  59.  General  principles. —  Larceny  is  a  felony  at  common 
law."    In  the  federal  courts,  and  also  in  Vermont,  this  offense 
cannot  be  prosecuted  by  information,  it  being  an  ^'  infamous 
crime"  within  the  meaning  of  the  constitutional  provisions.* 
In  Maine,  it  is  held  that  a  prisoner  is  guilty  of  theft  at  all 
times  while  he  retains  possession  of  the  stolen  goods,  and  may 
be  punished  under  the  revised  statutes  for  goods  still  retained 
by  him,  though  stolen  prior  thereto.'    In  Colorado,  where  the 
law  in  force  at  the  time  a  larceny  was  committed  was  repealed 
without  any  saving  clause,  a  subsequent  presentment,  trial, 
conviction  and  sentence,  was  held  to  be  without  authority  of 
law  and  void ;  and  the  fact  that  the  legislature  substituted  for 
the  repealed  section  substantially  a  similar  provision  was  held 
to  make  no  difiference.     The  repeal  being  eflfected  by  express 
and  positive  words,  the  only  question  is  the  effect  of  the  re- 
peal.*   A  theft  committed  in  connection  with  a  burglary  may 
be  treated  as  a  distinct  crime,  and  separate  prosecutions  may 
be  maintained  for  each  offense.  *    The  legislature  may  lawfully 
aathorize  cities  to  punish  known  thieves,  etc. ,  found  in  the 
municipality.* 

1  Sneed  v.  State,  6  Ark.  431;  41  Am.  Dec.  102.      . 

'  £z  parte,  McClusky,  40  Fed  Rep.  71;  State  v.  Magoon,  61  Yt.  46. 

*  State  y.  Somerville,  21  Me.  14;  88  Am.  Dec.  248. 

*  tiirschburg  v.  People,  6  Colo.  145. 
»  Smith  V.  State,  22  Tex.  App.  850. 

*  Morgan  v.  Nolte,  87  Ohio  St.  28;  41  Am.  Rep.  485. 
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§  60.  Jurisdiction  as  dependent  on  yalne. — In  Alabama 
a  justice  of  the  peace  has  jurisdiction  of  petit  larceny,  when 
the  value  of  the  stolen  property  does  not  exceed  $10 ;  and,  on 
conviction,  he  may  sentence  the  offender  to  hard  labor  for  the 
county,  for  a  term  not  exceeding  twelve  months.*  In  Cali- 
fornia, the  Supreme  Court  has  no  jurisdiction  of  cases  of  petit 
larceny,  or  such  other  misdemeanors  as  have  been  committed 
by  the  legislature  to  the  justice's  court.'  In  Maine,  by  Rev. 
Stat.,  ch.  131,  §  1,  the  Supreme  Judicial  Court  has  jurisdic- 
tion on  an  indictment  for  larceny,  where  the  property  stolen 
was  alleged  to  be  worth  but  $10.*  In  New  Hampshire,  where 
a  complaint  before  a  police  court  charges  the  larceny  of  goods 
of  sufficient  value  to  make  it  an  offense,  the  mdximwm  pun- 
ishment of  which  is  greater  than  a  police  court  has  power  to 
impose,  such  court  cannot  go  on  and  try  the  cause  and 
impose  a  penalty  within  its  jurisdiction.  The  allegation  of 
value  in  such  a  complaint  governs  the  question  of  jurisdiction, 
and  not  the  value  as  found  at  the  trial ;  and  the  defect  cannot 
be  remedied  by  amendment  in  an  appellate  court.*  In  New 
York,  a  statute  giving  to  a  Court  of  Special  Sessions  exclusive 
power  to  hear,  try  and  determine  all  cases  of  petit  larceny  not 
charged  as  a  second  offense,  arising  within  the  county,  is  con- 
stilutioual ;  and  the  court  having  exclusive  jurisdiction  of  the 
offense  is  bound  to  try  it,  and  has  no  right  to  take  bail.*  In 
South  Carolina,  the  larceny  of  a  cow,  although  below  the 
value  of  $20,  is  punishable  by  imprisonment  in  the  peniten- 
tiary, and  is  within  the  jurisdiction  of  the  Court  of  General 
Sessions.'  The  Court  of  General  Sessions  has  jurisdiction  in 
all  cases  of  petit  larceny,  as  the  constitution  does  not  confer 
exclusive  jurisdiction  in  such  cases  upon  trial  justices.^  In 
Texas,  the  jurisdiction  of  trials  for  theft  of  hogs  worth  less 

1  Exp.  Sam,  61  Ala.  84. 

«  Exp.WaUingford,  CO  CaL  103. 

*  State  Y.  MuUen,  72.  Me.  466. 

*  State  V.  Dolby,  49  N.  H.  488;  6  Am.  Rep.  588. 

*  People  V.  Rawson,  61  Barb.  619.  And  see  Matter  of  HaUenbeok,  65  How. 
Pr.  401;  People  v.  Cook,  45  Hun  34. 

*  State  V.  Corley,  13  8.  C.  1. 

'  State  V.  WiUiamB,  18  S.  C.  546,  overruling  18  8  C.  461. 
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than  S20,  and  for  certain  misdemeanors,  is  vested  exclusively 
in  the  county  courts,  whether  the  offense  was  committed 
before  or  after  Eev.  Code,  art.  748,  took  eflfect,  ameliorating 
the  penalty  for  such  hog-theft,  and  thus  reducing  the  oflfense 
from  a  felony  to  a  misdemeanor.' 

§  61.  Federal  courts;  conflict;  Indian  country • — Al- 
though larceny  is  committed  in  a  place  not  under  the  sole  and 
exclusive  jurisdiction  of  the  United  States,  yet  it  may  be  made 
the  subject  of  punishment  under  the  third  section  of  the  Act  of 
Congress  of  1825,  ch.  270.'  Under  Act  Cong.  Sept.  4,  1890, 
extending  the  criminal  jurisdiction  of  the  federal  courts  to  of- 
fenses committed  upon  any  vessel  registered  or  enrolled  under 
the  laws  of  the  United  States,  and  being  upon  a  voyage  upon 
the  waters  of  any  of  the  great  lakes  ' '  or  any  of  the  waters 
connecting  any  of  the  said  lakes,"  such  courts  have  no  juris- 
diction of  a  larceny  committed  upon  a  steam  barge  while  lying 
in  the  Menominee  river,  a  tributary  of  Lake  Michigan,  half  a 
mUe  from  its  mouth.  *  The  federal  court  has  no  jurisdiction  of 
an  indictment  for  larceny  committed  in  the  Arlington  national 
cemetery,  there  having  been  no  cession  of  the  cemetery  by  the 
state  of  Virginia  to  the  United  States.*  Where  a  clerk  or  ser- 
vant, who  is  authorized  to  take  from  the  post-office  all  letters 
arriving  by  mail  to  the  address  of  his  employer,  after  receiv- 
ing them,  embezzles  or  destroys  them,  the  offense  is  to  be 
looked  into  by  the  authorities  of  the  state,  and  not  of  the 
United  States.  *  One  indicted  under  a  state  law  for  larceny 
may  be  tried  therefor,  although  he  has  been  arrested  by  the 
United  States  marshal  for  robbing  the  mail,  and  is  in  the  cus- 
tody of  the  sheriff  in  the  county  jail  by  courtesy  of  the  state.* 
The  laws  of  the  Cherokee  nation  prescribe  a  punishment  for 
"every  person  who  shall  willfully  take  and  steal  ahorse." 
Under  the  United  States  laws  a  white  person  cannot  be  pun- 

1  Whitsett  V.  State,  9  Tex.  App.  198.    Compare  Blunt  v.  State,  Id.  231 

*  United  States  v.  Davia,  5  Mason,  856.  . 
'United  States  v.  Rogers,  46  Fed.  Rep.  1« 

*  United  States  ▼.  Penn,  4  Hughes  491. 

*  United  States  v.  DriscoU,  1  Low.  803. 

*  State  V.  Townsend,  1  DeL  Cr.  10. 
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ished  under  such  law,  but  is  punishable  only  by  federal  courts. 
The  Pen.  Code  of  Texas,  Arts.  798,  799,  prescribe  a  pun- 
ishment for  theft  and  bringing  the  stolen  goods  into  the  state, 
but  require  that  the  theft  must  also  have  been  a  theft  under 
the  laws  of  the  state  or  territory  from  which  the  goods  are 
brought.  In  construing  this  provision  the  court  held  that  one 
may  be  convicted  in  Texas,  though  he  were  a  white  person, 
and  took  the  property  from  the  Cherokee  nation.  * 

r 

§  62.   Stealing  ia  one  state  and  carrying  into  another. — 

In  some  of  the  states  the  law  is  that  one  who  steals  property 
in  one  state  and  takes  it  to  another,  may  be  prosecuted  in  the 
latter  state  the  same  as  though  the  original  taking  had  been  com- 
mitted there;*  and  statutes  so  providing  have  been  held  to  be 
constitutional.'  In  others,  this  rule  has  not  been  adopted,  and 
it  does  not  obtain  at  common  law,  which  limited  the  rule  to 
different  counties  in  England,  and  did  not  extend  it  to  foreign 
countries.*  In  these  latter  states,  all  that  can  be  done  is  to 
hold  the  thief  for  extradition.  *  The  theory  of  the  rule  seems 
to  be  that  the  continued  possession  of  the  stolen  property  in  a 
state  other  than  that  in  which  it  was  stolen,  is  a  fresh  offense, 
every  act  of  the  thief  in  the  removal  of  the  property  and  keep- 
ing it  from  the  possession  of  the  owner  being  in  contemplation 

»  Clark  V.  State,  27  Tex.  App.  405. 

•  Murray  v.  State,  18  Ala.  727;  People  v.  Staples.  (Cal.)  27  Pac.  Rep.  523; 
State  V.  CummingB,  33  Conn.  260;  89  Am.  Dec.  208;  Com.  v.  CuUins,  1  Mass, 
116;  Com.  v  Holder,  9  Gray,  7;  State  t.  Ellis,  3  Conn.  185;  Hamilton  v. 
State,  11  Ohio,  435;  State  v.  Seay,  3  Stew.  128;  Hemmaker  v.  State, 
12  Mo.  453;  People  v.  Burke,  11  Wend.  129;  State  v.  Johnson,  2  Oregon 
115;  Commonwealth  v.  White,  123  Mass.  430.  (But  see  Com.  v.  Uprich- 
ard,  3  Gray  484);  Watson  v.  State,  36  Miss.  593;  State  v.  Mathews,  3 
Pickle  689;  Lovelace  v.  State,  12  Lea  721;  Henry  v.  State,  7  Coldw. 
331 

•  People  V.  WiUiams,  24  Mich.  156;  9  Am.  Rep.  119;  State  v.  Seay,  3 
Stew.  123;  20  Am.  Dec.  66;  Hemmaker  v.  State,  12  Mo.  453;  51  Am.  Dec. 
172. 

•  State  V.  Brown,  1  Hayw.  106;  1  Am.  Dec  548;  Lee  v.  State,  64  Ga  203; 
37  Am  Rep.  67;  State  v.  Reonnals,  14  La.  An.  278;  State  v.  Blanch.  2  Vroom 
82;  People  v.  Loughridge,  1  Neb.  11;  Stanley  v.  State,  24  Ohio  St  166;  15 
Am.  Rep  604;  State  v.  Newman,  9  Nev.  48;  Stanley  v.  State,  24  Ohio  St. 
166     Contra,  State  v.  Ellis,  3  Conn.  214;  8  Am.  Dec.  175. 

•  Beal  Y.  State,  15  Ind.  378. 
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of  law  an  offense.*  Consequently  the  act  of  taking  the  goods 
into  the  latter  state  is  a  new  larceny  for  which  the  thief  may 
he  punished  there,  while  he  cannot  be  there  indicted  for  the 
act  committed  in  the  former  state.* 

In     Arkansas,  the   statute  (Gantt^s  Dig.,   §  1659,)  which 
aathorizes  the  prosecution  of  a  thief  in  any  county  where  he 
inay  l>e  found  with  property  stolen  in  another  state,  is  not  ab- 
rogated by  the  provision  of  the  constitution  of  1874,  which 
secures  to  parties  a  trial  in  the  county  in  which  the  crime  was 
cotnuiitted ;  but  it  must  appear  that  the  stolen  property  was 
^^ught  by  him  into  the  state,  with  a  continuous  felonious  in- 
^'^t.  •     In  Indiana,  proof  that  one  in  Ohio  got  possession  of 
naoney  as  bailee  with  the  owner's  consent,  with  felonious  in- 
tent to  convert  the  same  to  his  own  use  in  Indiana,  and,  pur- 
suant to  such  intention,  did  there  take  the  money,  will  war- 
^t  his  commitment  there  to  await  the  action  of  the  grand 
J^y  against  him  for  larceny,  and  a  refusal  of  an  application 
^  haheds  corpus  against  the  officer  holding  him  thereunder.* 
^  -Miichigan,  upon  the  question  whether  a  person  committing 
tu^tt  in  another  state  or  country  and  carrying  the  stolen  prop- 
erty into  Michigan  would  be  guilty  of  larceny  in  Michigan  at 
common  law,  the  court  were  equally  divided.*     In  that  state 
money  is  '^property"  within  the  meaning  of  Comp.   Laws,  § 
579,  which  enacts  that  "if  any  person  shall  feloniously  steal  the 
property  of  another  in  any  other  state  or  country,  and  shall 
bring  the  same  into  this  state,"  he  shall  be  guilty  of  larceny.' 
In  Nevada,  if  a  person  commits  larceny  in  one  country  or  state, 
and  carries  the  goods  stolen  into  another  country  or  state,  and 
there  makes  any  removal  or  asportation  of  them,   having  in 
his  mind  the  intent  to  steal,  he  may  be  properly  indicted  for 
larceny  of  them  in  the  latter  locality.  ^     In  Tennessee,  a  per- 

» State  V.  Bennett,  14  Iowa,  479;  State  v.  Underwood,  49  Me.  181;  77  Am. 
Dec.  254;  State  v.  Seay,  8  Stew.  123;  20  Am.  Dec.  66;  State  v.  HUl,  19 
So.  Car.  485;  State  v.  Mathews,  3  Pickle  689. 

>  Worthington  v.  State,  58  Md.  408;  42  Am.  Rep.  888. 

*  State  ▼.  Johnson,  38  Ark.  568. 
«  Kiser  t.  Woods,  60  Ind.  588. 

*  Morrisey  v.  People,  11  Mich.  827. 

*  People  ▼.  WiUiams,  24  Mich.  166. 

'*  State  T.  Newman,  8  Nev.  48;  16  Am.  Bep.  8. 


70  LABOKKY  AJXD  KINDRED   OFFENSES.  [  §  63. 

son  may  be  convicted  under  the  act  of  1875,  ch.  31,  for  bring- 
ing stolen  property  into  the  state,  bat  the  judgment  of  infamy 
cannot  be  prescribed  as  a  part  of  the  punishment/  In  Texas^ 
under  Pen.  Code,  art.  798,  making  persons  who  have  com- 
mitted theft  in  another  state,  under  the  law  of  that  state,  and 
have  brought  the  property  into  Texas,  guilty  of  theft  in  Texas, 
one  who  aids  the  thief  after  the  property  is  brought  into  Texas 
is  guilty  as  an  accessory.* 

§  63.  Stealing  in  one  eonntj  and  carrying  into  another. 

— The  general  rule  is  that  inasmuch  as  larceny  does  not  change 
the  ownership  or  lawful  possession  of  the  stolen  property,  if 
the  thief  carry  it  into  another  county,  or  have  it  so  carried, 
and  there  exercise  dominion  over  it,  this  constitutes  larceny  in 
such  county,  and  the  thief  may  be  indicted  and  convicted 
therein;'  and  the  rule  is  the  same  notwithstanding  the  goods 
have  been  altered  in  their  character  before  being  carried  from 
one  county  into  another.*  Ordinarily,  the  local  jurisdiction  of 
all  offenses  is  in  the  county  where  the  offense  is  committed. 
Larceny  is  made  an  exception,  and  the  offender  may  be  tried 
in  any  county  to  which  he  carries  the  stolen  property,  or 
where  it  may  be  found,  as  well  as  in  the  county  in  which  the 
property  was  first  taken.  This  rule  has  no  application,  how- 
ever, to  any  crime  other  than  larceny.  The  offense  of  receiv- 
ing stolen  property,  or  aiding  in  its  concealment,  knowing  it 
to  have  been  stolen,  must  be  tried  in  the  county  where  the 
offense  was  committed.*  Each  asportation  of  stolen  property 
from  one  county  into  another  is  a  fresh  theft;'  and  where  the 
original  taking  is  felonious,  every  act  of  possession  continued 
under  it  by  the  thief,  is  a  felonious  taking  wherever  the  thief 
may  be.^    In  such  cases  a  prosecution  may  be  maintained  in 

>  Foster  v.  State,  9  Bazt.  858. 

*  West  ▼.  State  27  Tex.  App.  472;  WUliams  t.  State,  27  Tex.  App.  4M. 

*  Whizenant  ▼.  State,  71  Ala.  388;  State  v.  Margerum,  9  Baxter  362; 
Connell  v.  State,  2  Tex.  App.  422. 

*  State  Y.  Somervnie,  21  Me.  14. 

*  CampbeU  v.  People,  109  m.  565. 

*  State  y.  Smith,  66  Mo.  61. 

*  Stinson  t.  People,  48  HI.  897;  Aaron  v.  State,  89  Ala.  684;  Henxy  y. 
State,  7  Coldw.  881. 
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either  county.  *  The  rule  extends  to  the  stealing  of  bank-notes 
in  one  county,  and  carrying  them  into  another.*  And  a  per- 
son who  aids  and  abets  in  a  larceny  in  one  county,  and  after- 
wards is  concerned  in  the  possession  and  disposal  of  the  stolen 
property  in  another  county,  though  the  goods  were  removed 
to  this  latter  county  without  his  agency  or  consent,  may  be 
convicted  of  larceny  in  the  latter  county.  •  But  on  an  indict- 
ment for  larceny  of  cattle,  proof  that  the  accused  stole  them 
in  0.  county,  and  was  there  seen  near  the  line  of  0.  county, 
driving  them  towards  the  town  in  0.  county  where  he  resided, 
but  that  on  entering  the  town  they  were  not  with  him,  will  not 
warrant  a  conviction  in  0.  county.*  To  authorize  a  convic- 
tion for  larceny  in  a  county  other  than  that  in  which  the 
offense  was  committed,  the  thief  must  have  had  control,  actual 
or  constructive,  of  the  stolen  property  in  such  county.* 

>  State  ▼.  McCoy,  43  La.  Aim.  228;  State  ▼.  Douglas,  17  Me.  244;  85  Am. 
Dec.  248.  In  re  McFarland,  59  Hun  804;  State  v.  Thurston,  2  McMuU.  882; 
Both  V.  State,  10  Tex.  App.  27;  Dixon  v.  State,  15  Tex.  App.  480;  Clark  v.. 
State,  28  Tex.  App.  612. 

*  Com.  T.  Rand,  7  Met.  475;  41  Am.  Dec.  465. 
'  Com.  T.  Dewitt,  10  Mass.  154. 

^  Moore  v.  State,  55  Miss.  482. 

*  Lucas  Y.  State,  62  Ala.  26.  Jn  Alabama,  if  goods  are  stolen  from  a 
dwelling-house  in  one  county  and  carried  into  another,  the  only  prosecu- 
tion thai  can  be  instituted  in  the  latter  is  for  the  simple  larceny,  ^though 
compound  larceny  might  be  charged  in  the  first  county.— Smith  v.  State, 
55  Ala.  59.  The  Kentucky  statute  (Crim.  Code  Ky.  §  24,)  provides:  ''If 
the  jurisdiction  of  an  offense  be  in  two  or  more  counties,  the  defendant 
shall  be  tried  in  the  county  in  which  he  is  first  arrested."  Hdd,  that  where 
defendant  stole  a  horse  in  the  county  of  M.,  and  sold  it  in  the  county  of  B.,. 
where  he  was  arrested  at  the  instance  of  the  authorities  in  M.,  the  latter 
oounly  thereby  obtained  jurisdiction  —Massie  ▼.  Com.,  14  S  W.  Bep  419. 
Li  New  York  it  has  been  held  that  where  property  stolen  in  one  county  is 
taken  into  another,  and  through  different  towns  of  the  latter  county  into  a 
city  therein,  a  local  court  of  the  city  has  jurisdiction  to  try  the  offense  — 
People  V.  Smith,  4  Parker  255.  Tex.  Code,  art.  209,  giving  either  county 
jurisdiction  of  an  offense  committed  within  400  yards  of  the  boundary,  is,, 
as  to  theft,  controUed  by  art.  216,  aUowing  prosecution  in  any  county 
tiirough  or  into  which  the  property  is  taken.— Cameron  v.  State,  9  Tex. 
App.  882.  Pen.  Code  Tex.,  art.  79,  defines  an  accomplice  as  one  who  is  not 
present  at  the  commission  of  an  offense,  but  who,  before  the  act  is  done» 
advises,  conmiands  or  encourages  another  to  conmiit  the  offense.  Code 
Grim.  Proc.  art.  216,  provides  that  when  property  is  stolen  in  one  county, 
and  afterwards  carried  by  the  offender  into  another,  he  may  be  prosecuted 
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§  64.  Committing  lareeny  in  a  moving  train, — Where 
one  enters  a  moving  car  in  one  county,  with  intent  to  commit 
a  larceny  in  such  car,  and  with  the  same  intent  continues  in 
the  car  until  it  passes  into  another  county,  and  there  commits 
the  intended  larceny,  there  is  in  law  a  fresh  entry  in  the  lat- 
ter county,  and  the  offense  is  indictable  therein  under  the 
statute. '  In  People  v.  Staples,  which  was  a  prosecution  for 
stealing  property  in  Arizona  and  bringing  the  same  into  the 
county  of  Los  Angeles,  California,  where  the  larceny  was 
committed  at  or  near  the  line  between  Arizona  and  California, 
on  a  moving  train,  it  was  held  proper  to  admit  evidence  that 
it  was  committed  inmiediately  after  crossing  the  line  into  Cal- 
ifornia, as  the  variance  was  not  material,  as  taking  the  stolen 
property  into  Los  Angeles  county  was  a  part  of  the  offense, 
and  it  was  immaterial  whether  it  was  stolen  before  or  imme- 
diately after  coming  into  the  State.' 

§  65.   Affidavit;    complaint^  warranty  etc. — An  affidavit 

which  charges  that  chattels  of  affiant  have  been  stolen  from 
him,  and  are  ^^in  possession  of"  an  unknown  man  described, 
is  insufficient  to  authorize  a  warrant  of  arrest  for  larceny  be- 
cause it  does  not  charge  any  offense.*  So  an  allegation  that 
certain  goods  have  been  stolen,  and  that  the  complainant 
'^ has  probable  cause  to  suspect  and  does  suspect  that"  B. 
stole  them,  is  insufficient  to  justify  a  magistrate  in  issuing  a 

in  the  county  whero  it  was  taken,  or  in  any  county  throagh  or  into  which 
he  may  have  carried  it.  Held,  that  under  these  statutes  one  cannot  be 
held  liable  to  the  charge  of  being  an  accomplice  in  the  county  where  the 
stolen  property  was  carried,  unless  it  be  proved  that  he  "advised,  aided, 
and  encouraged"  the  principal  in  that  coimty.  Hurt,  J.,  dissenting. — 
West  V.  State,  28  Tex.  App  1. 

*  Powell  V.  State,  52  Wis.  217.  A.,  while  traveling  on  the  cars  from 
Detroit  to  Chicago,  became  acquainted  with  B  ,  C.  and  D.  While  the  train 
was  in  the  State  of  Indiana,  B.  made  a  bet  with  A. ;  whereuix>n  A.  depos- 
ited the  amount  of  his  bet  in  money  with  C,  and  B.  deposited  an  express 
package,  which  afterwards  proved  to  be  nothing  but  waste  paper,  though 
marked  on  the  back  $380.  A  demanded  his  money  from  C,  which 
he  refused  to  return.  B.,  C.  and  D.,  being  tried  and  convicted  of  lar- 
ceny in  Chicago,  the  judgment  was  affirmed.— Stinson  v.  People,  48  BL 

897. 
«  People  V.  Staples,  27  Pac.  Rep.  628. 

*  Housh  V.  People,  75  HI.  487. 
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warrant. '  The  warrant  must  state  the  value  of  the  stolen 
property,  that  it  may  appear  whether  the  lower  or  the  higher 
court  has  jurisdiction.*  A  justice's  warrant  which  describes 
the  offense  with  sufficient  precision  to  apprise  the  accused  of 
the  charge,  is  good,  though  defective  in  form,  and  will  pro- 
tect the  officer  who  executes  it.  But  in  cases  determinable 
before  a  justice,  the  warrant  is  the  "indictment,"  and  must 
set  out  the  facts  constituting  the  offense  with  certainty.*  A 
recognizance  to  answer  an  indictment  for  larceny,  without  de- 
scribing what  larceny,  is  sufficiently  descriptive  of  offense; 
the  naming  of  an  offense  which  belongs  to  a  class  which  has  a 
definite  and  well  understood  general  name  by  such  general 
name  is  sanctioned  by  long  and  uniform  usage.  * 

§66.  Search  warrants. — A  statute  authorizing  a  search 
warrant  is  not  ^ '  unreasonable, "  so  as  to  be  unconstitutional, 
when  it  is  authorized  for  a  thing  obnoxious  to  the  law,  and  of 
a  person  and  place  particularly  described,  and  is  issued  on  oath 
of  probable  cause.  *  A  warrant  to  search  for  stolen  goods,  and 
arrest  the  person  suspected,  should  only  issue  on  an  oath  by 
the  appUcant,  showing  his  goods  to  have  been  stolen,  and  that 
he  strongly  suspects  that  they  are  concealed  in  a  specific  place, 
and  stolen  by  a  person  distinctly  pointed  out ;  and  the  war- 
rant should  specifically  describe  the  goods,  place  and  person, 
and  direct  the  officer  to  search  such  place  and  arrest  such  per- 
son only.  *  The  affidavit  and  warrant  of  search  are  insufficient 
if  they  specify  no  criminal  charge,  nor  describe  the  person, 
the  property,  and  the  place  to  be  searched.  ^  But  it  is  not  a 
prerequisite  to  the  issuance  of  the  warrant  that  any  steps 
should  be  taken  to  inaugurate  a  prosecution  against  the  party 
goilty  of  the  theft ;  all  that  is  required  is  an  affidavit  before  a 
proper  officer  showing  that  the  goods  have  been  stolen,  and 

'  Kodgett  V.  Race,  18  Him  182. 

*  People  T.  Belcher,  58  Mich.  825. 
estate  ▼.  Jones,  88  N.  C.  671. 

*  People  ▼.  Dennis,  4  Mich.  609;  69  Am  Dec.  888. 

*  Santo  ▼.  State,  2  Iowa  165;  68  Am.  Dec.  487. 

•Qrumon  t.  Raymond,  1  Conn.  40;  6  Am   Dec.  200;  Comfort  ▼.  Folton, 
88  Barb.  56. 
^  Thraah  ▼.  Bennett,  67  Ala.  156. 
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tbat  the  applicant  has  sufficient  grounds  to  believe  that  they 
are  concealed  in  a  place  which  he  desires  searched. '  If  the 
preliminary  requisites  to  obtaining  a  search  warrant  be  omitted, 
or  if  the  warrant  be  general,  the  proceeding  is  coram  rum 
judice^  and  the  magistrate  who  issues  the  warrant,  and  the 
officer  who  executes  it,  are  liable  in  trespass  to  the  party  in- 
jured.* A  search  for  and  seizure  of  property  not  made  in  the 
cases  and  according  to  the  exact  mode  prescribed  by  sta^tute 
is  unlawful.  As  the  direction  of  a  warrant  is  a  material  part 
of  it,  where  the  statute  contemplates  that  a  search  warrant  shall 
only  be  executed  by  the  sheriflf  of  the  county,  or  a  con- 
stable or  marshal  of  the  town  or  city,  and  it  is  directed 
to  '  *  any  constable  of  the  county, ' '  it  is  void.  *  In  a  statute 
providing  for  the  issuance  of  a  search  warrant  "  to  any  sheriflf, 
city  marshal  or  deputy,"  the  term  "  deputy  "  relates  to  both 
the  marshal  and  sheriflf  preceding  it,  and  the  warrant  may  be 
issued  to  a  deputy  sheriflf.  *  A  search  warrant  under  the  hand 
and  seal  of  a  justice,  reciting  information  on  oath  that  certain  de- 
scribed goods  had  been  stolen  by  specified  parties  and  were  con- 
cealed in  a  certain  house,  and  commanding  the  officer  to  whom 
it  was  directed  to  enter  that  house  in  the  daytime,  search  for 
the  stolen  articles  and  bring  them,  with  the  owner  of  the  house, 
or  the  person  who  had  them  in  custody,  before  the  justice,  is 
a  vahd  warrant,  without  stating  the  name  of  the  owner  of  the 
goods.  •  But  a  search  warrant,  issued  by  a  justice  of  the  peace, 
commanding  search  to  be  made  for  certain  property  of  such 
justice,  alleged  to  have  been  stolen,  is  void ;  and,  where  the 
fact  that  the  property  to  be  searched  for  is  the  property  of  the 
justice  appears  upon  the  face  of  the  warrant,  the  warrant  fur- 
nishes no  protection  to  the  constable  who  executes  it.*  A 
steamboat  or  vessel  moored  at  a  wharf  is  a  '*  place  "  liable  to 
be  searched,  within  the  meaning  of  a  statute  that  provides 
that  ''  any  store,  shop,  warehouse,  or  other  building  or  place 


,  >  Chipman  v.  Bates,  15  Vt.  61;  40  Am.  Dec.  068. 

I  •  Grumon  v.  Raymond,  1  Conn.  40. 


*  People  V.  Holcomb,  8  Parker  656, 

«  State  y.  McNally,  84  Me.  210;  56  Am.  Dec.  660. 

*  Bell  V.  Clapp,  10  Johns.  268;  6  Am.  Dea  889. 

*  Jordan  v.  Henry,  22  Minn.  245. 


§66*  LASOENY.  75 

in  said  city  or  town"  may  be  searched.'  An  act  authorizing  a 
search  warrant  is  not  unconstitutional  on  the  ground  that  it 
does  not  require  a  particular  description  of  the  place  to  be 
searched  or  property  to  be  seized,  when  it  requires  the  place,  per* 
son  and  property  to  be  described  *'  as  particularly  as  may  be."" 
A  search  warrant,  to  be  valid,  must  particularly  describe  the 
goods  to  be  searched  for  and  the  places  to  be  searched.*  A 
search  warrant,  issued  under  the  provisions  of  the  Kentucky 
constitution,  which  provides  * '  that  no  warrant  to  search  any 
place  or  to  seize  any  pe^on  or  things,  shall  issue  without  de- 
scribing them  as  nearly  as  may  be,"  must  describe  the  place 
to  be  searched,  the  person  against  whom  the  warrant  issues, 
and  the  property  sought,  with  such  certainty  as  to  be  able  to 
identify  the  same.*  The  warrant  must  contain  as  specific  a 
description  of  the  place  to  be  searched  as  would  be  required  in 
a  deed  of  land.  The  complaint  and  warrant  must  be  con- 
straed  together ;  and  if  the  descriptive  words  are  sufficient  to 
designate  the  place  to  be  searched  independent  of  the  repug- 
nant words,  the  latter  will  be  rejected.*  For  cases  illustrative 
of  the  requirements  of  the  warrant  as  respects  the  description 
of  the  place  to  be  searched,  see  note.*  The  warrant  is  properly 
made  returnable  to  the  court  that  issues  it  ;^  and  no  return  is 
required  if  .the  goods  are  not  found.*  Sei'vice  of  the  warrant 
on  Sunday  is  not  illegal,  it  being  criminal  not  civil  process;* 
and  the  warrant  may  be  amended  at  any  time  before  final 
judgment  by  inserting  therein  a  direction  to  a  constable  to 
serve  it."  The  officer  may  break  open  the  door  of  the  house, 
if  it  is  shut,  and  if,  upon  demand,  it  is  refused  to  be  opened ; " 
bat  where  parties,  under  the  color  of  a  search  warrant,   com- 

*  State  y.  McNaUy,  84  Me.  210. 

'  Santo  y.  State,  2  Iowa  165;  08  Am.  Dec.  487. 
*Sandfoid  ▼.  Nichols,  18  Mass.  286;  7  Am.  Dec.  161. 
^Beedy.  Rice,  2rj.  J.  MarshaU  44;  19  Am.  Dec.  122. 
^  State  y.  Bartlett,  47  Me.  888. 

*  Com.  y.  Intoxlcatmg  LiqaoiB,  140  Mass.  287;  State  y.  Robinson,  40  Me. 
286;  People  y.  Holoomb,  8  Parker  656. 

*  Wright  y.  Diessel,  140  Mass.  147. 
■  Chipman  y.  Bates,  16  Vt  61. 

*  Wright  y.  DxQsael,  140  Mass.  147. 
^  State  y.  HaU,  78  Me.  87^ 
"Belly.  Clapp,  10  Johns.  268* 
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manding  the  officer  to  diligently  search  a  certain  house  for 
stolen  goods,  force  their  way  into  an  adjoining  dwelling  house 
and  search  it,  they  will  be  jointly  liable  in  damages  for  the 
injury  done  to  the  property  and  feelings  of  the  occupant.  *  A 
search  warrant  is  a  sufficient  justification,  though  the  stolen 
goods  are  not  found,  even  to  the  party  at  whose  instance  the 
writ  issued,  for  an  entry  upon  the  suspected  place,  where  the 
doors  are  found  open  and  the  entry  is  peaceable ;  whether  it 
would  be  a  justification  where  the  doors  are  found  closed  and 
are  broken  down,  not  decided.' 


CHAPTER  X. 


FORMAL  PARTS  OF  THE  INDICTMENT. 


§  67.  Commencement;  caption;  venue. 

08.  Naming  the  owner  of  the  stolen  proper^. 

09.  Conclusion. 

§67.  Commencement;  caption;  venue. —  Ordinarily,  the 
veni^  may  be  laid  in  any  county  in  which  the  thief  was  pos- 
sessed of  the  stolen  goods;*  and  it  is  not  necessary  to  state  in 
the  indictmeAt  facts  showing  the  commission  of  the  larceny 
in  another  county.*     An  indictment  for  bringing  stolen  prop- 

*  Larthet  v.  Forgay,  2  La.  An  524;  46  Am.  Dec.  554. 

«  Chipman  v.  Bates,  15  Vt.  51. 

»  State  V.  Lillard,  59  Iowa  479. 

^  People  ▼.  Mellon,  40  Cal.  648  In  Nevada,  the  indictment  in  such  case 
must  charge  that  the  offense  was  committed  in  the  forum  county,  or  state 
that  the  bringing  of  the  property  into  that  county  was  felonious. — State  v. 
Brown,  8  Nev,  208.  In  Mississippi,  an  indictment  in  the  forum  county 
should  charge  the  larceny  to  have  been  committed  in  that  county;  other- 
wise it  wiU  be  quashed  for  want  of  jurisdiction,  the  possession  by  the  thief 
of  the  stolen  goods  being  a  larceny  in  every  county  into  whioh  he  carries 
them. — Johnson  v.  State,  47  Miss.  671. 
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erty  from  another  state  must  allege  that  the  possession  of  the 
property  in  the  state  to  which  it  was  taken  was  felonious.  ^ 

§68.  Naming  the  owner  of  the  stolen  property. — In 

Mississippi,  it  is  necessary  to  set  forth  in  an  indictment  for 
larceny,  the  entire  christian  as  well  as  the  surname  of  the 
owner  of  the  goods  alleged  to  have  been  stolen,  if  known.* 
If  an  indictment  fails  to  state  the  first  name  of  the  owner,  the 
reason  for  the  omission  should  appear ;  *  or  the  indictment  will 
be  bad  on  demurrer.*  In  some  jurisdictions,  however,  such  an 
omission  is  not  fatal;*  and  the  objection  comes  too  late  when 
not  made  until  after  the  trial  and  verdict,  when  a  motion  in 
arrest  of  judgment  is  filed.*  It  has  been  held  that  the  initials 
of  the  christian  name  of  the  owner  of  property  stolen,  in  an 
indictment  for  larceny,  are  sufficient;^  especially  where  it  is 
shown  that  his  name  was  ordinarily  so  written,  and  that  he 
was  as  weU  known  when  so  designated  as  when  his  christian 
name  was  given  in  fuU.*  So,  also,  an  indictment  is  not  defect- 
ive in  describing  the  party  from  whom  the  property  was  stolen 
by  a  name  under  which  he  was  always  known  in  his  business, 
although  he  had  another  name.*     Therefore,  to  describe  the 

'State  v.  Le^,  3  Stew.  123.  A  commencement  as  follows:  "The 
grand  jury  of  the  county  of  Decatur,  in  the  name,  and  by  the  authority  of 
the  state  of  Iowa,  accuse  the  defendant,  D.  P.  liUard,  of  the  crime  of  lar- 
ceny, committed  as  follows:  The  said  defendant,  D.  P.  lillard,  on  the 
ninth  day  of  September,  1879,  in  the  county  aforesaid,  one  mare,"  etc.  Held, 
good  as  against  the  objection  that  it  did  not  charge  that  any  crime  was 
oommitted  in  the  state  of  Iowa  — State  v.  Lillard,  69  Iowa  479.  An  indict- 
ment, after  the  words  *' state  of  Texas,  county  of  Fayette,"  and  the 
usual  commencement,  alleged  that  '*  James  Cain,  late  of  Travis  county, 
aforesaid,  with  force  and  arms,  in  the  county  aforesaid,  on,  etc.,  did 
then  and  there  feloniously  steal,  take,  and  carry  away,"  etc.  Held,  bad 
for  repugnancy  and  uncertainty  in  stating  the  venue. — Cain  t.  State,  18 
Tex.  391. 

*  nnger  v.  State,  42  Miss  642.  So,  also,  in  North  Carolina,  State  v.  Gk>det, 
7Ired  210. 

» Brewer  v.  State,  18  Tex.  App.  456. 

*  Momingstar  v.  State,  52  Ala.  405. 

*  People  T.  Goggins,  80  Cal.  229;  People  v.  Pline,  61  Mich.  247. 

*  State  V.  Rook,  42  Kan.  419. 
^  State  T.  Black,  81  Tex.  560. 

*  Lyon  v.  State,  61  Ala.  224. 

*  People  V.  Leong  Quong,  60  Cal.  107.    In  the  case  last  cited  the  appel- 
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person  whose  property  is  affected  by  the  crime  as  W.  R. ,  "  the 
second  of  that  name, ' '  is  sufficient,  when  the  individual  referred 
to  is  generally  known  as  W.  E. ,  Jr. ;  and  proof  that  he  is 
so  known  forms  no  variance.*  An  offense  may  be  charged  in 
different  ways  to  prevent  defect  by  variance  or  failure  of 
proof.  And  an  indictment  consisting  of  several  counts,  is  not 
bad  because  in  each  count  a  different  person  is  named  as  the 
owner  of  the  property.*  A  total  failure  to  state  his  name  is 
fatally  defective;'  and  in  New  Hampshire,  the  indictment  in 
this  respect  cannot  be  amended.* 

§69.  Gonclnslori. — In  many  of  the  states  all  indictments 
for  offenses  punishable  at  common  law  must  conclude  ''against 
the  peace  and  dignity  of  the  state;"  in  the  federal  courts  the 
word  ''state"  being  replaced  by  "United  States."  But 
where  an  offense  is  created  by  statute,  or  the  statute  provides 
that  a  common  law  offense,  committed  under  certain  circum- 
stances not  necessarily  embraced  in  the  original  offense,  shall 
be  punished  differently,  or  where  the  statute  changes  the  com- 
mon law  offense  from  a  lower  to  a  higher  grade,  the  indict- 
ment must  conclude  "  contrary  to  the  form  of  the  statute." 
But  it  is  otherwise  where  the  statute  is  only  declaratory  of  an 
offense  at  common  law,  without  changing  the  punishment ;  or 
where  it  mitigates  the  severity  of  the  punishment.'  There- 
fore, as  the  stealing  of  a  promissory  note  is  not  an  offense 
at  common  law,  an  indictment  for  the  larceny  of  it  must  con- 

lantB  were  convicted  of  grand  larceny,  for  stealing  a  horse  and  wagon,  the 
aUeged  property  of  one  Sang  Hop.  On  the  trial  of  the  case  the  owner  of 
the  property  stolen  testified  that  he  had  two  names — a  business  name  and 
a  personal  name.  His  personal  name  was  Yup  Chin  and  his  business  name 
Sang  Hop;  and  that  in  all  his  business  transactions  and  dealings,  for  years, 
he  had  been  known  by  his  business  name  only. 

>  Ck>m.  y  Parmenter,  101  Mass  211.  Where  the  property  stolen  was 
aUeged  to  belong  to  Richard  G. ,  and  it  was  afterwards  described  as  the 
property  of  of  Robert  G.,  it  was  held  a  mere  clerical  error,  and  not  ground 
for  objection.— Greeson  v.  State,  5  How.  (Miss.)  83. 

«  Cooper  V.  State,  79  Ind.  206. 

*  Stone  y  State,  12  Tex.  App.  198.  But  see  Price  v.  State,  41  Tex.  315; 
State  V.  Schatz,  71  Mo.  502. 

*  State  ▼  Lyon,  47  N.  H  416.  Contra,  see  State  v.  Christian,  80  La.  An. 
Part  I  867;  Peebles  v.  State,  55  Miss.  484. 

»  Rap.  Crim.  Proc.  §  84. 
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elude  "  contrary  to  the  form  of  the  statute."*  An  informa- 
tion for  larceny  ending  with  these  words :  '*  contrary  to  the 
form  of  the  statute  in  such  *  cash '  made  and  provided, ' '  is 
not  fatally  defective." 


OHAPTEE  XI. 

CHARGING  THE  OFFENSE,  GENERALLY. 

§  TO.  Charging  the  taking. 

71.  Charging  tiie  asportation. 

72.  Negativing  owner's  consent. 

73.  Charging  the  offense  in  different  ways.  ' 

74.  Following  the  language  of  the  statute. 

§  70.  Charging  the  taking. — The  indictment  must  show 
that  the  money  or  other  valuable  thing  was  actually  obtained 
and  taken  by  the  defendant.  It  is  not  sufficient  that  the  fact 
appears  outside  of  the  record.  *  The  word  * '  steal ' '  is  not  nec- 
essary, however ;  *  the  words  *  *  feloniously  took  and  carried 
away  "  being  used,  and  the  indictment  being  otherwise  suffi- 
cient. *  And  it  need  not  expressly  state  that  the  conversion  of 
the  property  taken  was  without  authority  of  law,  where  it 
charges  that  the  accused  ^^did  feloniously  steal,  take,  and 
lead  away ' '  such  property ;  the  fact  that  the  taking  was  con- 
trary to  law  being  clearly  indicated.*  Grammatical  errors, 
such  as  repeating  '^did"  in  the  charging  part,  and  placing 
the  object  after  the  auxiliary  verb,  will  not  vitiate  the  indict- 

I  People  y.  Cook,  2  Parker  12. 

>  State  V.  Given,  82  La.  An.  782. 

>  Huntzinger  v.  Com.,  97  Pa.  St.  886. 

«  Damewood  v.  State,  1  How.  (Miss.)  262;  Engleman  ▼.  State,  2  Carter, 
91. 

•  State  ▼.  Lee  Yan  Yan,  10  Or.  865. 

•  State  V.  Jones,  7  Nev.  408. 
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ment;*  and  the  employment  of  the  word  "  stal "  for  steal,  is 
not  cause  to  arrest  the  judgment.'  The  form  for  an  indict- 
ment for  theft  prescribed  by  the  Texas  act  of  1881,  knovni  as 
the  ^^  Common  Sense  Indictment  Bill,''  charges  no  facts,  acts 
or  omissions  constituting  the  offense  of  theft,  and  is  conse- 
quently repugnant  to  the  constitution  of  the  state.* 

§  71.  Charging  the  asportation. — An  indictment  for  steal- 
ing a  cow  is  sufficient  which  charges  that  the  defendant  ' '  did 
steal,  take  and  carry  away"  the  cow,  omitting  the  words 
"  lead  or  drive  away,"*  and  such  indictment  is  not  necessarily 
bad  because  it  charges  that  defendant  did  ^^haul,"  instead  of 
'  *  carry ' '  away  the  stolen  property. '  But  an  indictment  which 
alleges  that  the  defendant  '^  feloniously  did  steal,  take,  and 
carry' '  the  property,  omitting  the  word  ' '  away ' '  is  insufficient, 
either  as  against  the  thief  or  the  receiver.*  Gonbra^  however,  in 
Ohio,  where  the  word  *  *  steal ' '  implies  a  carrying  away. ' 

§  72.  NegatiTing  owner's  consent. — In  Tennessee  and 
Louisiana,  an  indictment  charging  the  felonious  stealing,  tak- 
ing and  carrying  away  of  the  goods  with  the  intent  to  deprive 
the  owner  thereof,  is  sufficient,  although  there  is  no  allega- 
tion that  the  goods  were  taken  without  the  owner's  permis- 
sion.' In  Texas,  the  indictment  should  allege  the  want  of 
consent  both  of  the  owner  of  the  property  and  the  one  having 

>  Heath  V.  State,  101  Ind.  512. 

'  WiUs  T.  State,  4  Blackf .  457.  An  indictment  charged  that  the  accused 
*'  did  then  and  there  fraudulently  and  feloniously  take,  steal,  and  carry 
away  f i-om  the  '  xx)6sion '  of  the  owner,  without  the  consent  of  the  owner, 
and  with  intent,*'  etc.  HddL^  good  on  motion  in  arrest  of  judgment;  other- 
wise on  exceptions  to  the  indictment. — State  t  Williamson,  43  Tex.  501. 
An  indictment  charging  that  one  did  steal,  carry  away,  and  kill  one 
heef  ox,  etc.  Held^  not  to  be  vitiated  by  the  surplus  words  **  and  kill." — 
State  ▼  Johnson,  30  La,  An.  Part  1.  805. 

»  Brown  v.  State,  18  Tex.  App.  847;  Flores  v.  State,  Id.  337;  Insall  v. 
State,  14  Tex.  App.  145;  WiUiams  v.  State,  12  Tex.  App.  395;  Hodges  ▼. 
State,  12  Tex.  App  554;  Young  v.  State,  Id.  614. 

*  People  V.  Strong,  46  Cal.  302. 

»  Spittorf  V.  State,  108  Ind.  171. 

*  Com.  Y.  Adams,  7  Gray,  43;  Rountree  v.  State,  68  Ala.  381. 

^  State  v.  Mann,  25  Ohio  St  668.    And  see  Walker  v.  State,  50  Ark.  582. 

*  Wedge  T.  State,  7  Lea  687;  State  v.  Jones,  41  La.  An.  784. 
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possession  of  it  at  the  time  of  the  taking.  *  But  a  mere  tem- 
porary custody  is  not  such  a  possession  as  requires  the  consent 
of  the  custodian  to  be  negatived.'  If  the  ownership  is  alleged 
to  be  in  two,  the  want  of  consent  of  both  to  the  taking  must 
be  alleged  and  proved  ;*  and  the  indictment  must  negative  the 
consent  of  each  owner.  It  is  not  enough  to  negative  merely 
their  joint  consent.*  That  the  indictment  alleged  con- 
junctively, that  the  property  was  taken  without  the  knowledge 
"and"  consent  of  the  owner,  instead  of  disjunctively,  as  in 
the  language  of  the  statute,  that  it  was  taken  without  the 
knowledge  **or"  consent  of  the  owner,  is  no  such  defect  as 
wiU  authorize  the  trial  court  to  sustain  a  motion  to  quash.  * 

§  73.  Charging  the  offense  In  different  ways. — Under  N. 
T.  Code  Grim.  Proc.  §  279,  an  indictment  for  grand  larceny 
may  charge,  **in  separate  coujits,"  that  the  crime  was  ''com- 
mitted in  a  different  manner  or  by  different  means. ' '  *  Such 
^  indictment,  under  Minn.  Pen,  Code  §  415,  should  charge 
the  act  constituting  the  alleged  larceny  so  as  to  inform  the 
accused  in  which  one  of  these  different  ways  he  is  charged 
with  having  conmiitted  the  offense.*  In  such  a  case  the  pros- 
ecutor will  not  be  compelled  to  elect  on  which  count  he  will 
proceed;  but  it  is  otherwise  where  the  evidence  tends  to  show 
that  distinct  larcenies  are  embraced  in  the  indictment.*    An 

'  Bowling  T.  State,  18  Tex  App.  888;  Johnson  v.  State,  89  Tex.  898;  Bland 
▼.  State,  18  Tex.  App.  12;  Bailey  v  State,  Id.  426;  Fnuder  y.  State,  Id.  484. 
'  Bailey  ▼.  State,  18  Tex.  App.  426;  Burns  v.  State,  85  Tex.  724 

*  WilUams  v.  State,  19  Tex.  App  276;  WiUiams  v.  State,  23  Tex.  App.  619. 

*  l^ylor  T.  State,  18  Tex  App.  489.  An  indictment  for  theft  alleged  that 
defendant  took  five  cattle  from  the  possession  of  E.,  their  owner,  and  eight 
cattle  from  the  possession  of  W..  their  owner,  *'  without  the  consent  of  the 
laid  owners."  Hdd,  that  the  indictment  was  sufficient,  though  it  did 
not  all^;e  want  of  consent  as  to  each  owner,  joint  ownership  and  posses- 
sion not  being  aUeged.— Smith  v.  State,  21  Tex.  App.  188;  Id.,  21  Tex. 
App.  96.  An  indictment  under  Mass.  Qea,  Stat.  ch.  161  §  88 — mak- 
ing embezzlement  simple  larceny— which  avers  that  the  property  embezzled 
was  the  property  of  A,  B,  and  C,  sufficiently  negatives  the  consent  of  each 
owner,  by  averring  that  it  was  without  the  consent  of  A,  B,  and  C. — Com- 
monwealth V.  Smith,  116  Mass.  40. 

*  Hammel  v.  State,  14  Tex.  App.  826. 

*  People  V.  Bice,  59  Hun  616. 
^  State  V.  Henn,  89  Minn.  464. 

*  Engleman  v.  State,  2  Ind.  91.    A  grand  juror's  complaint  charged  that 

11 
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indictment  charging  the  defendant  with  ^ '  stealing,  taking, 
and  leading  or  driving  away ' '  animals  stolen,  is  not  bad  as 
charging  the  offense  in  the  disjunctive.* 

§  74.  Following  the  language  of  the  statute. —  Larceny 
being  a  common  law  offense  in  most  jurisdictions,  an  indict- 
ment in  the  common  law  form  is  generally  sufficient.  Thus, 
under  Va.  Code,  ch.  192,  §  796,  which  declares  that  if  a  free 
person  obtain  by  any  false  pretense  or  token  from  another, 
with  intent  to  defraud,  money  or  other  property,  he  shall  be 
deemed  guilty  of  the  larceny  thereof,  etc. ,  an  indictment  for 
larceny  may  be  either  in  the  form  of  an  indictment  for  larceny 
at  common  law,  or  it  may  charge  the  specific  facts  which  the 
act  declares  shall  be  a  larceny.*  But  in  South  Carolina,  an 
indictment  that  charges  the  stealing  of  corn  ^'  in  the  field,"  is 
fatally  defective  as  an  indictment  under  a  statute  which  makes 
stealing  ''  from  the  field  "  a  felony.* 

A.,  at,  etc.,  on  the  21st  day  of  November,  1857,  with  force  and  arms,  one 
buffalo  robe  of  the  value  of  eight  dollars,  of  the  goods  and  chattels  of  B. , 
of,  etc.,  feloniously  did  steal,  etc.,  and  that  said  A  ,  at,  etc.,  on  the  21st 
<lay  of  November,  1857,  did  then  and  there,  feloniously  steal,  etc.,  one  other 
buffalo  robe  of  the  value  of  eight  dollars,  of  the  goods  and  chattels  of  B., 
against  the  peace  and  contrary  to  the  statute.  Held,  not  a  ground  for 
lirrest  of  judgment  on  account  of  duplicity. — State  v.  Holmes,  28  Ck>mi. 
^380. 

^  People  V.  Smith,  16  Cal.  408. 

■  Leftwich  v.  Commonwealth,  20  Gratt.  716. 

->  State  V.  Schuler,  19  S.  C.  140. 
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CHAPTER  XIL 

DESCRIBING  THE  STOLEN  PROPERTY. 

§  75.  (General  rules. 

76.  BiUs,  notes,  checks  and  coupons. 

77.  Money;  coin. 

78.  Bank  biUs  or  notes. 

79.  Describing  bank  bills  as  promissory  notes. 

80.  Name  of  bank  need  not  be  stated. 

81.  Treasury  notes  and  national  currency. 

82.  Horses,  mares,  geldings,  etc. 

83.  Cattle,  hogs,  etc. 

84.  Oysters  and  fish. 

85.  Growing  crops  and  vegetables. 

86.  Ores  and  minerals. 

87.  Inconsistent  descriptions;  amendment;  aider  by  verdict. 

88.  Miscellaneous  cases. 

§  75.  Ctoneral  rules. — A  general  description  of  the  thing 
stolen  is  sii£9cient  ;^  but  it  should  be  described  with  reasonable 
certainty;*  that  is,  with  such  certainty  as  will  enable  the  jury 
to  say  that  the  goods  proved  to  have  been  stolen  are  the  same 
as  those  charged  in  the  indictment,  and  that  the  court  can  see 
that  they  are  the  subject-matter  of  the  offense  alleged.*  When 
the  description  of  the  property  shows  it  to  be  personal,  there 
need  be  no  allegation  that  it  is  such.  *  The  indictment  must 
describe  the  articles  stolen  by  the  names  they  usually  bear, 
and  specify  the  number  and  value  of  each  species  or  particular 
kind.'  Where  one  is  charged  with  burglary  and  also  larceny, 
he  cannot  be  convicted  of  the  larceny  of  other  property  than 
that  charged  in  the  indictment  to  have  been  stolen.*     Only 

>  State  V.  Smart,  4  Rich.  856;  55  Am.  Dec.  688;  Dignowitty  v.  State,  17 
Tex.  621;  67  Am.  Dec.  670. 

*  State  V.  Moiey,  2  Wis.  494;  60  Am.  Dec.  489. 

'  People  V.  Jackson,  8  Barb.  687;  People  v.  Freeman,  1  Idaho  T.  822. 

*  Moimtjoy  v.  State,  78  Ind.  172;  Jones  v.  State,  51  Miss.  718. 

^  State  V.  Longbottoms,  11  Humph.  89;  State  v.  dark,  8  Ired.  226. 

*  State  V.  McGraw,  74  Mo.  578. 
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such  a  description  of  stolen  property  should  be  alleged  as  the 
proof  suffices  to  sustain.  If  that  be  indefinite  it  should  be 
alleged  that  a  better  one  cannot  be  given.  ^  Thus  an  indict- 
ment for  stealing  a  hat  need  not  describe  it  as  a  black  or  white 
hat,  or  a  felt  or  beaver.*  When  the  thing  stolen  is  in  its  raw 
or  unmanufactured  condition,  it  may  be  described  in  the 
indictment  by  its  name,  and  as  so  much  in  quantity,  weight, 
or  measure.  But  if  it  be  worked  up  into  a  specific  article, 
and  remain  so  when  stolen,  it  must  be  described  by  the  name 
by  which  it  is  generally  known.  The  cast  iron  top  of  an  iron 
box  which  was  stolen  separate  from  the  box,  may  be  described 
as  *'  one  pound  of  iron,"  although  it  may  weigh  more  or  less 
than  a  pound.*  An  indictment  charging  that  the  defendant 
stole  a  parcel  of  oats  is  sufficient.^  So  is  one  for  stealing  one 
bridle,  of  the  value  of,  etc.  *  And  the  same  was  held  as  to  an 
indictment  which  charged  the  stealing  of  a  book,  of  the  value 
of  three  dollars,  without  giving  the  title  of  the  book.*  Where 
objection  is  made  that  the  indictment  does  not  accurately  de- 
scribe the  property,  the  same  should  not  be  quashed,  if  the  objec- 
tion is  not  applicable  to  all  the  property  described.  The  proper 
way  to  save  the  question  is  to  object  to  the  admission  of  any 
evidence  concerning  the  property  alleged  to  have  been  im- 
properly described.^  Upon  trial  of  an  indictment  which,  in 
describing  the  property  sets  forth  that  a  more  particular  de- 
scription is  to  the  jurors  unknown,  an  instruction  asking  that 
if  the  jury  should  find  that  the  grand  jury  had  a  full  descrip- 
tion, they  should  acquit,  is  properly  refused.  * 

§  76.  Bills^  notes^  checks  and  coupons. — ^An  indictment  for 
larceny  averring  the  felonious  taking  and  carrying  away  of  a 
bill  of  exchange  directing  the  payment  of  money,  alleging  the 
value,  and  setting  out  the  draft  in  its  very  words,  is  sufficient, 

1  Statum  T.  State,  9  Tex.  App.  373. 
«  State.  V.  Martin,  82  N.  C.  672. 
»  State  V.  Horan,  Phil.  N.  C.  571. 

*  State  V.  Brown,  1  Dev.  187. 

•  State  ▼.  DoweU,  8  GUI  &  J.  310. 

•  State  ▼.  Logan,  1  Mo.  682. 
^  Shafery.  State,  74  Ind.  90. 

*  Com.  Y.  GaUagfaer,  126  Mass.  54. 
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altb  ough.  it  does  not  aver  that  there  was  money  due  upon  the 
draft,  or  secured  thereby,  or  remaining  unsatisfied  thereon,  or 
whi<5h  might,  in  some  contingency,    be  collected  thereon.* 
UnAer  a  statute  making  promissory  notes  the  subject  of  lar- 
ceny, they  may  be  described  in  the  same  manner  as  other 
things  which  have  an  intrinsic  value ;  and  it  is  not  necessary 
to  add  the  words  '  *  for  the  payment  of  money. ' '      An  indict- 
ment is  also  good  which  alleges  the  larceny  of  a  piece  of  paper, 
stating  its  value  without  further  description.*     But  where  an 
indictment  alleged  that  the  defendant  feloniously  stole,  took 
and  carried  away  sundry  promissory  notes  for  the  payment  of 
money,  of  the  value  of  $80,  of  the  goods  and  chattels  of  the 
said  M.,  it  was  held  bad  for  uncertainty."     The  description  of 
property  stolen,  as  ' '  one  promissory  note ' '  or  as  '  *  one  due 
bill "  is  sufficient.*    It  is  sufficient  to  describe  the  property  as 
a  check  or  order  for  the  payment  of  money,  giving  the  signer's 
name,  owner,  date,  value,  and  where  payable.'    It  is  a  suffi- 
cient allegation  of  its  value  to  say  that  it  was  ^  ^  of  the  value  of 
$20.97,"  that  being  equivalent  to  saying  that  the  instrument 
caUed  for  at  least  that  amount  of  money.*     Although  when 
one  is  indicted  for  the  larceny  of  a  written  instrument,  it  is 
not  necessary,  under  the  laws  of  Missouri,  to  set  out  a  copy  of 
such  instrument,  yet,  an  indictment  for  stealing  a  check  should 
describe  the  same  with  sufficient  minuteness  of  detail  to  enable 
the  accused  to  know  what  particular  check  is  intended.^     An 
indictment  under  Tenn.   Code,   §  4693,   charging  larceny  of 
coupons  as  taken  from  ' '  the  bonds  of  the  state  of  Tennessee, ' '  is 
sufficient,  as  meaning,  ex  vi  termini^  lawful  and  valid  bonds. 

» Phelps  V.  People,  13  N.  Y.  Supreme  Ot  401;  72  N.  Y.  884. 

'  Com.  y.  Brettan,  100  Mass.  206.  See  Com.  y.  GampbeU,  108  Id.  486.  A 
promiflsory  note  aUeged  to  haye  been  stolen  was  proyed  on  the  trial  to  haye 
been  payable  with  semi-annual  interest,  and  all  taxes  that  should  be  as* 
fieeaed  on  the  amount  of  money  represented  by  it.  An  information  for  the 
theft  in  describing  the  note,  omitted  those  particulars.  Held,  that  the  yari- 
ance  was  not  material. — State  y.  Fenn,  41  Ck>nn.  590. 

*  Stewart  y^  Com.  4  Serg.  &  R.  194. 

*  Com.  y.  Henry,  2  Brews.  566;  Com.  y,  Byerly,  Id.  568. 

*  State  y.  Pierson,  69  Iowa,  271. 

*  State  y.  Pierson,  69  Iowa  271. 
^  State  y.  Kroeger,  47  Mo.  580. 
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In  sach  case  the  bonds  need  not  be  further  described,  if  the 
coupons  are  properly  described,  and  the  proof  shows  that  they 
were  cut  from  the  bonds  of  the  state.* 

§  77.  Money;  coin. — Money  should  be  described  as  so  many 
pieces  current  gold  or  silver  coin  of  the  country,  of  a  particu- 
lar denomination,  according  to  the  facts.  The  species  of  coin 
must  be  specified.  A  description  as  ''three  thousand  dollars, 
lawful  money  of  the  United  States,"  is  not  sufficient.*  An 
information  which  describes  the  property  simply  as  "one 
hundred  and  thirty-five  dollars,"  "of  the  property,  goods  and 
chattels  of  J.  C,"  and  without  any  allegation  of  its  value,  or 
of  any  excuse  for  the  want  of  greater  particularity,  is  fatally 
defective.  It  is  not  certain  whether  the  larceny  charged  is  of 
money  or  other  personal  property.  And  having  failed  to  state 
it  to  be  money,  the  information  is  not  within  the  statute  al- 
lowing a  general  allegation  in  cases  of  the  larceny  of  money.* 
So  an  indictment  describing  the  property  stolen  as  "three 
hundred  gold  dollars,  the  property  of"  the  alleged  owner, 
without  alleging  the  value  of  the  dollars,  or  that  they  were  of 
the  lawful  money  or  current  coin  of  the  United  States,  or  other 
country,  is  defective  for  want  of  a  sufficient  description.  *  And 
so  is  an  indictment  for  theft  of  "one  hundred  and  eighty-two 
dollars  in  United  States  currency."  '  But  an  indictment  de- 
scribing money  stolen  as  "  the  sum  of  $275  in  money,  lawful 
money  of  the  United  States,  and  of  the  value  of  $275  of  the 
proper  moneys,"  etc.,  is  sufficiently  explicit  under  the  New 
York  statute,  which  requires  "a  plain  and  concise  statement 
of  the  act  constituting  the  crime,"  and  "abrief  description"  of 
it.*  So,  in  describing  the  money  taken  as  "the  sum  of  three 
hundred  and  ninety -five  dollars,  lawful  currency  of  the  United 

»  State  V.  Wade,  7  Baxter  22. 

«  People  V.  BaU,  14  Cal.  101;  73  Am.  Dec.  631;  Lord  v.State,  30  N.  H.  404; 
61  Am.  Dec.  231;  WiUiams  v.  State.  6  Tex.  App.  116. 
«  Merwin  v.  People,  26  Mich.  298;  Barton  v.  State,  29  Ark.  68. 

*  Lavarre  v.  State,  1  Tex.  App.  686. 

»  Martinez  v.  State,  41  Tex.  164.    S.  P.  Ridgeway  v.  State.    Id.  381;  Left- 
wich  v.  Com.,  20  Grat.  716;  MerriU  v.  Mississippi,  46  Miss.  661. 

•  People  Y.  Reavey,  38  Hun  418.  S.  P.,  in  Texas.   Wofford  v.  State,  (Tex.) 
16  S.  W.  535. 
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States,  of  denomination  and  issue  to  the  jurors  aforesaid  un* 
faiowTi,"  the  indictment  sufficiently  individualized  the  trans- 
action,    although  it  omitted  to  charge  the  ^^kind  of  cur- 
reacy."  *    So  also,  an  indictment  which  charged  that  defend- 
ant   did  *' feloniously  steal,  take  and  carry  away,  of  the  per- 
sonal goods  and  chattels  of  A.  B.  fifty  dollars  in  money,   of 
the  vaJue  of  fifty  dollars,  contrary  to  the  statute, ' '  was  held 
to  sufficiently  describe  the  property  stolen.  *     In  Louisiana 
and  Ohio,  it  is  not  necessary  to  specify  the  kind  or  denomi- 
Tiation  of  the  gold  or  silver  coin  alleged  to  have  been  stolen. 
The  simple  averment  of   "  money  "  in  such  a  case  will  admit 
proof  of  the  amount.*     Stolen  coin  should  be  described  as  so 
^Mkny  pieces  of  current  gold  or  silver  coin,  specifying  the 
species  of  coin,  unless  the  species  of  coin  be  unknown  to  tha 
grand  jury,  in  which  case  they  may  so  state.*   In  Texas,  how- 
ever, the  denomination  of  the  pieces  stolen  need  not  be  alleged:. 
•  if  the  indictment  states  their  value.      And  if  the  description 
identifies  the  stolen  property  with  reasonable  certainty,  the- 
indictment  will  be  deemed  good,  although  the  description, 
might  have  been  made  more  definite.  *    In  Louisiana,  it  is  not 
necessary  to  specify  the  kind  or  denomination  of  the  coin/' 
In  Indiana,  an  averment  that  the  defendant  stole  United  States 
gold  coin,  is  the  same  as  to  allege  that  he  stole  gold  coin  of 
the  United  States ;  and  it  wiU  be  presumed  that  the  court  and 
jury  know  that  a  United  States  gold  coin  of  the  denominatior^ 
and  value  of  ten  dollars  is  an  eagle.  ^    It  is  not  a  ground  f or 
arrest  of  judgment,  after  conviction  of  larceny  of  gold  and 
silver  coin  and  bank  bills  of  a  specified  value,  that  the  indict- 
ment avers  that  the  grand  jury  have  no  knowledge  or  means. 

>  State  V.  Shirer,  90  S.  C.  892. 

*  Brown  v.  People,  29  Mich.  282.  a  P. ;  Hammond  ▼.  State,  121  IncL 
612. 

'  State  y.  Walker,  22  La.  Ann.  425;  State  t.  Green,  27  La.  Ann,  598;: 
McDiTit  V.  State,  20  Ohio  St.  281;  see  also  as  to  the  sufficiency  of  the  de- 
scription of  stolen  money,  in  indictments  for  larceny. — Qrand  v.  State,  Sf^ 
Ala.  201;  Jones  v.  Commonwealth,  18  Bush.  866. 

*  People  T.  Bogart,  86  Cal.  245;  People  v.  BaU,  14  CaL  101. 

*  Bravo  v,  State,  20  Tex.  App.177. 
'States.  Walker,  22 La.  Ann.  425. 
'  DaUy  ▼.  State,  10  Ind.  586. 
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of  knowledge  of  the  partictdar  description  of  the  coin  or  bank 
bills  alleged  to  have  been  stolen.  * 

§  78.  Bank  bills  or  notes. — Ordinarily  to  charge  the  steal- 
ing of  bank  notes  eo  nomine  is  sufficient,  the  number,  denom- 
ination and  value  of  the  notes  being  stated.'  It  ought,  how- 
ever, to  be  alleged  that  the  bills  contained  a  promise  to  pay 
money,  or  some  agreement  to  that  effect.'  But  an  indictment 
for  larceny  of  a  bank  note,  averring  its  denomination,  need 
not  allege  its  genuineness  nor  the  name  of  the  bank.*  "So  al- 
legation of  genuineness  is  necessary  where  the  indictment  de- 
scribes the  bills  as  bills  of  a  specified  bank  and  of  a  certain 

>  Com.  V.  SawteUe,  11  Gush.  143.    See  Oom.  v.  O'OonneU,  12  AUen,  451. 

The  following  descriptions  of  coin  stolen  have  been  held  insufficient: — Cer- 
tain ooinB  **  of  the  goods  and  chattels  "  of  a  certain  person. — State  v.  Parker, 
1  Del.  Cr.  9.  "  Three  dollars  in  divers  pieces  of  silver  current  in  this  state, 
and  of  the  lawful  value  of  three  dollars."— Lord  v.  State,  90  N.  H.  404. 
**  Ten  dollars  Rood  and  lawful  money  of  the  state  of  Tennessee." — State  ▼. 
Longbottoms,  11  Humph.  89.  "  The  sum  of  sixty-five  dollars  of  the  foUow- 
ing  description:  two  twenty  dollar  gold  pieces,  and  one  five  dollar  gold 
piece,  and  two  ten  dollar  United  States  currency  bills,  and  one  money 
purse."— Boyle  v.  State,  87  Tex.  859. 

The  following  have  been  lieid  sufficient  de«ertpft09w:—'*  Four  hundred 
and  fifty  dollars,  in  specie,  coin  of  the  United  States,  the  denomina- 
tion and  description  of  which  is  to  the  grand  jury  unknown." — Chisholm 
T.  State,  45  Ala.  66.  *'  Current  as  money  in  the  state  of  Kansas,  con- 
sisting of  five-cent  pieces  of  nickel,  commonly  caUed  'nickels;'  of 
quarter  dollar  silver  pieces,  commonly  caUed  *  quarters;'  of  ten-cent 
idlver  pieces,  commonly  caUed  'dimes;'  of  half-dollar  pieces,  commonly 
called  'half -dollars;'  of  one-dollar  silver  pieces  commonly  called  '  dollars;' 
of  certain  foreign  coins  of  various  denominations;  •  •  •  a  more  par- 
ticular description  of  any  and  of  aU  such  money  cannot  be  given,  as  in- 
formant has  no  means  of  obtaining  knowledge."— State  v.  McAnulty,  26 
Kan.  588.  "Copper  coin  of  the  value  of  two  dollars  and  seventy-five 
cents."— Com.  v.  Gallagher,  16  Gray  240.  **  Sixty  silver  coins  (of  the 
:kind  usually  known  as  dollars)  of  the  value  of  one  dollar  each.'* — 
Miller  v.  People,  21  Hun  448.  "  Four  one-half  dollar  silver  pieces.  United 
: States  silver  coin,  of  the  denomination  and  value  of  fifty  cents  each." 

Davison  v.  State,  12  Tex.  App.  214,    '*One  twenty  dollar  gold  piece,  of 

-Hie  value  of  twenty  dollars,  current  money  of  the  United  States,  and  one 
ifive  dollar  bill  in  money  of  the  value  of  five  dollars."— Bryant  v.  State,  16 
Tex.  App.  144. 

*  State  V.  Williams,  19  Ala.  15;  54  Am.  Dec.  184;  Hamblett  v.  State,  18 
N.  H.  884;  Bullock  v.  State,  10  Ga.  46. 

»  State  V.  Emery,  Brayt.  181. 

^  State  V.  Stevens,  62  Me.  284. 
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Talue.'    So,  bank  bills  stolen  from  the  person  need  not  be 
minately  described  if  the  jury  are  satisfied  beyond  a  reasonable 
doabt  as  to  their  identity. '  In  Indiana,  the  phrase  ^'  goods  and 
chattels"  in  an  indictment  means  ^^  personal  goods  of  which 
larceny  may  be  committed,"  and  includes  ^^bank  bills  and 
money."  •    Under  a  statute  which  prescribes  the  punishment 
for  stealing  ^^any  banknote,"  an  indictment  is  good  which 
charges  the  stealing  of  **  a  bank  bill."  *   In  Michigan,  an  in- 
dictment which  charges  the  stealing  of  ''bank  notes"  or 
'^bank  biUs,"  following  the  language  of  the  statute  is  good/ 
In  New  York,  where  an  indictment  alleged  that  the  prisoner 
feloniously  and  violently  stole,  took  and  carried  away  from 
the  person  of  J.  D.,  and  against  his  will,  current  bank  bills  of 
t! :"  value  of  fifteen  dollars,  and  silver  coin  of  the  value  of 
three  dollars,  it  was  held  sufficient,  although  it  did  not  show 
the  number  and  denomination  of  the  bank  bills,  or  the  amount 
secured  thereby  and  remaining  unsatisfied  thereon,  or  the 
number,  size  and  description  of  the  pieces  of  silver  coin.*    An 
allegation  of  the  larceny  of  ''bills  of  credit"  will  not  support 
an  indictment,  unless  the  description  therein  contained  is  such 
as  to  cause  it  to  appear  that  they  were  of  a  character  the 
issue  whereof  was  authorized  by  act  of  congress. '  In  Georgia, 
where  bills  alleged  to  be  stolen  are  not  sufficiently  described  in 
the  indictment,  advantage  should  be  taken  by  demurrer,  and 
not  by  objections  to  evidence  of  description  of  the  prop- 
erty.' 

1  State  v.  Smart.  4  Rich.  856;  65  Am.  Dec.  688. 

*  Wilson  v.  State,  66  Ga.  591. 

*  Qarfield  v.  State,  74  Ind.  60. 

*  Frfwt^r"^"  T.  Com.  4  Gray,  416;  Low  v.  People,  2  Parker  87;  Both  ▼. 
State,  10  Tex.  App.  27. 

*  People  V.  Kent,  1  Doug.  42. 

*  People  V.  Loop,  8  Parker,  659. 

'  Gulp  V.  State,  1  Port.  88;  26  Am.  Dec.  857. 

*Bobert8  v.  State,  88  Ga.  869.  The  following  descriptions  of  hank  billa 
have  been  held  sufficient:^''  Thirteen  bills  against  the  Hartford  Bank,  each 
for  the  payment  and  of  the  value  of  ten  dollars,  issued  by  such  bank, 
being  an  incorporated  bank  in  this  State."— Salisbury  v.  State,  6  Ck>nn. 
101.  *<A  bank  note  of  the  State  Bank  of  Ohio  for  the  payment  of 
ten  dollars."  — Crawford  v.  State,  2  Ind.  182.  And  see  Engleman  v. 
State,  Id.  91.    "Three  promissory  notes  called  bank  notes  on  the  Bank  of 
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§  79.  Deseriblng  bank  bills  as  promissory  notes. — An  in- 
dictment properly  describes  a  bank  bill  alleged  to  have  been 
stolen,  as  a  promissory  note.^  So  an  indictment  for  the  lar- 
ceny of  United  States  treasury  notes  describing  them  as  "prom- 
issory notes  of  the  United  States  given  for  the  payment  of 
money,"  stating  their  denomination  and  value;  and  bank 
notes  as  "national  bank  notes,  commonly  called  national  cur- 
rency notes,  then  and  there  being  obligatory  promissory  notes 
of  the  national  currency  issue,  given  for  the  payment  of 
money,"  is  sufficient.* 


.»» 


the  United  States.**— McLaughUn  ▼.  Com.  4  Bawle.  464.     "Bank  bUls* 
of   a  certain   denomination,    "a  more  particular  description  of  which 
bank  biUs  cannot  now  be  given/*  of  a  certain  value  specified,  and  the 
property  of  a   person  named.  —  Hart  v.  State,  56   Ind.    599;    Com.    t. 
Grimes,  10  Gray  470;  71  Am.  Dec.  606.   **t520of  the  paper  currency,  money 
and  bank  notes,  current  in  the  United  States,**  where  a  more  particular  de- 
scription cannot  be  given. — Riggs  V.  State,  104  Ind.  261.      "One  hundred 
and  eighty  doUars  in  bank  notes.** — State  v.  Hockenberry,  SO  Iowa  504. 
"  A  quantity  of  bank  bills  current  within  this  commonwealth,  amounting 
together  to  one  hundred  and  fifty  dollars,  and  of  the  value  of  one  hundred 
and  fifty  dollars.** — Com.  v.  O'Connell,  12  Allen  451.     And  see  Com.  v. 
SawteUe,  11  Cush.  142.    *'  Two  bank  biUs,  of  the  value  of  ten  doUars  each, 
of  the  property  of  one  John  Moore.** —  State  v.  Mahanna,  48  N.  H.  377.     **  A 
twenty  dollar  bank  note  on  the  State  Bank  of  North  Carolina,  of  the 
value  of  twenty  dollars.*'— State  v.  Bout,  3  Hawks  618.     **  A  ten  doUar 
biU  of  the  currency  of  the  coimtry,  commonly  caUed  paper  money,  of 
the   value  of   ten   dollars.**— State  v.  Evans,   15  Rich.  31.     *'One    five 
dollar  biU  in  money  of  the  value  of  five  doUars.*' — Green  v.  State  28  Tex. 
App.  493.    See  also  State  v.  Taunt,  16  Minn.  109. 

But  an  indictment  which  aUeged  the  stealing  of  ''  one  bank  note  of  the 
Bank  of  Baltimore,**  was  held  bad. — Com.  v.  McDoweU,  1  Browne,  859.  So 
also  of  an  indictment  charging  stealing  from  a  house  "  one  five  dollar  biU 
of  the  value  of  five  dollars.**  — AUen  v.  State,  86  Gkt.  399.  And  of  an  indict- 
ment which  aUeged  the  stealing  of  '*  divers  bank  notes,  amounting  in  the 
whole  to  the  sum  of  five  hundred  dollars  and  of  the  value  of  five  hundred 
dollars.** — State  v.  Hinckley,  4  Minn.  345.  As  to  the  requisites  of  the  oHe- 
gata  and  probata  as  to  the  identity  of  bankbills  stolen,  see  also  State  ▼. 
Hoppe,  39  Iowa  468. 

*  Com.  V.  Thomas,  10  Gray,  488;  Com.  v.  Paulus,  11  Id.  305;  Common- 
wealth V.  Butts,  124  Mass.  449;  Commonwealth  v.  Gallagher,  126  Mass.  54; 
Commonwealth  v.  Griffiths,  Id.  252;  Commonwealth  v.  Collins,  138  Haas. 
488;  Commonwealth  v.  Jenks,  Id.  484;  People  v.  Jackson,  8  Barb.  687.  And 
see  People  v.  Holbrook,  18  Johns.  90. 

«  Hummel  v.  State,  17  Ohio  St.  628;  State  v.  Fulford,  PhU.  (N.  C.)  568. 
In  South  Carolina,  the  stealing  of  a  bank  biU  was  held  an  offense  within  the 
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§  80.  Name  of  bank  need  not  be  stated An  indiotnuent  for 

the  larceny  of  a  bank  note  need  not  state  the  name  of  the  bank 
issuing  it/  A  description  of  the  notes  that  they  were  bank 
notes  current  within  the  United  States,  and  that  one  of  them 
was  for  the  sum  of  ten  dollars,  and  the  other  for  five  dollars, 
is  good  after  verdict.*  Nor  need  the  indictment  allege  that 
they  were  the  bills  of  an  incorporated  bank,  or  so  describe 
them  that  they  may  be  distinguished  from  other  bills  of  the 
same  bank.  * 

§81.  Treasury  notes  and  national  enrrency. — In  an  indict- 
ment for  larceny  the  phrase  "United  States  currency'?  in- 
cludes national  bank  notes.*  So  an  indictment  for  the  larceny 
of  divers  notes  of  the  ' '  national  currency  of  the  United  States' ' 
is  equivalent  to  the  phrase  in  the  statute  of  "United  States 
currency,"  and  the  indictment  is  sufficient;*  and  a  United 
States  gold  certificate  is  sufficiently  described  as  a  "United 
States  treasury  note."  *  On  the  trial  of  an  indictment  for  the 
larceny  of  "United  States  treasury  notes,  or  national  bank  bills, 
the  number  and  denomination  of  which  are  to  the  grand  jury 
miknown,"  the  jury  may  acquit,  if  the  evidence  shows  that 
the  grand  jury  knew  the  description  of  the  money,  but  may 

Btatate  (of  1786-7),  making  it  felony  to  steal  any  warrant,  biU,  or  promis- 
sory note  for  the  payment,  or  for  securing  the  payment  of,  any  money,  be- 
ing the  property  of  any  other  person  or  persons;  and  that  it  was  not  a  good 
objection  to  the  indictment  that  it  described  the  biU  as  a  promissory  note, 
although  the  words  promissory  note  and  bank  biU  are  not  convertible  terms. 
-State  V.  Wilson,  8  Brev.  196. 

^  state  V.  Stevens,  62  Me.  284;  Pyland  v.  State,  4  Sneed  857;  Foster  v. 
State,  71  Md.  553. 

'  Com.  V.  Moeely,  2  Va.  Cas.  154. 

*  State  V.  Smart,  4  Rich.  356. 

*  State  V.  Gasting,  28  La.  Ann.  609. 

*  Doll  V.  Commonwealth,  25  Gratt.  965. 

*  Randall  v.  State,  (N.  J.)  22  AU.  Rep.  45. 
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not  if  it  only  shows  that  they  could  have  ascertained  the  same 
by  reasonable  diligence  and  inquiry/ 

>  DuvaU  V.  state.  68  Ala.  13. 

T7ie  following  descriptions  of  the  stolen  notes  were  held  sufficient:  **  One 
ten  dollar  treasury  note  of  the  United  States,  usually  called  a  greenback; 
and  one  ten  dollar  national  bank  biU  usually  caUed  a  greenback.*' — Sallie  ▼. 
State,  89  Ala.  691.  '*  One  pocketbook,  containing  |50  in  national  currency 
of  the  United  States,  the  exact  denomination  of  which  is  to  the  gprand  jury 
unknown,"  and  several  *'  notes"  on  persons  whose  names  are  mentioned, 
with  the  amount  of  each,  *'of  the  value  of  more  than  $50,  the  o^ersonal 
property  of  W."--I>uBois  v.  State,  50  Ala.  189.  "  One  five  dollar  biU,  com- 
monly known  and  called  greenback,  currency  of  the  United  States,  of  the 
value  of  five  dollars."— Levy  v.  State,  79  Ala.  259.  *'  One  $10  bill  and  one 
$5  biU  in  money  of  the  United  States  of  America,  of  the  value  of  $15." — 
Garden  v.  State,  89  Ala.  180.  '*  Divers  bank  bills,  commonly  known  and 
denominated  as  national  currency'  of  divers  denominations,  the  number 
and  denominations  of  which  are  to  the  grand  jury  unknown,  of  the  amount 
and  value  of  $25,  which  said  bills  circulated  and  passed  as  money,  and 
which  were  then  and  there  the  property  and  in  the  possession  of  one  B." — 
Territory  v.  Anderson,  6  Dak.  T.  800.  "  Twelve  five  dollars  and  one  ten 
dollars  notes,  to- wit:  United  States'promissory  or  bank  notes  of  the  value 
of  seventy  dollars."— Bell  v.  State,  41  Ga.  589.  *<  Seven  $100  notes  of  the 
value  and  denomination  of  $100  each,  consisting  of  national  bank  notes, 
and  national  currency  called  greenbacks,  and  aU  of  the  aggregate  value  of 
$700." — State  v.  Graham,  65  Iowa  617.  "National  bank  currency  and 
United  States  treasury  notes  of  the  amount  and  value  of  $164." — State  ▼. 
Henry,  24  Kan.  457.  '*  Ninety  dollars  in  paper  currency  of  the  United 
States  of  America."— State  v.  Ziord,  80  La.  An.  Part  11,  867.  Compare  State 
V.  Monroe,  Id.  1241.  ''Divers and  sundry  genuine  and  current  treasury 
notes  of  different  denominations,  issued  by  the  treasury  department  of  the 
United  States,  and  divers  and  sundry  genuine  and  current  bank  notes  of 
different  denominations  issued  by  different  and  sundry  national  banks,  or- 
ganized under  the  laws  of  the  United  States,  aU  of  which  treaaury  notes 
and  bank  notes  amounted  to  the  sum  of  and  were  of  the  value  of  $250,  and 
were  the  property  of  one  J.  S.;  a  more  particular  description  of  which 
treasury  notes  and  bank  notes,  or  of  any  or  either  of  them,  is  to  the  grand 
jurors  unknown." — State  v.  Taunt,  16  Minn.  109.  "  Genuine  United  States 
legal  tender  notes,  genuine  national  bank  bills,  current  as  money." — State 
V.  Beebe,  17  Minn.  241,  249.  "  Four  dollars  and  sixty  cents,  lawful  money 
of  the  United  States  of  America,  of  the  following  denominations,  to- wit: 
one  two-dollar  bill,  two  one-dollar  bills,  and  one  fifty-cent  scrip,  and  one 
ten-cent  scrip,  the  property  of  the  complainant"—  State  v.  Anderson,  25 
Minn.  66.  "  Two  five  dollar  United  States  treasury  notes  issued  by  the 
treasury  department  of  the  United  States  government,  for  the  payment  of 
five  dollars  each,  and  of  the  value  of  five  dollars  each." — State  v.  Thomaaon, 
71  N.  C.  146.  "  One  ten-dollar  United  States  currency  note,  of  the  value 
and  denomination  of  ten-dollars,"  and   "one  ten-dollar  United   States 

national  bank  note  of  the  value  and  denomination  of  ten  dollars." Wells 

V.  State,  4  Tex.  App.  20.    "  One  twenty-dollar  bill  United  States  of  America 
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§  82.  Horses^  mares^  geldings^  etc. — In  California,  de- 
scribiiig  the  animal  in  the  alternative,  as  ' '  a  black  or  brown 
mare  or  filly,  branded  with  a  small  mule  shoe  on  the  left 
shoulder,"  is  not  a  fatal  objection,  especially  when  the  prop- 
erty is  identified  by  other  terms  of  description.*  In  Georgia, 
an  indictment  for  stealing  a  chestnut  sorrel  horse,  contains  a 
sufficient  description  identifying  the  animal  stolen,  in  respect 
to  character,  sex,  etc.  The  word  ''horse"  excludes  mares.' 
C<mtra^  in  a  later  case  which  holds  that  when  a  statute  directs 
that  the  indictment  shall  designate  the  nature,  character  and 
sex  of  the  animal  stolen,  a  description,  ''  one  dark  bay  horse, 
with  one  spot  on  the  end  of  his  nose  ' '  will  not  suffice,  not- 
withstanding the  word  ' '  his. "  *  In  Kentucky,  an  indictment 
charging  that  the  defendant  ''  feloniously  took  a  horse,  the 
personal  property  of  another,"  naming  him,  is  sufficiently 
specific  and  descriptive  of  the  offense.*  In  Minnesota,  a 
description  of  the  property  stolen  as  ' '  one  mare,  the  property 
of  W.,  of  the  value,"  etc.,  is  sufficient.*    In  Tennessee,  an 

pq)er  corrency  money,  of  the  value  of  twenty  doUars.** — Cook  v.  State,  4 
Tex.  App.  205. 

The  following  deaeriptiona  were  held  ineuffleient:  "  Two  ton-doUar  biUs 
of  United  States  currency."— State  v.  Oakley,  51  Ark.  112.  "$6,027 
of  the  paper  money  of  the  United  States."— State  v.  Hoke,  84  Ind.  187. 
"One  lot  of  treasury  notes,  caUed  greenbacks,  the  issue  of  the  treas- 
ury of  the  United  States  of  America,  and  one  lot  of  Kentucky  bank  notes." 
— Hhodos  V.  Com.,  2  Duv.  169.  ** Goods  and  lawful  money  of  the  United 
Stfttes,  commonly  called  greenbacks,  of  the  value  of  twenty-four  dollars  and 
twenty-five  cents.*'~State  v.  Cason,  20  La.  An.  48.  '*  Sundry  bank  bills 
iaraed  by  authority  of  the  United  States  of  America,"  and  giving  only  the 
aggregate  amount  and  value.  The  number  and  denomination  of  each  biU 
dunild  be  g^ven,  or  the  failure  to  do  so  aocountedfor.— Territory  v.  Shipley, 
4  Mont  T.  468.  "One  five  and  one  two-dollar  greenback  biU,  United  States 
currency,  national  bank  bills  and  money." — Lewis  v.  State  8  Heisk.  833. 
**  One  hundred  and  eighty-);wo  dollars  in  United  States  currency." — Martinez 
▼.  state,  41  Tex.  164;  Ridgeway  v.  State,  Id.  281.  **  $150  in  United  States 
corrency."— MerriU  v.  State  45  Miss.  651.  Contra,  State  v.  Qasting,  28  La. 
An.  609. 

*  People  V.  Snuth,  15  Cal.  408. 
'  Taylor  v.  State,  44  Ga.  268. 
*Brown  v.  State,  86  Ga.  683. 

*  McBride  v.  Com.,  18  Bush  887. 

» State  V.  Friend,  50  N.  W.  Rep.  692. 
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indictment  need  not  describe  the  color  and  sex  of  the  animal 
stolen ;  but,  if  described,  the  same  must  be  proved  as  laid. 
And  in  such  case,  proof  that  the  color  was  bay  or  red  sorrel, 
will  support  an  allegation  that  it  was  bay.  *  Where  an  indict- 
ment under  a  statute  which  makes  a  distinction  between  the 
terms  "horse"  and  "gelding,"  charges  the  defendant  with 
stealing  a  horse,  proof  that  the  defendant  stole  a  gelding  will 
not  be  sufficient. '  An  indictment  for  stealing  a  ' '  mair, ' '  is 
good  notwithstanding  the  misspelling.'  In  Texas,  error  in 
using '  *  gilding ' '  instead  of  gelding  in  an  indictment  for  larceny 
is  not  ground  to  quash.*  An  indictment  charging  the  theft  of 
"an  animal  of  the  horse  species,"  sufficiently  charges  the 
offense  of  stealing  a  horse.  *  So  does  an  indictment  charging 
the  theft  of  "  one  certain  horse,  the  property  of  A.,"  giving 
no  further  description.*  In  Utah,  it  is  not  necessary  that 
technically  descriptive  words  employed  to  designate  the  sex 
or  artificial  character  of  the  animal  should  be  used ;  it  is  suf- 
ficient if  it  is  alleged  that  the  property  stolen  was  a  ' '  horse. ' '  ^ 

§  83.  Cattle^  hogs^  etc. — ^In  Alabama,  a  pig  of  four  months 
old  may  be  described  as  a  "hog."  '  But  calling  the  animal 
stolen  "a  yearling"  is  not  a  sufficient  description,  for  want 
of  disclosing  what  kind  of  an  animal  it  was.  *  In  Arkansas, 
an  indictment  for  the  larceny  of  a  yearling  heifer  need  not  al- 
lege that  it  was  marked  or  branded,  the  fact  that  it  was  not 
so,  and  was  running  in  the  range  not  branded,  being  matter 
of  defense."  In  Calif omia,  under  Code,  §  487,  making  it 
grand  larceny  to  steal  "a  horse,  mare,  gelding,  cow,  steer, 
bull,  calf,  mule,  jack,  jenny,  goat,  sheep,  or  hog,"  without 

>  Turner  v.  State,  8  Heisk,  452. 

<  Turley  v.  State,  8  Humph.  828;  S.  P.  in  Alabama,  State  ▼.  Plunket,  2 
Stew.  12. 

•  State  V.  Myers,  85  Tenn.  208. 

•  Thomas  ▼.  State,  2  Tex.  App.  298. 
»  Smythe  v.  State,  17  Tex.  App.  244. 

•  Wright  V.  State,  10  Tex.  App.  476. 

'  People  V.  Sensabaugh,  2  Utah  473.     Compare  People  v.  Butler,  Id.  504. 

•  Lavender  v.  State,  00  Ala.  60. 

•  Stollenwerk  v.  State,  65  Ala.  142. 
"  Perry  v.  State,  87  Ark.  54. 
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regard  to  the  value,  an  indictment  for  the  larceny  of  'Hwo 
head  of  cattle"  sufficiently  charges  grand  larceny;*  and  the 
word  '*cow,"  includes  a  heifer,  and  one  who  steals  a  heifer 
may  be  indicted  for  stealing  a  cow.*  So  an  indictment  for 
stealing  a  hog  may  be  sufficient,  if  it  alleges  the*  hog  to  have 
been  the  property  of  one  A. ,  although  it  does  not  further  de- 
scribe the  hog.'  In  Colorado,  the  words  of  an  indictment  for 
larceny,  "the  same  being  living  animals,"  may  be  rejected  as 
surplusage.*  In  Georgia  a  description,  '*one  black  pig,  white 
listed ;  and  one  white  pig,  with  a  blue  rump ;  both  without 
earmarks;  and,  together,  of  the  value  of  two  doUars,  the 
property  of  James  Drake,"  is  sufficient.*  And  in  an  indict- 
ment for  larceny  after  trust,  it  is  sufficient  to  describe  the 
property  stolen  as  '*  16  head  of  beef  cattle,  worth  $20  per  head, 
intrusted  to  "  defendant.  •  In  Missouri,  an  indictment  de- 
scribing the  property  stolen  as  ''certain  cattle,  to- wit,  one 
eow,"  is  sufficient,  under  Eev.  St.  1879,  §1307,  making  the 
stealing  of  "  neat  cattle  "  grand  larceny.'  In  South  Caro- 
lina, the  word  pig  not  being  in  the  statute  against  hog  steal- 
ing, it  was  held  that  an  indictment  for  stealing  a  pig  contrary 
to  that  act,  could  not  be  supported.  *  In  Texas,  an  indictment 
for  stealing  cattle,  drawn  under  Stat.  Aug.  12,  1866,  ch.  159, 
must  show  that  the  animals  stolen  were  cattle,  and  that  they 
were  taken  from  the  possession  of  some  person.*  An  indict- 
ment under  Crim.  Code,  art.  2410,  as  amended  by  the  act  of 
Jfovember  12,  1866,  which  punishes  the  offense  of  stealing 
"any  neat  cattle,"  etc.,  is  not  defective  for  omitting  the  word 
"neat"  in  the  description  of  the  cattle  stolen. ''  In  an  indict- 
ment under  Code,  §  747,  punishing  the  stealing  of  **  any  cat- 

*  People  V.  BameB,  65  Cal.  16. 
'  People  V.  Soto,  49  Cal.  69. 

'  People  V.  Stanford,  64  Cal.  27.  S.  P.  in  Louisiana,  State  v.  King,  81  La. 
Ann.  179;  State  v.  Carter,  88  La.  Ann.  1214;  State  v.  Baden,  42 La.  Ann.  295. 

*  Kollenberger  ▼.  People,  9  Colo.  288. 

*  Brown  t.  State,  44  Ga.  800. 

'  Sanders  ▼.  State,  86  Ga.  717. 

^  State  V.  Crow,  (Mo.  Sup.)  17  S.  W.  Bep.  745;  State  v.  Lawn,  80  Mo.  241. 

*  State  V.  McLain,  2  Brev.  448. 

*  C^ksteUo  V.  State,  86  Tex.  824. 
'*  Hnbotter  v.  State,  82  Tex.  479. 
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tie,"  ^^  one  beef  cattle"  is  a  sufflcient  description  of  the  ani- 
mal/ The  expression  a  beef,  or  one  beef,  in  an  indictment 
for  stealing  it,  means  an  animal  of  the  cow  kind;  a  beeve; 
and  may  be  a  sufficient  description  of  an  animal  stolen.  It 
does  not  necessarily  mean  beef  dressed  for  market.'  Where 
the  personal  pronoun  ^^  it,"  in  an  indictment  for  the  theft  of 
two  animals,  was  used  in  reference  to  them  in  charging  the 
intent,  it  was  held  to  have  been  correctly  used  in  the  singular 
number  as  referring  to  the  property  in  the  animals,  and  not 
to  the  animals  themselves. '  Under  a  statute  making  it  an  of- 
fense to  steal  a  hog,  an  indictment  charging  that  defendant 
stole  a  certain  hog  is  sufficient  in  the  description  of  the 
property ;  identifying  the  individual  hog  stolen  is  matter  of 
evidence,*  In  an  indictment  for  theft  of  an  estray,  the  ani- 
mal stolen  need  not  be  described  as  ^'coming  within  the  mean- 
ing of  an  estray."*  But  an  indictment  for  theft  of  cattle 
charging  that  defendant  ^^did  then  and  there  willfully  and 
fraudulently  steal  from  H.  one  animal  of  the  cattle  species,  of 
the  value  of  ten  dollars,  against  the  peace  and  dignity  of  the 
state,"  is  defective  in  substance.  It  charges  no  more  than  a 
conclusion  of  law,  whereas  it  should  charge  the  acts,  omis- 
sions and  intents  which  constitute  the  offense  of  theft.' 

§  84.  Oysters  and  fish. — A  person  who  has  planted  oys- 
ters has  an  absolute  property  in  them,  and  an  indictment  for 
stealing  them  need  not  aver  that  they  were  reclaimed. '  In 
an  indictment  for  stealing  shad  it  is  not  necessary  to  allege 
that  they  were  dead  when  stolen,  for  when  a  fish  or  animal 

»  Duvall  V.  State,  8  Tex.  App.  870. 

•  Moore  v.  State,  2  Tex.  App.  850. 

•  GkxxlBOii  T.  State,  82  Tex.  121. 

«  Grant  v.  State,  2  Tex.  App.  168. 

•  McGee  v.  State,  48  Tex.  662. 

•  Insall  V.  State,  14  Tex.  App.  145.  ThefoUouoing  deseriptions  have  been 
held  sufflcient  in  Texas:  **  One  certain  calf  of  the  neat-cattle  kind." — Grant 
V.  State,  8  Tex.  App.  1.  "One  head  of  neat-cattle  of  the  value  of  (12." — 
State  ▼.  Murphy,  89  Tex.  46.  **  Certain  neat-cattle,  to-wit:  one  beef  of  the 
Talue  of  fifteen  dollara,  the  property  of"  a  person  named.— State  v.  Qarretty 
84  Tex.  674;  Short  v.  State,  86  Tex.  644. 

•  State  V.  Taylor,  2  Dutch.  117. 
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is  called  by  the  same  name,  either  dead  or  alive,  it  is  com- 
petent to  prove  the  stealing  of  it  in  the  dead  state  without 

alleging  it.* 

§85.  Orowing  erops  and  vegetables. — In  Alabama,  an 
indictment  that  defendant  ''feloniously  took  and  carried 
away  fifty  ears  of  corn,  the  same  being  a  part  of  an  outstand- 
ing crop  of  corn,  the  property  of  W.  D. , "  charges  with  suf- 
ficient certainty  that  the  stolen  ears  were,  at  the  time  of  the 
larceny,  part  of  an  outstanding  crop.  *  The  word  ' '  part ' '  is 
interchangeable  with  ''  portion,"  in  such  an  indictment.'  But 
an  indictment  which  charges  that  defendant  "feloniously  took 
and  carried  away  one  peck  of  corn,  a  part  of  an  outstanding 
crop  of  com,  of  the  value  of  twenty-five  cents,  the  personal 
property  of  A."  is  bad,  as  it  does  not  show  whether  the 
oflPense  was  grand  larceny  under  Code  1876,  §  4358,  or  petit 
larceny.*  In  North  Carolina,  under  Code,  §  1069,  making  it 
larceny  to  steal  any  vegetable  or  other  product  ''cultivated 
for  food  or  market,"  an  indictment  charging  the  larceny  of 
watermelons  not  alleged  to  be  thus  cultivated  will  not  sup- 
port a  conviction.*  But  the  indictment  need  not  allege  that 
the  crops  were  cultivated  for  food  or  market,  unless  the  lar- 
^^J  charged  was  that  of  some  fruit  or  vegetable  cultivated 
fop  food  or  market  not  specifically  mentioned  in  the  statute.* 
On  trial  of  an  indictment  charging  defendant  with  stealing 
''seed  cotton  and  lint  cotton,"  evidence  that  he  took  the 
gleanings  of  the  cotton  from  the  field  is  not  admissible.  To 
Pander  such  evidence  competent,  the  indictment  should  be 
framed  under  the  statute,  and  describe  the  crop  as  "  growing, 
standing,  or  ungathered ' '  in  the  field,  and  cultivated  for  food 
or  market.'  In  Pennsylvania,  an  indictment  for  stealing  a 
certain  amount  of  "  com  in  the  ear  "  is  sufficiently  specific  in 

» State  V.  Donovan,  1  Del.  Cr.  48. 

*  Schamberger  v.  State,  68  Ala.  548. 
<  HoUy  ▼.  State,  54  Ala.  288. 

*  Smitherman  v.  State,  68  Ala.  24. 

» State  V.  Thompson,  98  N.  C.  537;  State  v.  LUes,  78  N.  C.  496. 

*  State  V.  Ballard,  97  N.  C.  448. 
'  State  V.  Bragg,  86  N.  C.  687. 
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description  if  supported  by  proof  that  the  grain  stolen  was 
Indian  corn  or  maize.*  In  South  Carolina,  under  the  statutes 
making  the  stealing  of  corn  *'  from  the  field  "  a  felony,  an 
indictment  charging  the  stealing  of  corn  ''in  the  field"  is 
fatally  defective;'  but  such  indictment  will  support  a  convic- 
tion of  simple  larceny,  under  a  general  verdict  of  guilty.*  In 
Texas,  the  rule  that  an  information  or  indictment  is  not  viti- 
ated by  inaccurate  orthography,  is  applicable  to  a  charge  that 
the  accused  stole  "  seventy  years  of  com." * 

§  86.  Ores  and  minerals. — In  Calif omia,  where  the  defend- 
ant was  charged  with  stealing  gold-bearing  quartz  rock,  and 
it  did  not  appear  from  the  indictment  that  the  rock  had  been 
severed  from  the  ledge  and  thus  become  personal  property,  be- 
fore the  alleged  taking  by  the  defendant,  it  was  held  ground  for 
arrest  of  judgment.*  But  judgment  will  not  be  arrested  where 
the  objection  is  not  to  the  whole  of  the  indictment,  but  only 
to  the  allegations  concerning  a  part  of  the  property  which  is 
alleged  in  it  to  have  been  stolen.*  In  Idaho,  an  indictment 
charging  the  property  stolen  as  ' '  a  quantity  of  specimens  of 
gold  and  silver  ores  of  one  hundred  and  fifty  pounds  in 
weight,"  is  sufficient.  "  Specimens  of  gold  and  silver  ores," 
in  common  and  ordinary  acceptation,  means  pieces  and  samples 
of  such  ores  severed  from  the  ledge.* 

§  87.  Ineensistent  descriptions ;  amendment ;  aider  by 
verdict. — An  indictment  which  in  one  count  described  the 
thing  stolen  as  "  a  certain  writ  oi  fieri  facias  belonging  to  the 
superior  court,"  in  another  count  as  ''a  certain  process  of 
and  belonging  to  the  superior  court,"  and  in  a  third  count  as 
*'  a  certain  record  of  and  belonging  to  the  superior  court,"  is 
bad  for  uncertainty.*    So  an  indictment  which  charges  that 

»  Com.  V.  Pine,  2  Pa.  L.  J.  Rep.  154. 

•  State  V.  Shuler,  19  S.  C.  140. 
»  State  V.  Nelson,  28  S.  C.  16. 

•  Stinson  v.  State,  5  Tex.  App.  31. 

» People  V.  Wmiams,  35  Cal.  671. 

•  Com.  V.  Eastman,  2  Gray  76.    See  Com.  v.  Hathaway,  14  Id.  392. 
^  People  V.  Freeman,  1  Idaho  T.  322. 

•  State  V.  McLeod,  5  Jones  318. 
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the  defendant  ^ '  feloniously  took  and  carried  away  one  peck 
of  corn,  a  part  of  an  outstanding  crop  of  corn,  of  the  value  of 
twenty-five  cents,  the  personal  property  of  H.,"  is  self -con- 
tradictory,  and  fatally  defective ;  and  neither  of  the  descrip- 
tive averments  can  be  struck  out  as  surplusage.*  An  indict- 
ment containing  a  single  count  charging  that  defendant  felo- 
niously took  and  carried  away  three  dollar  bills,  and  also  two 
five-dollar  bills,  may  be  amended,  with  defendant's  consent, 
to  conform  to  proof  showing  that  he  took  two  five-dollar  and 
three  ten-dollar,  but  no  one-dollar  bills.*  So  an  indictment 
chai^g  the  larceny  of  "  one  lot  of  clothing,  valued  at  one 
dollar  and  fifty  cents,"  may  be  amended  so  as  to  read,  ''  one 
lot  of  clothing,  consisting  of  one  pair  of  woolen  pantaloons 
and  one  plaited  bosom  shirt. "  *  And  on  the  trial  of  an  inform- 
ation for  stealing  "one  yoke  of  cattle"  it  is  not  error  to 
permit  the  information  to  be  amended  by  inserting  after  the 
description  a  separate  description  of  each  steer,  where  the  evi- 
dence only  tends  to  connect  the  defendant  with  the  larceny  of 
one  of  the  steers,  and  the  court  instructs  the  jury  that  if  they 
were  not  satisfied  that  there  was  a  larceny  of  both  oxen,  but 
^ere  satisfied  that  the  defendant  took  one,  they  might  find 
him  guilty  of  the  larceny  of  the  one.*  In  Georgia,  an  indict- 
ment charging  the  defendant  with  stealing  ''twelve  five-dol- 
lar and  one  ten-dollar  notes,  to- wit :  United  States  promis- 
sory or  bank  notes  of  the  value  of  seventy  dollars,"  is  not, 
after  verdict,  objectionable  on  the  ground  that  the  description 
was  uncertain  and  in  the  alternative.*  In  Virginia,  where  an 
indictment  charged  the  stealing  from  C.  of  three  swarms  of 
hees  and  forty  pounds  of  honey,  it  was  held  that  it  must  be 
intended  after  verdict,  that  the  bees  were  reclaimed  and  the 
honey  the  property  of  C*  In  Washington,  an  information 
for  grand  larceny,  which  merely  describes  the  property  taken 
as  ''a  quantity  of  money  of  the  value  of  $77,  the  property  of 

^  Smitherman  v.  State,  08  Ala.  24. 

'  Reynolds  v.  State,  (Ala.)  9  So.  Rep.  898. 

'  State  V.  Carter,  (La.)  9  So.  Rep.  128. 

*  People  V.  Price,  74  Mich.  87. 
'  Bell  T.  State,  41  Ga  589. 

*  Harvey  v.  Ck>m.,  28  Gratt.  941. 
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one  E.,"  though  insufficient  under  the  common  law,  is,  after 
verdict,  sufficient  under  Code,  §  1023,  making  it  sufficient  in 
charging  the  larceny  and  embezzlement  of  money  to  describe 
the  property  taken  by  giving  it  its  general  name  of  ' '  mone}'. ' '  * 

§88.  Miseellaneous  eases. —  An  indictment  alleging  lar- 
ceny of  ''twenty -five  cords  of  wood"  is  valid  without  alleging 
that  the  wood  was  "goods  and  chattels."  *  An  indictment  for 
larceny  from  the  person,  which  charges  that  the  defendant  did 
take  from  the  person  of  one  C.  "one  watch  and  chain  of  the 
valaue  of  $75,  and  the  property  of  the  said  C,"  is  sufficiently 
specific  in  the  description  of  the  property  stolen.*  A  descrip- 
tion in  an  indictment  charging  larceny  of  certain  county  orders, 
which  states  the  amount  and  value  of  each  order,  and  that  it 
was  drawn  by  the  county  auditor  on  the  county  treasurer,  is 
sufficient.*  An  indictment  charging  that  defendant,  on,  etc., 
at,  etc.,  did  "unlawfully  and  feloniously  steal,  take  and  carry 
away,  of  the  personal  goods  and  chattels  of  one"  A.  "then 
and  there  being  of  the  value  of  four  dollars,  one  pair  of  boots, 
contrary  to  the  form  of  the  statute,"  while  somewhat  trans- 
posed and  out  of  the  usual  form,  substantially  and  sufficiently 
charges  a  larceny  of  the  personal  goods  of  the  party  named.* 
An  information  that  defendant  did  embezzle  a  warranty  deed, 
the  property  of  C. ,  made  by  C.  as  grantor  to  defendant  as 
grantee,  and  duly  acknowledged,  which  conveyed  certain 
land,   is  good  upon  motion  in  arrest  of  judgment,   under 

^  State  V.  Hanshew,  27  Pac.  Rep.  1029.  An  indictment  for  grand  lar- 
ceny charged  defendant  with  stealing  *'one  jewelry-box  containing  two 
gold  watches  and  chains,  of  the  value  of  $300;  aU  of  said  property,  viz., 
the  jewelry-box  and  its  contents,  was  of  the  value  of  $450,  of  the  goods  and 
chattels  of  one  J."  Held,  (1.)  That  an  objection  that  the  charge  of  steal- 
ing the  box  containing  watches  and  chains  was  not  a  charge  of  stealing 
the  watches,  except  by  way  of  inference,  was  correct;  but  that  the  objec- 
tion went  to  the  form,  and  not  to  the  substance,  of  the  allegation,  and  was 
waived  by  a  failure  to  demur.  (2.)  That  it  could  be  implied  by  fair  and 
reasonable  intendment,  from  the  allegations  of  the  indictment,  that  the 
defendant  was  charged  with  stealing  the  watches  and  chains. — State  v. 
Derst,  10  Nev.  443. 

*  State  V.  Parker,  84  Ark.  158;  86  Am.  Rep.  5. 
»  PoweU  V.  State,  (Ga.)  18  S.  E.  Rep.  829. 

«  Engleman  v.  State,  2  Ind.  91;  52  Am.  Dec.  494. 

•  King  V.  State,  44  Ind.  285. 
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Kansas  Comp.  Laws,  c.  31,  §  84,  providing  that  if  a  per- 
son steal  a  deed,  being  the  act  of  another,  by  which  any  in- 
terest in  real  property  is  conveyed,  he  shall  be  held  guilty  of 
^nd  larceny,  etc.*  The  words  "a  pair  of  pants ''  in  an  in- 
dictment, sufficiently  describe  a  thing  which  may  be  the  sub- 
ject of  larceny.'  An  indictment  is  not  vitiated  by  the  use  of 
the  word  ''property"  instead  of  "goods  and  chattels."  *  So 
an  indictment  for  stealing  a  hat  need  not  describe  it  as  a  black 
or  white  hat,  or  a  felt  or  beaver.*  An  indictment  alleging 
that  the  prisoner  did  break  and  enter  the  cellar,  ''and  one  keg 
of  wine  of  the  value  of  fifteen  dollars,  of  the  goods  and  chat- 
tels of  J.  W.  Hale,  in  the  said  house  and  cellar  then  and  there 
being  found,  then  and  there  feloniously  did  steal,"  etc.,  is  good 
as  an  indictment  for  petit  larceny.*  And  so  is  an  indictment 
charging  the  theft  of  sundry  different  articles  of  clothing  and 
household  goods,  describing  them  only  by  number  and 
kind,  and  alleging  an  aggregate  value  of  the  whole,  with  a 
statement  that  a  more  specific  description  was  to  the  grand 
jurors  unknown.' 

'  State  T.  SuUivan,  43  Kan.  563. 

'  State  V.  Johnson,  30  La.  An.  Part  11  904. 

*  State  V.  Bayonne,  86  La.  An.  761. 

*  State  V.  Martin,  83  N.  C.  672. 

'  State  V.  Hupp,  31  W.  Ya.  355.  A  description  of  the  goods  stolen  as  "ten 
yards  of  brocade  silk,  of  the  value  of  thirty  dollars;  fifteen  yards  of  bronze- 
colored  satin,  of  the  value  of  nineteen  doUars,"  etc.,  aU  of  the  value  of  a 
specified  sum,  is  sufficient. — Harrington  v.  State,  76  Lid.  112.  So  also  of 
a  description,  '*one  book  of  the  value  of  six  doUars,  the  personal  prop- 
erty of  A."  — Turner  v.  State,  102  Ind.  426.  And  of  a  description,  **a 
parcel  of  oats."— State  v.  Brown,  1  Dev.  137;  17  Am.  Dec.  562.  And  of  a 
description,  a  "  certain  instrument  of  writing  containing  evidence  of  an  ex- 
isting contract  for  the  conveyance  of  real  estate,  to-w^it:  a  town  lot  in  the 
city  of  A.,"  etc.,  of  a  specified  value,  the  property  of  M.  F. —  Digno witty  v. 
State,  17  Tex.  521;  67  Am.  Dec.  670. 

'  Ware  v.  State,  2  Tex.  App.  547.  On  the  other  hand,  an  indictment 
for  stealing  ''a  pocketbook  and  contents  of  the  value  of  twenty  dol- 
lars,'' without  describing  the  contents,  does  not  charge  larceny  except 
of  the  pocketbook.-— Johnson  v.  State,  82  Ark.  121.  And  a  description 
of  the  property  stolen,  as  "some  bottled  beer  of  the  value  of  two 
dollars  and  fifty  cents,"  is  insufficient,  on  motion  in  arrest  of  judg- 
ment—State V.  Hoyer,  40  La.  An.  744.  So  of  a  description  "one  case  of 
merchandise  of  the  value  of  six  dollars,"  containing  no  excuse  for  the  want 
of  a  more  full  and  definite  description.— State  v.  Dawes,  75  Me.  51.    And  of 
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AVERMENT  OF  OWNERSHIP. 

§  80.  Necessity  of  the  averment. 

90.  Sufficiency,  generally. 

91.  Ostensible  or  apparent  owner. 

92.  General  and  sx>ecial  owners. 

93.  *'  Ooods  and  chattels  of  A." 

94.  Property  in  hands  of  bailee. 

95.  Property  levied  on  by  officer. 

96.  Articles  furnished  by  parent  to  child. 

97.  Property  of  married  women. 

98.  Property  of  partners  or  other  joint  owners. 

99.  Estrayed  animals. 

100.  Property  in  hands  of  tenant. 

101.  Alleging  ownership  in  an  **  estate." 

102.  Ownership  of  matter  stolen  from  the  mail. 
108.  Property  of  corporations. 

104.  Unknown  owners. 

105.  Amending  the  allegation. 

106.  Averment  of  possession,  whence  taken. 

§  89.  Necessity  of  the  ayerment. — The  well  settled  rule 
is  that  in  an  indictment  for  larceny,  the  ownership  of  tho 
property  or  thing  stolen  must  be  alleged,  or  the  failure  to 
allege  it  must  be  excused  by  proper  averments,  and  a  variance 
between  the  allegations  and  the  proof  is  fatal  to  a  conviction.  * 
An  indictment  which  does  not  allege  the  property  to  have 
been  that  of  some  person  other  than  defendant  is  fatally 
defective  even  after  verdict."     Thus  an  indictment  is  defective 

an  indictment  for  larceny  of  one  pound  of  "meat." — State  v.  Patrick,  79  N. 
C.  655;  State  v.  Morey,  2  Wis.  494;  or  of  * 'one  certain  trunk  or  chest  contain- 
ing various  articles  of  clothing,  jewelry,  etc."— Potter  v.  State,. 89  Tex.  388: 
and  of  an  indictment  charging  the  stealing  of  certain  papers  of  the  value  of 
$110,  not  otherwise  describing  the  papers  charged  to  have  been  stolen. — Rob- 
inson V.  Commonwealth,  82  Gratt.  866;  and  of  an  indictment  charging' 
biurglary  with  intent  to  commit  larceny,  which  alleges  that  one  pair  of 
pants  "and  other  goods,"  of  the  value  of  |24,  without  specifying  the  other 
goods,  were  stolen.— State  v.  McClung,  (W.  Va.)  13  S.  E.  Rep.  654. 

»  Underwood  v.  State,  72  Ala.  220;  People  v.  Frank,  1  Idaho  T.  200;  Reed 
▼.  Commonwealth,  7  Bush  641;  People  v.  Stewart,  44  Mich.  484;  Stone  v» 
State,  12  Tex.  App.  198. 

'  People  V.  Hansleman,  76  Cal.  460. 
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in  charging  that  produce  severed  from  the  soil  was  part  of  a 
crop  "produced''  by  A.  The  averment  of  ownership  is 
indespensable. '  The  thing  stolen  must  be  charged  to  be  the  prop- 
erty of  the  actual  owner,  or  of  a  person  having  a  special  property 
as  bailee,  and  from  whose  possession  it  was  stolen.'  If  the 
ownership  be  not  known,  it  must  be  averred  to  be  the  property 
of  some  person  or  persons  to  the  grand  jurors  unknown.*  An 
allegation  that  the  accused  ^^  did  fraudulently  take  and  steal 
a  horse  from  the  possession  of  John  Dennis  ' '  is  not  an  allega- 
tion of  ownership.*  It  is  not,  however,  a  material  part  of  the 
offense  that  the  property  should  have  been  stolen  from  a  par- 
ticular individual.  The  only  object  of  setting  forth  the  name 
of  the  owner  is  to  identify  the  transaction,  so  as  to  enable  the 
defendant  to  protect  himself  by  proper  plea  against  another 
prosecution  for  the  same  offense.  The  indictment  may  charge 
that  the  owner  is  unknown  to  the  jurors,  and  this  would  be 
sofSdent.* 

§90.  Sufflciency^  generally. — The  indictment  should  al- 
lege the  ownership  in  the  thing  stolen,  as  of  the  date  when 
the  offense  was  committed.*  Ownership  is  sufficiently  alleged 
by  an  averment  that  the  property  was  taken  from  the  posses- 
sion of  A.,  ''the  owner  thereof ."  *  An  averment  that  the 
horse  stolen  "belonged  to  one  TV.,"  sufficiently  shows  that  it 
was  W.'s  property  when  it  was  stolen,  without  prefixing  the 
words  '*  then  and  there."  *    Where  the  thing  stolen  is  a  coffin 

'  state  V.  Sheppard,  88  La.  An.  1216. 

» People  V.  Bennett,  87  N.  Y.  117;  98  Am.  Dec.  551. 

*  Winder  v.  State,  25  Ind.  234;  Com.  v.  Manley,  12  Pick.  178;  Com.  v. 
Horae,  14  Mass.  217;  Reed  v.  Com.,  7  Bush  641. 

*  Hiaddox  V.  State,  14  Tex.  App.  447. 
•State  V.  BeU,  66  N.  C.  818. 

*  People  V.  Lewis,  64  Cal  401. 

'  Mathews  v.  State,  17  Tex.  App.  472.  An  information  charged  that  de- 
fendant, **  on  or  about  the  17th  day  of  November,  1889,  did  *  *  *  steal 
*  *  •  a  certain  bank  check,  »  »  •  which  said  check  was  then  and 
there  of  the  value  of  |95.50,  and  was  the  property  of  said  P."  Held,  that 
this  sufficiently  aUeged  that  the  check  was  the  property  of  P.  at  the  time 
theofFense  was  committed.  DeHaven,  J.,  diaaenti'ng.^FeopiB  t.  Arras, 
(Cal )  26  Pac  Rep.  766. 

*  State  T.  Griffin,  79  Iowa  568. 
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containing  the  remains  of  a  human  being,  the  coffin  is  properly 
charged  to  be  the  property  of  the  person  who  famished  it  and 
buried  the  deceased/  The  ownership  of  whiskey  stored  in  a 
government  warehouse,  is  properly  laid  in  him  who  has  the 
right  to  take  it  away  on  the  payment  of  the  tax.'  An  indict- 
ment in  several  counts,  where  a  person  is  charged  as  the  owner 
in  each  count,  is  not  bad  for  duplicity.*  A  superintendent  of 
another's  plantation  is  the  servant  of  the  employer,  and  an  in- 
dictment for  larceny  of  part  of  a  crop  thereon,  charging  the 
same  as  of  the  property  of  the  superintendent,  is  insufficient.  * 
In  South  Carolina,  in  an  indictment  for  breach  of  trust  with 
fraudulent  intent,  ownership  of  the  property  must  be  alleged 
with  the  same  accuracy  and  after  the  same  rules  as  in  com- 
mon law  larceny.' 

§  91.  Ostensible  or  apparent  owner. — It  is  sufficient  to 
lay  the  title  of  the  property  stolen  in  the  ostensible  or  appar- 
ent owner ;  and  cattle  at  large  in  the  woods  or  prairies  must 
be  considered  as  in  the  possession  of  the  owner.  *  So,  a  horse 
on  its  accustomed  range  is,  in  contemplation  of  law,  in  the 
possession  of  its  owner.  ^  The  ownership  of  timber  cut  on 
lands  is  properly  laid  in  one  who  was  in  possession  asserting 
title ;  and  these  facts,  in  the  absence  of  evidence  to  the  con- 
trary, are  sufficient  proof  of  such  averment  without  the  intro- 
duction of  the  title  deeds.'  So  the  goods  may  be  described  as 
the  property  of  one  who  had  possession,  but  who,  by  reason 

>  State  Y.  Doepke,  68  Mo.  208;  80  Am.  Rep.  785. 
«  State  V.  Harmon,  104  N.  C.  792. 
^  Cooper  ▼.  State,  79  Ind.  206. 
^  Heygood  ▼.  State,  59  Ala.  49. 

*  State  ▼.  Shirer,  20  S.  C.  392.    A  county  treasurer,  in  pursuance  of  the 
custom,  and  for  the  purpose  of  paying  the  State  tax,  indorsed  and  sent  to 

the  State  ComptroUer  a  draft  for  $7,500;  the  Second  Deputy  ComptroUer  law- 
fuUy  received,  indorsed  and  delivered  it  at  the  State  Treasurer'soffice  to  P. , 
:a  cashier  therein,  whose  duty  it  was  to  receive  such  drafts  and  moneys  and 
to  deposit  them  daily  in  bank.  Instead  of  depositing  the  draft,  P.  con- 
verted it  to  his  own  use.  Held,  that  P.  could  pi-operly  be  convicted  of  lar- 
ceny under  an  indictment  alleging  ownership  of  the  draft  to  be  in  the  State 
of  New  York.— Phelps  v.  People,  72  N.  Y.  384. 

*  State  V.  Everage,  88  La.  An.  120.    Compare  State  v.  E:ane,  Id.  1)^9. 

'  Huffman  v.  State,  28  Ter.  App.  174;  Moore  v.  State,  8  Tex.  App.  496. 
«  Momingstar  v.  State,  52  Ala.  405. 
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of  having  purchased  them  from  a  thief,  had  no  title  thereto.  *  A 
check  may,  under  Mass.  Gen.  Stat.  ch.  1Y2,  §  12,  be  described 
as  the  property  of  the  payee,  though  stolen  from  the  custody 
of  another  person  who  had  no  interest  in  it.' 

§  92.  General  and  special  owners. — The  property  may  be 
averred  to  be  in  either  of  two  persons,  where  one  has  the  gen- 
eral property  and  the  other  the  special  property  in  the  thing 
taken;*  and  this  although  the  goods  were  never  in  the  real 
owner's  possession,  but  only  in  that  of  the  special  owner.* 
Thus,  the  superintendent  of  the  poor  is  a  mere  agent  of  the 
county ;  and  if  goods  purchase4  by  him  for  the  support  of  the 
poor  be  stolen,  the  property  may  be  laid  either  in  the  county 
pv  in  him.'  So,  an  indictment  for  stealing  money  from  a 
guardian,  may  allege  that  it  is  the  property  of  the  guardian.  * 
An  innkeeper  may  acquire  sufficient  special  property  to  sup- 
jwrt  an  allegation  of  ownership ;  but  this  wiU  not  prevent  an 
allegation  of  property  in  the  general  owner.  It  may  be  laid 
as  the  property  of  either.*  Where  goods  are  in  the  hands  of 
a  receiver,  as  such,  he  has  a  special  property  therein,  and,  in 

^  Com.  T.  Bowers,  8  Brews.  850.  Where  the  goods  of  A.  are  stolen 
by  B.,  and  afterward  they  are  stolen  from  B.  by  C,  an  indictment  against 
the  latter  may  charge  them  to  be  the  property  of  either  A.  or  B. — Ward  t. 
People,  8  Hm  805. 

'  Com.  ▼.  Lawless,  108  Mass.  425. 

'  Billard  ▼.  State,  80  Tex.  867;  94  Am.  Dec.  817;  Moseley  v.  State,  42  Ter. 
78;  Cox  ▼.  State,  48  Tex.  101;  King  v.  State,  Id  851;  Gaines  v.  State,  4 
Tex.  App.  880;  Crockett  ▼.  State,  5  Tex.  App.  526.  An  indictment  for 
theft  of  cattle  alleged  the  ownership  to  be  in  one  F.,  who  testified  that 
the  animals,  though  the  property  of  his  sister,  were,  when  taken,  in  his 
possession  and  care  and  under  his  control,  with  fuU  authority  to  sell  them, 
and  that  he  held  a  power  of  attorney  from  his  sister;  but  the  power  of 
attorney  was  not  produced.  Held,  that  the  ownership  was  well  aUeged 
to  be  in  F.,  and  his  testimony,  irrespective  of  the  power  of  attorney,  was 
admissible  in  support  of  the  allegation. — Turner  v.  State,  7  Tex.  App.  506. 

^  State  V.  Gk>rham,  55  N.  H.  152;  State  v.  Mullen,  80  Iowa  208;  Com.  y. 
0  Hara,  10  Gray  460;  Hill  y.  State,  1  Head  454.  In  an  indictment  for 
stealing  from  the  house  of  A.  an  article  belonging  to  B.,  it  is  not  necessary 
either  to  allege  or  prove  that  the  article  stolen  was  under  the  control  of  or 
belonged  to  A  — HiU  v.  State,  41  Tex.  157. 

'  People  V.  Bennett,  37  N.  Y.  117;  98  Am.  Dec.  551. 

'  Thomasson  v.  State,  22  Ga.  499. 

^  Barnes  v.  People,  18  111.  52;  65  Am.  Dec.  699. 
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an  indictment  for  larceny  the  property  may  be  laid  in  him ; 
and  this  is  so  where  the  property  consists  of  crops  held  and 
managed  by  tenants  for  the  receiver,  the  possession  of  the 
tenants  being  the  possession  of  the  receiver.  * 

§  93.  *^  Goods  and  chattels  of  A.'* — Ordinarily  the  use  of 
such  phrases  as  "goods  and  chattels  of  A.,  "or  "property  and 
chattels  of  A. ,"  is  a  suflBicient  allegation  of  ownership,  the  term 
"chattel "  denoting  property  and  ownership.*  It  is  not  nec- 
essary to  use  the  exact  words  of  the  statute,  if  words  of  equiva- 
lent import  are  employed,  as  "goods  and  chattels  of  A.,"  in- 
stead of  "  belonging  to "  A.*  In  Delaware,  however,  the 
property  in  gold  or  silver  coin  must  be  alleged  to  be  of  the 
money,  and  not  of  the  goods  and  chattels,  of  the  party  from 
whom  it  was  stolen.*  But  in  Maine,  an  indictment  for  the 
larceny  of  coin,  bills,  bonds  and  treasury  notes,  which  de- 
scribes them  as  "of  the  goods  and  chattels"  of  A.,  suffi- 
ciently alleges  ownership.* 

§  94.  Property  in  hands  of  bailee. —  The  possession  of  a 
bailee  is  the  possession  of  the  owner,  and  a  larceny  from  the 
former  is  a  larceny  from  the  owner.*  Therefore  it  is  sufficient 
for  an  indictment  to  lay  the  property  in  the  bailee  of  the 
owner.*  This  results  from  the  rule  already  considered (supra^ 
§  92)  that  if  one  person  has  the  ownership  of  the  property  and 
another  has  the  possession,  charge  or  control  of  it,  the  owner- 
ship may  be  alleged  in  either. "  Where,  however,  money  is 
taken  from  one  holding  it  for  the  owner  without  the  latter' s 

>  state  V.  Rivers,  CJO  Iowa  881. 

*  People  V.  Holbrook,  18  Johns.  90;  Com.  v.  Moseley,  2  Va.  Cae.  154; 
People  V.  Kent,  1  Doug  42;  People  v.  Stanford,  64  Cal.  17;  Qarber  v.  State, 
94  Ind.  219. 

»  State  V.  Ware,  «2  Mo.  597. 

♦  State  V.  Parker,  1  Del.  Cr.  9. 
«  State  V.  Bartlett,  55  Me.  200. 

•  State  V.  Moore,  101  Mo.  316. 

'  State  V.  Allen,  103  N.  C.  438;  Same  v.  PoweU,  108  N.  C.  424;  State,  v. 
Hardison,  75  N.  C.  203;  State  v  Addington,  1  Bail.  310.  And  see  People  t. 
Smith.  1  Parker,  829. 

8  HiU  V.  State,  11  Tex.  App.  1^2;  Blackburn  v.  State,  44  Tex.  467;  Wil- 
son  V.  State,  12  Tex.  App.  481;  Duren  v.  State,  15  Tex.  App.  624. 
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bowledge,  the  indictment  should  allege  the  ownership  and 
possession  in  the  holder,  and  negative  his  consent  to  the  tak- 
ing, or  should  allege  the  owner's  title,  and  the  possession  of 
the  holder  for  him. ' 

§95.  Property  leried  on  by  oflBcer. — In  an  indictment 
for  taking  goods  from  the  custody  of  the  sheriff  or  constable, 
he  may  be  alleged  to  be  the  owner,  as  he  is  a  bailee  in  posses- 
sion.' But  where  the  bailee  of  a  sheriff  took  from  him  per- 
sonal chattels  which  had  been  attached,  and  gave  an  account- 
able receipt  with  a  promise  to  deliver  the  same  on  demand*, 
it  was  held  that  the  bailee  had  no  such  special  property  in  the 
chattels  as  would  sustain  an  indictment  charging  larceny  from 
such  bailee.' 

§  96.  Articles  famished  by  parent  to  child. — Necessary 
articles  furnished  by  a  parent  to  a  child  may  be  described  in 

"  Otero  ▼.  State,  (Tex.  App.)  17  S.  W.  Rep.  1081. 

lUusirations  of  the  rule: — If  a  coach  be  standing  in  the  yard  of  a  coach- 
maker  to  be  repaired,  and  a  plate  of  glass  and  hammer  cloth  be  stolen 
from  it,  the  property  may  be  laid  in  the  coachmaker,  and  where  goods  are 
stolen  from  the  boot  of  a  stage,  they  may  be  laid  in  the  driver,  though  he  be 
not  the  proprietor  of  the  coach.— U.  S.  v.  Burroughs,  3  McLean  405.   An  in- 
dictment for  stealing  a  pistol,  hired  from  the  State,  may  be  described  as  the 
property  of  the  hirer.— Jones  v.  State,  18  Ala.  158.     Goods  stolen  from  a 
wmnan  who  takes  in  the  linen  of  other  people  to  wash,  may  be  charged  in 
the  indictment  to  be  the  property  of  such  woman. — State  v.  Ayer,  8  Foster 
901;  U.  S.  V.  Burroughs,  8  McLean,  405.  Where  a  person  receives  leather  to 
make  into  shoes,  to  be  delivered  to  his  employer  when  done,  an  indictment 
tor  stealing  them,  while  yet  in  the  hands  of  the  manufacturer  may  allege 
the  property  of  the  shoes  to  be  in  him  —State  v.  Ayer,  supra.  The  property 
in  abox  belonging  to  a  society,  deposited  in  a  tavern,  the  landlord  being  en- 
titled to  the  key  of  the  box,  may  be  laid  to  be  in  the  landlord.— Ibid.  An  in- 
^^ictment  for  theft  of  money  alleged  the  ownership  and  possession  in  one  D. 
and  one  W.    The  proof  showed  that  they  were  mercantile  partners,  and 
^t  the  bulk  of  the  money  was  on  deposit  with  them  for  owners  whose 
want  of  consent  to  the  taking  was  not  proved.     Held,  that  the  ownership 
^^  Well  laid  in  the  bailees,  and  proof  that  the  money  was  taken  without 
^^  consent  was  sufficient  on  that  part  of  the  case. — Skip  worth  v.  State, 
^Tex.  ^pp,  185,    The  rule  that  delivery  to  the  carrier  passes  title  to  tlie 
^^^gnee— applied  on  a  trial  for  theft  from  a  freight  car-  of  horses  of  S. 
•^^  F ,  consignees.— Walker  v.  State,  9  Tex.  App.  88. 

'  ^tate  V.  Clapper,  59  Iowa  279;  Palmer  v.  People,  10  Wend.  105;  25  Am. 
^  661. 
'Com.  V.  Morse,  14  Mass.  217. 
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the  indictment  as  belonging  either  to  the  parent  or  child. 
Thus  an  indictment  for  stealing  a  saddle  furnished  by  a  father 
to  his  minor  son  may  describe  the  saddle  as  the  property 
either  of  the  father  or  the  son.*  The  ownership  is  well  laid 
in  the  child,  where  the  articles  stolen,  being  in  his  possession, 
are  used  exclusively  by  him.' 

§  97.  Property  of  married  women. — In  Alabama,  an  in- 
dictment for  stealing  the  separate  property  of  the  wife,  from 
the  possession  of  the  husband,  may  describe  it  as  belonging  to 
the  husband,"  inasmuch  as  he  has  a  special  property.*  So,  in 
Delaware,  in  an  indictment  for  stealing  wheat  grown  on  a 
farm  and  from  a  barn  on  it  which  belonged  to  a  married 
woman  in  her  own  right,  the  property  in  the  wheat  may  be 
laid  in  her  husband,  if  he  usually  receives,  sells  and  disposes 
of  the  proceeds  and  crops  of  the  farm  for  his  own  use  with  her 
consent,  and  she  claims  to  exercise  no  control  or  ownership 
over  them.*  In  Louisiana,  goods  stolen  from  the  community 
should  be  alleged  to  belong  to  the  husband,  and  proof  that 
they  belong  to  the  community  will  not  sustain  a  charge  that 
they  belong  to  the  wife.*  In  Massachusetts,  money  held  by  a 
married  woman,  for  the  support  of  herself  and  children,  is,  in 
contemplation  of  law,  the  property  of  her  husband,  and  must 
be  so  averred  in -pleading,  when  an  averment  of  property  is 
necessary;'  and  the  statute  (of  1855,  ch.  304)  enabling  mar- 
ried women  to  have  money  and  property  in  their  own  right 
and  to  their  own  use,  and  to  trade  on  their  own  account,  does 
not  change  this  rule  of  the  common  law.*  In  Nevada,  the 
point  has  been  raised  but  not  decided.*     In  New  York,  where 

>  State  V.  Williams,  2  Strobh.  239. 
«  State  V.  Koch.,  4HarriDK  570. 

>  Davis  V.  State,  17  Ala  415;  Lavender  v.  State,  60  Ala*.  60. 

*  EUis  V.  State,  76  Ala.  90. 

*  State  V.  Jackson,  1  Del.  Cr.  561. 

*  State  V.  Gkiffery,  12  La.  An.  265.  The  rule  is  the  same  in  Texas.  Mer- 
riweather  v.  State,  88  Tex.  789. 

1  Com.  V.  Davis,  9  Gush.  288. 

*  Com.  V.  WiUiams,  7  Gray  887.  • 

*  An  indictment  alleged  the  value  and  ownership  to  be  "two  gold  watches, 
each  of  the  value  of  |75,  and  one  gold  chain  of  the  value  of  $25 ^  and  one 
gold  locket  of  the  value  of  $15,  the  property  of  B."    Upon  the  trial,  th« 
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the  personal  property  of  the  wife  is  used  in  the  household 
with  her  assent,  it  may,  in  an  indictment  for  larceny,  be  laid 
either  in  her  or  her  husband,  she,  in  such  case,  having  the 
general  title,   and  the  husband  a  qualified  possession.*     In 
South  Carolina  and  Ohioj  while  a  married  woman  may  acquire 
title  to  articles  of  apparel  by  gift  from  her  husband,  yet  her 
niere  use  and  enjoyment  of  such  articles  purchased  by  her 
husband  does  not  give  her  title  thereto  as  her  separate  prop- 
erty ;  and  on  an  indictment  for  stealing  such  articles,  laying 
them  as  the  property  of  the  husband,  the  question  of  title  is 
for  the  jury.*     But  such  articles  purchased  by  a  wife  with  her 
separate    money  or  means,    are  made   her  separate    prop- 
erty by   the   Ohio   statute,    and   a  conviction  for  the  lar- 
ceny of  such  goods  under  an  indictment  laying  the  prop- 
erty   in    the    husband    cannot  be  sustained,    although    the 
goods  were  stolen  from  the  family  residence.*     In  Texas,  an 
indictment  for  theft  of  the  wife's  separate  property  from  the 
husband's  possession,  constituted  by  his  actual  control,  care 
and  management  of  it*,  might,   before  as  well  as  since  the 
revision  of  the  codes,  allege  the  ownership  in  the  husband.* 
In  Utali,  it  is  proper  to  allege  that  money  furnished  by  a 
husband  for  support  of  his  wife,  and  stolen  from  her,  was 
the  money  of  the  husband,  and  stolen  from  him.'     In  Yir- 
ginia,  a  married  woman  cannot  be  stated  to  be  the  owner  of 
property  alleged  to  have  been  stolen  in  an  indictment  for  lar- 
ceny, and  if  it  appears  that  the  person  stated  in  the  indict- 
ment to  be  the  owner  was  a  married  woman  at  the  time  of 
the  larceny  the  prisoner  should  be  acquitted.     But  if,  in  such 
a  case,  there  is  a  verdict  and  judgtnent  against  the  prisoner, 

locket  was  proven  to  be  the  property  of  B.*b  wife  before  marriage.  Held, 
that  as  there  was  no  testimony  tending  to  show  less  value  of  any  of  the 
property,  it  was  not  necessary  to  decide  whether  the  ownership  of  the 
locket  was  properly  aUeged  in  B. — State  v.  En.,  10  Nev.  277. 

» Petre  V.  State,  35  N.  J.  L.  64 

'  State  V.  Pitts,  12  S.  C.  180;  32  Am.  Rep.  508 ;  Pratt  v.  State,  85  Ohio  St. 
514;  85  Am.  Rep.  617. 

*  Pratt  V.  State,  85  Ohio  State  514;  85  Am.  Rep.  617. 

*  Alexander  v.  State,  9  Tex.  App.  48. 

*  People  V.  McCarty,  5  Utah  280. 
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which  is  reversed  on  appeal,  when  the  case  goes  back,  a  noUs 
proseqid  may  be  entered  and  a  new  indictment  found.* 

§98.  Property  of  partners  or  other  Joint  owners. — At 

common  law,  where  property  stolen  belongs  to  a  body  of  per- 
sons it  ought  not  to  be  laid  in  the  indictment  as  the  property 
of  the  body,  unless  such  body  is  incorporated,  but  should  be 
described  as  belonging  to  the  individuals  composing  the  com- 
pany. An  indictment  which  does  not  describe  the  property  as 
belonging  to  any  natural  person  or  persons,  nor  to  any  cor- 
porate body,  is  bad  on  motion  in  arrest  of  judgment,*  and  the 
names  of  all  the  partners  or  joint  owners  must  be  stated ;  but 
if  the  things  stolen  belong  to  a  corporation  an  indictment  will 
be  good  which  contains  an  allegation  to  that  effect.*  The  in- 
dictment must  allege  ownership  in  all  the  owners,  unless  the 
property  was  in  the  control  and  management  of  one.*  But 
where  the  goods  of  partners  are  stolen,  one  of  whom  has  only 
a  contingent  interest  in  the  goods,  they  must  be  laid  in  the 
indictment  as  the  property  of  the  partner  who  has  the  legal 
interest  in  them.  *  In  Alabama,  when  it  is  necessary  to  aver 
the  ownership  of  the  property  stolen,  it  is  sufficient  to  lay  it 
in  any  one  or  more  of  the  several  partners  or  owners;*  other- 
wise, however,  of  an  indictment  under  the  Code,  §  4358,  for 
larceny  of  a  growing  crop.^  In  North  Carolina,  under  Rev. 
Code,  ch.  35,  §  19,  providing  that  where  in  an  indictment  it 
is  necessary  to  state  the  ownership  of  any  property  belonging 
to  or  in  the  possession  of  more  than  one  person,  "  it  shall  be 
sufficient  to  name  one  of  such  persons,  and  state  such  property 
to  belong  to  the  person  so  named,  and  another,  or  others,  as 

1  Hughes  V.  Com..  17  Gratt.  565;  94  Am.  Deo.  498. 

•  Wallace  v.  People,  68  m.  451. 
»  People  V  Bogart,  86  Cal.  245, 

*  Scott  V.  State,  42  Ark.  78;  Samora  v.  State,  4  Tex.  App.  508.  By  the 
terms  of  a  contract,  A.  furnished  land,  a. mule,  and  some  provisions,  B.  the 
labor  and  aU  other  supplies  necessary  to  raise  a  crop  of  cotton,  and  A.  was 
to  have  two-thirds  and  B  one-third  of  the  crop.  Held,  that  an  indictment 
for  the  larceny  of  cotton  so  raised  properly  charged  that  it  was  the  property 
of  A.  and  B.— McNealy  v.  State,  17  Fla.  198. 

*  People  V.  Bomaine,  1  Wheel.  Crim.  Cas.  869, 

•  WiUiams  v  State,  67  Ala.  183. 
'  Harris  v.  State,  60  Ala.  50. 
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the  case  may  be,"  an  indictment  which  charges  the  thing  taken 
to  be  the  property  of  D.,  "  and  another  or  others,"  is  fatally 
defective  on  account  of  the  alternative  allegations.  The  words 
**as  the  case  may  be,"  in  the  statute,  show  that  the  owner- 
ship is  to  be  laid  according  to  the  truth  of  the  matter,  and  not 
in  two  ways,  of  which  one  must  be  false.  *  In  Tennessee,  a 
count  charging  the  stealing  of  the  property  of  O.  and  also  of 
C,  was  held  to  be  fatally  defective.'  In  Texas,  the  provision 
of  Penal  Code,  art.  426,  that  ownership  of  stolen  property 
may  be  alleged  to  be  in  either  or  all  of  the  joint  owners,  war- 
rants a  conviction  on  different  evidence  than  the  pre-existing 
law,  and  is,  with  reference  to  offenses  committed  before  the 
Code  took  effect,  ex  post  facto  and  inoperative.* 

§  99.  Estrayed  animals. — In  Illinois,  where  a  horse  is 
stolen  from  one  who  has  taken  him  up  as  an  estray,  the  prop- 
erty in  the  horse  may  be  laid  in  him  to  the  full  value  of  the 

*  State  V.  Harper,  64  N.  C.  139.  A.  and  B.,  ownere  of  a  miU,  employed  C. 
as  a  mlUer,  giying  him  one-third  of  the  toU  received,  as  compensation  for 
keeping  the  mill,  and  the  flour  aUeged  to  have  been  stolen  was  made  of  un- 
divided toU  wheat.  HeM,  that  in  tiie  indictment  the  ownership  of  the  flour 
was  not  properly  laid  in  the  miller,  but  it  should  have  been  charged  to  be  the 
property  of  A.  and  others.— State  v.  Edwards,  86  N.  C.  666. 

'  Morton  v.  State,  1  Lea  498 

'  CaUovray  v.  State,  7  Tex.  App  685;  Hannahan  v.  State,  Id  664.  An 
indictment  alleged  the  ownership  of  the  sheep  stolen  to  be  in  C. ,  and  the  pos- 
nasion  in  P.,  who  held  the  same  for  C.  The  proof  showed  that  recently, 
before  the  theft,  C,  the  owner  of  the  sheep,  turned  them  over  to  P.,  who 
was  to  care  for  them  on  shares  until  a  specified  time.  It  was  shown  that 
after  P.  obtained  the  possession,  and  before  the  theft,  some  of  the  ewes  had 
lambs,  and  it  was  claimed  by  the  defendant  that  therefore  the  sheep  were 
the  partnership  property  of  C  and  P.,  and  that  the  ownership  was  im- 
properly laid  in  C.  alone.  HeZd,  that  the  indictment  properly  aUeged  the 
ownership  in  C. — ^Weet  v.  State,  6  Tex.  App.  485.  An  indictment  aUeged 
the  ownership  of  the  stolen  goods  to  be  in  S.  &  F.,  who,  according  to  the 
evidence,  were  mercantile  partners,  who  purchased  the  goods  by  order,  and 
to  whom  they  were  consigned;  but  the  freight  car  was  broken  open  and 
the  goods  stolen  before  delivery  by  the  carrier  to  the  consignees.  HeW,^ 
that  the  ownership  was  properly  alleged,  and  the  evidence  sustained  the 
allegatiom— Walker  v  State,  9  Tex.  App  88  An  indictment  charged  the 
theft  of  five  head  of  cattle,  the  property  of  A  ,  and  of  eight  head,  the  property 
of  B.,  '*  without  the  consent  of  the  said  owners."  1/eZd,  that  a  joint  posses 
lion  and  ownership  not  being  charged  the  allegation  of  ownership  was  suf- 
ficient-^mith  v.  State,  21  Tex.  App.  96,  183. 
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horse,  and  not  merely  to  the  extent  of  his  charges  for  posting.  * 
In  Tennessee,  where  a  horse  got  away  from  the  owner,  and 
was  taken  in  the  field  of  a  third  person  and  placed  in  his  stable, 
from  whence  he  was  stolen,  it  was  held  that  the  indictment 
for  the  larceny  might  describe  the  horse  as  belonging  either  to 
the  owner  or  such  third  person.*  In  Texas,  a  person  who,  in 
conformity  with  the  estray  laws,  has  taken  ap  and  holds  an 
estray,  has  a  special  property  in  the  animal,  and  an  indict- 
ment for  theft  of  it  may  allege  him  to  be  the  owner ;"  and  an  al- 
legation that  such  alleged  owner  had  estrayed  it  is  surplus- 
age.* A  person  may  constitute  himself  owner,  within  the 
Texas  law  of  theft,  by  exercise  of  a  continued  and  exclusive 
control  over  an  estray,  although  he  had  not  complied  with  the 
laws  regulating  estrays  and  the  animal  habitually  ran  upon 
the  range.*  But  a  mere  partial  compliance  with  the  estray 
laws,  such  as  preliminary  advertisement,  does  not  confer  a  right 
of  possession  or  special  property ;  and  an  indictment  for  theft 
of  the  animal  may  simply  allege  ownership  in  an  unknown 
person.* 

§  100.  Property  In  hands  of  tenant. — In  an  indictment  for 
larceny  by  breaking  and  entering,  it  does  not  constitute  a  fatal 
variance  that  the  tenant  in  possession  is  described  in  the  indict- 
ment as  the  owner  of  the  property  entered  upon.^  But  an  in- 
dictment against  a  tenant  for  the  larceny  of  crops  raised  by  him 
which  lays  the  property  in  the  landlord  and  tenant  as  their 
joint  and  undivided  property  cannot  be  sustained.  A  general 
owner  of  goods  may  be  indicted  for  stealing  the  same  from  the 
special  owner  or  bailee,  but  in  such  case  the  indictment  must 
lay  the  property  in  the  special  owner.' 

§101.  Alleging  ownership  in   an  ^^  estate." — In  Cali- 

>  Quinn  v.  People,  128  m  838. 

<  Owen  V.  State,  6  Humph.  830. 

'  Jinks  V.  State,  5  Tex.  App  68.    Compare  Fore  ▼.  State,  Id.  251. 

*  Smith  V.  State,  7  Tex.  App  382.    Compare  Owens  v.  State,  Id  470. 

*  Moore  ▼.  State,  8  Tex.  App.  496.    Compare  Deggs  v.  State,  7  Tex.  App^ 
859. 

*  Lowe  ▼.  State,  11  Tex.  App.  258. 
^  State  V  Golden,  49  Iowa  48. 

» State  V.  McCoy,  89  N.  C.  466. 
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fomia,  an  indictment  for  altering  the  brand  of  a  horse  with 
intent  to  steal  it,  which  charges  the  property  as  that  of  an 
eitate,  is  bad ;  it  should  allege  that  the  animal  belongs  to  a 
particular  individual,  or  that  the  owner  is  unknown.'  In 
Texas,  under  Crim.  Code,  art.  426,  ownership  of  stolen  prop- 
erty of  a  decedent's  estate  is  properly  alleged  in  an  heir  hav- 
ing charge  and  control  thereof.* 

§102.  Ownership  of  matter  stolen  flrom  the  mail. — An 

indictment  for  stealing  a  letter  must  allege  it  to  be  the  prop- 
erty of  some  person  other  than  the  prisoner.*  It  may  prop- 
erly allege  ownership  in  the  person  to  whom  it  was  addressed ; 
the  sender  having  no  control  over  it.*  An  indictment  for 
stealing  bank  notes  from  the  mail  may  describe  them  as  the 
property  of  the  person  forwarding  them.  *  But  if  it  charges 
the  contents  of  a  stolen  letter  to  be  the  property  of  the  per- 
son to  whom  it  is  addressed,  and  the  proof  shows  that  its  con- 
tents were  for  the  benefit  of  that  person,  the  ownership  is. 
properly  laid,  and  the  proof  supports  the  allegation.* 

§  103.  Property  of  corporations. — Where  the  owner  of 
stolen  property  is  a  corporation,  the  corporate  name  may  be 
used  in  the  averment  of  ownership,  but  if  the  company  is  not 
incorporated  the  property  should  be  described  as  belonging  to- 
the  individuals  composing  the  company.  ^  It  is  not  necessary 
to  allege  either  that  the  owner  of  the  property  is  a  corporation, 
or  that,  as  such,  it  is  capable  of  owning  property;*  or  to  al^ 

>  People  T.  HaU,  19  Cal.  425. 

*  Dreyer  v.  State,  11  Tex.  App.  508. 

*  United  States  v.  Foye,  1  Curtis  864. 

*  United  Statee  ^r,  Jackson,  29  Fed  Rep.  508. 

*  United  States  v  Burroughs,  8  McLean  405 

*  United  Statee  ▼.  Jones,  81  Fed.  Rep.  718,  725. 
^  Wallace  ▼.  People,  68  111  451. 

*  State  T.  Shields,  89  Mo.  259;  State  v.  Grant,  104  N.  C.  908.  In  an  in- 
dictment  for  the  larceny  of  warehouse  receipts,  aUeged  to  have  been  issued 
by  a  railroad  company  named  in  the  indictment,  a  want  of  any  aUegations 
showing  that  the  company  had  any  legal  authority,  under  its  charter,  to 
iasae  the  same,  is  not  a  fatal  defect.  It  is  enough  in  this  regard,  if  the  f act» 
stated  show  a  liability  against  the  company  in  respect  to  the  receipts,  in 
favor  of  any  lawful  holder  of  the  same,  which  it  would  be  estopped  from 
denying  by  setting  up  a  want  of  authority. — State  t.  Loomis,  27  Minn.  521. 
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lege  its  corporate  character,  or  to  introduce  its  articles  of  asso- 
ciation or  charter,  but  evidence  of  the  de  facto  existence  of  the 
corporation  is  sufficient.*  In  Texas,  however,  where  it  is 
necessary  to  name  a  corporation  in  an  indictment,  tlie  fact  of 
incorporation,  as  well  as  the  correct  corporate  name,  must  be 
stated  as  at  common  law ;  the  mode  of  describing  a  corpo- 
ration in  an  indictment  not  being  provided  for  in  the  Texas 
statute.' 

§  104.  Unknown  owners. — It  is  none  the  less  larceny, 
although  the  owner  of  the  stolen  goods  is  unknown;  the 
only  object  of  naming  the  owner  in  the  indictment  being  to 
identify  the  offense  so  that  the  defendant  shall  not  be  sub- 
jected to  a  second  trial  for  it.*  Therefore  an  indictment  suf- 
ficiently alleges  ownership  in  charging  the  property  stolen  to 
be  that  of  some  person  to  the  grand  jurors  unknown.*  The 
defendant's  ownership  is  sufficiently  negatived  by  such  an 
allegation.*  But  if  the  ownership  of  the  stolen  property  could 
have  been  discovered  by  the  exercise  of  reasonable  diligence 

1  Braithwait  v.  State.  28  Neb.  832.  An  indictment  for  larceny  averred 
that  the  property  stolen  belonged  to  a  corporation  organized  under  the  law 
of  New  York.  The  proof  was  of  a  corporation  organized  under  the  law  of 
the  United  States.  ffeZd,  that  the  averment  of  organization  under  the  law 
of  New  York  was  surplusage,  and  that  there  was  therefore  no  variance 
— McCarney  v.  People,  83  N.  Y.  408. 

•  Thurmond  v.  State,  17  S.  W.  Rep.  1098.  A  conviction  on  a  charge  of 
theft  from  the  train  of  a  railroad  company  wiU  not  be  disturbed  on  account 
of  the  failure  of  the  State  to  allege  and  prove  the  proper  name  of  the  com- 
pany, when  that  defense  was  not  made  on  the  trial,  and  could  only  be  as- 
certained on  appeal  by  reference  to  the  private  act  of  the  legislature  con- 
stituting the  company. — Price  v.  State,  41  Tex.  215.  In  an  indictment  for 
larceny  of  certain  meat  belonging  to  a  railroad  company,  the  property  was 
laid  in  a  depot  agent  of  the  company,  who  had  possession  and  control  of  it 
for  the  company  for  the  use  of  its  hands.  jETe/d,  defective;  the  property 
should  have  been  laid  in  the  company,  the  agent  in  such  case  not  bein^  a 
bailee. — State  v.  Jenkins,  78  N.  C.  478.  On  an  indictment  for  larceny  of 
lumber,  alleging  the  ownership  to  be  in  a  certain  township,  a  demurrer  to 
the  allegation  was  held,  not  to  lie,  the  question  depending  on  facts  determin- 
able only  by  a  trial,  namely,  whether  the  county  had  adopted  the  township 
organization  law,  and  whether  such  right  of  property  was  necessary  to  the 
exercise  of  the  coi'porate  powers  of  the  township. — State  v.  Bench,  68  Mo.  78. 

»Statev.  Bell,  65N.  C.  318. 

*  Mackey  v.  State,  20  Tex.  App.  608;  State  v.  Polland,  53  Me.  124. 
»  Thompson  v.  State,  9  Tex.  App  301. 
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it  should  not  be  alleged  in  the  indictment  to  be  unknown ;  * 
and  if  the  evidence  shows  that  by  proper  inquiry  of  the  wit- 
nesses before  them  the  grand  jury  could  have  ascertained  the 
name,  a  conviction  cannot  be  sustained.* 

§  105.  Amending  the  allegation. — A  statute  authorizing 
the  judge  to  allow  an  amendment  correcting  the  aUegation  of 
the  ownership  of  the  property  stolen,  when  satisfied  that  the 
accused  will  not  be  prejudiced  thereby,  is  not  in  violation  of  a 
constitutional  provision  that  "  in  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  be  informed  of  the  nature  and 
cause  of  the  accusation,"  the  ownership  not  being  an  essen- 
tial ingredient  of  the  crime  where  the  property  charged  to 
have  been  stolen  is  otherwise  fully  identified.  And  an  amend- 
ment of  an  indictment  for  the  theft  of  a  horse,  by  substitut- 
ing the  name  of  a  minor  child  of  the  alleged  owner,  to  whom 
the  horse  really  belonged,  may  properly  be  allowed,  where  the 
evidence  sufficiently  establishes  the  identity  of  the  horse  re- 
ferred to.*  So,  an  indictment  charging  larceny  of  the  goods  of 
^' James  Marshall,"  may  be  amended  at  the  trial  so  as  to 
read  "James  Cicero  Marshall."*  And  the  court  may  per- 
mit an  amendment  of  an  indictment  for  larceny  charging  that 
the  goods  were  stolen  from  the  possession  of  a  certain  corpo- 
ration, so  as  to  make  it  conform  to  the  evidence  showing  that 
the  goods  were  in  the  sole  custody  of  one  B. ,  who  was  super- 
intendent of  the  corporation.  *    And  by  striking  out  the  name 

*  Atkinson  v.  State,  19  Tez.  App.  462. 

'Joiasco  V.  State,  6  Tex.  App.  238;  Williamson  v.  State,  18  Tex.  App. 
514;  Langham  v.  State,  26  Tex  App  583. 

'  State  V.  Hanks,  89  La.  Ann  234.  An  indictment  for  the  larceny  of  a 
tnmk  which  was  part  of  an  estate,  as  first  presented,  alleged  ownership 
thereof  in  the  administrator  of  the  estate,  who  was  taking  it  to  the  person 
to  whom  it  had  been  assigned.  The  administrator  was  a  passenger,  and 
the  tnmk  baggage,  on  a  train  of  the  railroad  company  in  whose  possession 
the  trunk  was  when  stolen.  Held,  that  the  court  properly  amended  the 
indictment  by  substituting  as  owner  the  name  of  the  railroad  company 
for  that  of  the  administrator;  Acts  1882,  No.  86,  permitting  amendments 
in  such  cases  when  the  trial  court  considers  such  amendment  unprejudicial 
to  defendant— State  ▼.  Casavant,  (Vt.)  23  A.  636. 

*  Haywood  t.  State,  47  Miss.  1. 

*  People  T.  Herman,  45  Hun  175;  People  v.  Dunn,  63  Hun  381. 
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of  the  alleged  owner  of  the  stolen  goods,  and  inserting  the 
words  "  of  some  person  unknown."  *  Where  one  accused  of 
simple  larceny  consents  in  open  court,  before  the  jury  are 
sworn,  that  the  charge  may  be  amended  so  as  to  charge  lar- 
ceny from  the  house,  and  it  is  discovered  after  the  jury  are 
sworn  that  the  property  is  laid  in  defendant,  he  cannot  object 
to  an  amendment  so  as  to  lay  the  property  in  the  prosecutor, 
as  he  had  agreed  to  allow  a  good  accusation  of  larceny  from  ^ 
the  house.' 

§  106.  Ayerment  of  possession  whence  taken. — In  Iowa, 
an  indictment  for  larceny  of  a  trunk  taken  from  a  baggage 
master,  may  properly  lay  the  possession  in  either  the  owner 
or  the  bailee;*  and  where  the  owner  is  alleged  to  be  unknown 
an  allegation  that  the  goods  were  taken  from  the  possession  of 
the  railroad  company  is  sufficient,  as  showing  special  property 
in  the  company,  to  designate  the  person  injured  by  the  crime.* 
In  Missouri,  in  an  indictment  for  stealing  com,  an  allegation 
that  the  owner  of  the  land  from  which  the  corn  was  taken  was 
unknown  to  the  grand  jury,  but  that  it  was  in  the  possession 
of  one  A.  is  sufficient.*  In  Texas,  an  indictment  charging 
theft,  must  allege  the  possession  from  which  the  stolen  prop- 
erty was  taken;*  L  e.  that  the  property  stolen,  was  taken 
from  the  possession  of  the  owner,  or  from  that  of  some  person 
holding  the  same  for  him;^  and  the  evidence  must  substantially 
correspond  with  the  allegation  in  this  respect. '  Such  an  in- 
dictment is  fatally  defective  when  it  fails  to  charge  that  the 
property  stolen  was  taken  from  the  possession  of  any  one.* 
Aji  indictment  for  larceny  from  a  house  must  state  the  name 
of  the  owner  or  occupant  of  the  house."     An  allegation  that 

1  Ck>mmoiiwealth  v.  O'Brien,  2  Brews.  506. 

•  Barlow  v.  State,  77  Ga.  448. 

'  State  V.  MuUen,  80  Iowa,  208. 

♦  State  V.  Mclntire,  59  Iowa  267. 
»  State  V.  Schatz,  71  Mo.  502. 

•  Garcia  v.  State,  26  Tex.  209;  82  Am.  Dec.  605;   Watts  v.  State,  6  Tex. 
App.  268. 

"^  Gadson  v.  State,  86  Tex.  850. 
«  Case  V.  State,  12  Tex.  App.  228. 

*  Garner  v.  State,  86  Tex.  698. 

>•  Lankin  v.  State,  42  Tex.  415.     Aji  indictment  which  alleges  that  the  de> 
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defendant  '^  did  fraudulently  take  and  steal  a  horse  from  the 
possession  of  A. , "  is  not  an  allegation  of  ownership.  *  In  Vir- 
ginia) an  early  case  holds  that  an  indictment  for  larceny  at 
<»mmon  law  need  not  allege  that  the  property  was  stolen 
from  the  possession  of  any  person.* 


CHAPTER  XIV. 

OTHER  MATERIAL  AVERMENTS. 

§  107.  Time. 

108.  Place. 

109.  Value;  necessity  of  the  ayerment. 

110.  Value;  sufiSciency  of  the  ayerment. 

111.  Felonious  intent;  necessity  of  the  ayerment. 

112.  Its  sufficiency. 

118.  Use  of  the  word  "  feloniously." 

§107.  Time. — It  is  not  material  that  the  information 
should  state  the  exact  day  of  the  commission  of  the  offense, 
provided  the  proof  shows  that  it  was  committed  within  the 

fendant  did  '*  feloniously  take,  steal,  and  carry  away  from  the  smoke-house, 
^d  from  the  possession  of  the  owner  thereof,  four  middlings  of  bacon,  of 
theyalue  of  twenty-fiye  dollars,  the  property  of  S.  S.,"  sufficiently  charges 
the  taking  from  a  house,  and  from  the  possession  of  the  owner. — Iryin  y. 
State,  37  Tex.  412. 

'  Maddox  y.  State,  14  Tex.  App.  447.  An  indictment  for  the  theft  of  a 
horBe,  which  aUeges  that  the  horse  was  taken  "  from  the  possession,  H.," 
<»mitting the  word  "of"  before  ** H.,"  is  fatally  defectiye.— Riley  y.  State, 
27  Tex.  App  606. 

'Thompson  y.  Com.,  2  Va,  Cas.  185.  The  first  count  of  an  indicment 
charged  the  defendant  with  stealing  a  slaye  of  the  goods  and  chattels  of  A. 
B.  from  the  possession  of  A.  B.  The  second  count  was  like  the  first,  ex- 
cepting that  it  did  not  allege  that  the  slaye  was  taken  from  the  possession  of 
any  one,  and  neither  count  charged  that  the  offense  was  committed  against 
the  form  of  the  statute.  It  appeared  that  the  slaye  was  at  the  time  a  run- 
away. HMf  that  the  defendant  must  be  discharged, the  slaye  not  being  in 
the  actual  poesession  of  A.  B.,  and  the  indictment  not  charging  an  offense 
at  common  law.— Com.  y.  Hays,  1  Va.  Cas.  122. 
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statutory  period  of  limitation.*  When  no  day  is  specified 
on  which  the  offense  is  alleged  to  have  been  committed,  but 
simply  that  the  defendant  ^  ^  did  feloniously  take,  steal  and 
carry  away,"  this  defect  is  cured  by  verdict.*  A  complaint 
charging  that  the  offense  *'  has  been  committed,"  sufficiently 
indicates  that  it  was  prior  to  the  complaint.*  But  an  indict- 
ment found  in  F.  county  charging  the  accused  with  having 
committed  a  larceny  in  C.  county.  May  15,  ''1878,"  and 
with  having  brought  the  stolen  goods  into  F.  county.  May  16, 
"  1876,"  is  insufficient  onmotion  to  quash.*  So  also,  upon  an 
affidavit  averring  a  larceny  to  have  been  committed  "on  or 
about  the  first  day  of  September,  A.  D.  1877,"  an  informa- 
tion alleging  that  the  offense  was  committed  "on  the  first 
day  of  August,"  constitutes  a  fatal  variance.*  But  an  imma- 
terial and  impossible  date  in  an  indictment  may  be  corrected 
at  any  time ;  particularly  when  the  date  is  not  of  the  essence 
of  the  offense  charged.*  An  indictment  charging  a  larceny 
two  years  before  the  return  of  the  indictment,  but  that 
defendant  had  concealed  the  fact  that  a  crime  had  been  com- 
mitted till  within  two  years,  is  good ;  otherwise,  if  it  charged 
that  defendant's  guilt  had  been  concealed.'  In  Ifew  York, 
under  2  Eev.  Stat.  649,  §  63,  and  Laws  1862,  ch.  374,  §  2, 
an  indictment  for  grand  larceny  in  stealing  money  from  the 
person,  need  not  aver  that  it  was  stolen  in  the  night  time ; 
and  a  conviction  may  be  sustained  if  property  of  any  value  is 
taken.* 

1  State  V.  Kane,  88  La.  An.  1S69.  An  indictment  showed  on  its  face  that 
the  larceny  charged  was  committed  more  than  eighteen  months  before 
indictment  fomid.  There  were  no  allegations  bringing  the  case  within  the 
exceptions  specified  in  the  statute.  The  value  of  the  property  was  not 
stated,  but  on  the  trial  it  appeared  that  the  offense  was  petit  larceny,  to 
which  offense  the  statute  of  limitations  applies.  Heldy  that  the  indictment 
was  bad.— Church  v.  People,  10  m.  App.  222. 

s  Perkins  v.  State,  8  Bazt.  559. 

»  BeU  V.  State,  75  Ala.  25. 

«  Hutchinson  v.  State,  62  Ind.  556. 

■  Hoerr  v.  State,  4  Tex.  App.  75.  Compare  Williamson  ▼.  State,  5  Tax. 
App.  485. 

•  State  y.  Pierre,  89  La.  An.  915. 
^  State  V.  Hoke,  84  Ind.  137. 

•  FaUon  v.  People,  2  Abb.  App.  Dec.  88. 
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§  108.  Place. —  In  an  indictment  for  theft  from  a  house, 
the  house  should  be  described  by  naming  its  owner  or  occu- 
pant, or  by  some  other  description  by  which  it  could  be  iden- 
tified.* An  indictment  which  charges  the  crime  to  have  been 
committed  **in  a  dwelling,  namely,  the  Eiverside  Hotel,"  suf- 
ficiently charges  it  to  have  been  committed  in  a  house,  since 
the  words  in  an  indictment  are  to  be  construed  according  to 
their  usual  acceptation  in  common  language.'  Where  an  in- 
dictment for  larceny  in  a  building  does  not  properly  .describe 
the  building,  the  conviction  will,  notwithstanding,  be  good  for 
simple  larceny.'  The  Massachusetts  statute  does  not  contain 
the  word  ''store,"  and  prescribes  no  punishment  for  larceny 
in  a  store.  Hence  an  indictment  for  larceny  "  in  a  building 
called  and  being  a  shop  "  is  sustained  by  proof  of  a  larceny  in 
a  building  kept  and  used  for  the  sale  of  goods  and  called  a. 
"store."* 

§  109.  Talue;  necessity  of  the  ayerment. — Larceny  being 
a  graded  crime,  an  indictment  which  fails  to  aver  the  value  of 
the  thing  alleged  to  have  been  stolen  is  defective,  unless  the- 
statute  makes  the  stealing  of  the  particular  thing  a  felony,  with- 
out reference  to  its  value.  *  The  failure  to  allege  value  is  ground 
for  arrest  of  judgment  ;•  and  the  omission  cannot  be  cured  by 
amendment.'  It  is  not  enough  in  such  a  case  that  the  value 
is  alleged  in  the  affidavit  upon  which  the  indictment  was 
founded.'  Thus  an  indictment  is  insufficient  which  fails  to 
all^  the  value  of  the  money  stolen,  or  the  country  of  which 
the  money  is  the  current  coin.'  So  an  indictment  for  stealing 
a  letter  from  the  post-office,  containing  an  article  of  value^ 

^  Unkin  ▼.  State,  43  Tex.  415. 

'  State  ▼.  O'Neil,  (Or.)  27  Pao.  Rep.  1088. 

'  Com.  y.  Hathaway,  14  Gray,  892;  St&te  v.  Savage,  82  Me.  588. 

*  Com.  ▼.  RiggB,  14  Gray,  876;  77  Am.  Dec.  388. 

*  Sheppard  v.  State,  42  Ala.  581. 
*DaTi8 y.  State,  40  Ga.  229. 

*  State  y.  Goodrich,  46  N.  H.  186;  Sheppard  y.  State,  42  Ala.  581;  Com. 
▼.  Smith,  1  Mass.  245;  Morgan  y.  State,  18  Fla.  671. 

*  Pittman  y.  State,  14  Tex.  App.  576. 

*  Boyle  y.  State,  87  Tex.  859.    Contra,  see  State  y.  King,  87  Ia.  An.  91. 
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must  describe  the  article  and  state  its  valae.'  And  an  indiot- 
inent  for  the  larceny  of  promissory  notes  must  allege  the  value 
of  the  notes.  Describing  them  as  being  of  certain  amounts  is 
not  sufficient.*  Where,  however,  there  is  but  one  punish- 
ment, whatever  the  value  of  the  stolen  property,  its  value 
need  not  be  alleged  in  the  indictment.'  Thus,  an  indictment 
for  the  larceny  of  a  deed  need  not  mention  the  grantee's  name, 
nor  need  it  allege  the  deed  to  be  of  value.  * 

The  statutes  of  many  States  make  the  stealing  of  certain 
lands  of  property  grand  larceny  irrespective  of  value;  in  such 
oases  the  allegation  is  unnecessary.  Such  statutes  apply  to 
the  theft  of  horses,  mares,  geldings,  etc.,'  cattle  and  hogs,'  an 
outstanding  crop,^  a  coupon  or  other  railroad  ticket  or  pass,' 
and  bank  notes.'  And  the  same  rule  applies  to  larceny  from 
the  person,  where  the  statute  makes  it  punishable  as  grand 
iarceny,  whatever  the  value  of  the  property  taken." 

§  110.  Sufflclency  of  the  averment  of  value. — The  value 
5)f  stolen  property  is  the  value  at  the  place  and  time  where 
and  when  stolen,  not  its  value  at  some  other  place."  In  an 
indictment  for  the  larceny  of  several  articles  it  is  sufficient  to 
state  only  the  collective  value  of  the  property,  and  proof  of 
the  aggregate  value  may  be  received  under  it. "  Thus  an  in- 
dictment for  the  larceny  of  bank  bills  which  alleges  their  ag- 

*  XJ.  8.  V.  Burroughs,  3  McLean  405. 
»  Wilson  V.  State,  1  Port.  118. 

»  Shaw  V.  State,  28  Tex.  App.  498. 

*  State  V.  HaU,  85  Mo.  669. 

■*  Maynard  v.  State,  46  Ala.  85;  Hoge  v.  People,  117  111.  35. 

t  Adams  v.  State,  60  Ala.  52;  Walker  v.  State,  50  Ark.  532;  Territory  t. 

Pendry,  9  Mont.  67.    In  Missoiiri,  however,  the  stealing  of  a  hog  being  no 

] longer  grand  larceny  irrespective  of  value.  (Rev.  Stat.,  1879,  §  1807,)  an 

lindictment  for  stealing  one  should  allege  either  that  it  was  of  the  value  of 

$80,  or  more,  or  that  it  was  under  that  value  — State  v.  Pedlgo,  71  Mo.  448. 

'  Gregg  V.  State,  58  Ala.  116. 

«  McDaniels  v  People,  118  111.  801. 

"•  Adams  v.  Commonwealth,  28  Gratt.  949. 

'»•  People  V.  Fallon,  6  Parker  256;  affi'd  1  N.  Y    App  Dec.  88;  Com.  v. 
McDonald.  5  Cush.  865;  Bennett  v.  State,  16  Tex.  App.  286. 

»  People  V.  Cole,  54  Mich  288. 

i>  State  V.  Beatty,  90  Mo.  148;  Jackson  v.  State,  69  Ala.  249;  State  v.  Hart, 
:29  Iowa,  268. 
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gregate  amount  and  valae,  need  not  state  their  number  or  de- 
nomination. '  But  to  oonvict  on  such  an  indictment,  the  testi- 
mony must  show  the  theft  of  all  the  articles  alleged  to  have 
been  stolen.'  The  better  practice  therefore,  is  to  allege  the 
value  of  each  article  stolen,  and  not  the  aggregate  value.'  It 
is  not  ground  of  demurrer  that  the  value  is  stated  as  of  a  speci- 
fied number  of  dollars,  omitting  the  words  ''lawful  money  of 
the  United  States. ' '  *  The  defendant  may  be  found  guilty  even 
if  the  value  found  by  the  jury  is  less  than  that  stated  in  the 
indictment.  The  value  merely  fixes  the  punishment  to  be  in- 
flicted.' In  an  indictment  for  the  larceny  of  a  bank  check,  it 
is  a  sufficient  allegation  of  value  to  say  that  it  was  ' '  of  the 
value  of  $20.97."  •  An  indictment  which  charges,  in  a 
single  count,  that  the  defendant,  with  the  intent  to  steal,  broke 
into  and  entered  a  building  in  which  seed  cotton  was  at  the 
time  kept,  and  stole  therefrom  sixty  pounds,  of  the  value  of  |3, 
will  support  a  conviction  for  petit  larceny.'  But  an  indict- 
ment for  the  larceny  of  "a  receipt  for  one  bale  of  cotton  *  * 
of  the  value  of,''  etc.,  is  bad.  The  allegation  of  value  may 
apply  either  to  the  receipt  or  the  cotton ;  it  is  therefore  un- 
certain whether  any  value  has  been  alleged. "  So,  where  an  in- 
dictment for  stealing  towels  and  handkerchiefs  did  not.  allege 
that  each  of  the  towels  or  each  of  the  handkerchiefs  was  of 
some  value,  but  only  that  six  of  the  towels  and  twelve  hand- 
kerchiefs were  of  some  value,  it  was  held  that  there  must  be  a 
new  trial,  it  being  consistent  with  the  allegation  that  the  only 

*  Com.  V.  Stebbbins,  8  Gray,  492;  Commonwealth  v.  Grimes,  10  Gray  470; 
71  Am.  Dec.  666. 

'  Thompson  v.  State,  48  Tex.  268. 

*  Meyer  v.  State,  4  Tex  App.  121;  Doyle  v.  State,  Id.  258. 

*  People  V.  Winkler,  9  Cal.  234. 
'^  State  V.  Hessian,  58  Iowa  68. 

*  State  T.  Pierson,  59  Iowa  271  In  an  indictment  under  2  N.  Y.  Rev.  Stat. 
679,  g  68,  for  stealing  a  draft,  the  allegation  as  to  the  value  need  only  be 
that  it  was  of  |25,  or  of  a  value  specified  greater  than  that  sum;  the  ele- 
ments that  make  up  the  value  need  not  be  stated.  The  provision  of  §  66, 
that  the  sum  collectible  on  the  draft  shall  be  deemed  its  value,  makes  no 
part  of  the  description,  but  simply  furnishes  a  mode  of  proving  the  value.— 
Phelps  V.  People,  72  N.  Y.  884. 

^  Borum  v.  State,  66  Ala.  468. 

*  Williams  v.  State,  44  Ala.  896. 
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» 

towels  and  handkerchiefs  which  were  deemed  of  any  value 
were  those  not  produced  or  proved  to  have  been  stolen.*  And 
an  information  for  the  stealing  of  ''ninety -three  railroad  pas- 
senger tickets  of  the  aggregate  value  of  $120,  *  *  a  more  par- 
ticular description  of  which  *  *  is  unknown,"  does  not 
state  facts  sufficient  to  constitute  the  crime  of  larceny.  The 
separate  value  of  the  tickets  should  be  stated  so  as  to  enable 
the  degree  of  the  crime  to  be  determined  in  case  a  less  number 
of  tickets  were  taken,  and  should  show  that  they  were  stamped, 
dated  and  signed,  as  otherwise  they  would  be  worthless,  and 
not  the  subject  of  larceny." 

§  111.  Felonioas  intent ;  necessity  of  the  averment. — 

As  we  have  already  seen  {supra  §  18),  to  constitute  larceny 
there  must  be  a  specific  intent  to  deprive  the  owner  of  the 
value  of  the  property  taken ;  therefore,  to  charge  the  offense 
the  indictment  or  information  must  allege  this  intent.*  An 
indictment  failing  to  allege  a  fraudulent  taking  is  fatally  de- 
fective.* In  Alabama,  under  Code,  §  4360,  making  it  larceny 
to  enter  on  another's  land  without  his  consent,  and  to  cut  and 
carry  away  timber  "  with  the  intention  of  converting  it  to  his 
own  use,"  the  indictment  must  allege  the  intent.'  In  Greorgia, 
an  indictment  for  larceny,  consisting  in  the  appropriation  to 
one's  own  use  of  money  intrusted  to  him  (under  Code  1833,  § 
36,  Irwin's  Code,  §  4358),  must  show  not  merely  a  use  of  the 
trust  money  by  defendant,  but  facts  from  which  it  may  appear 
that  such  use  was  fraudulent.*  In  Ohio,  an  indictment  for 
stealing  bank  bills  and  promissory  notes  must  charge  that  the 
defendant  knew  that  the  papers  stolen  were  bank  bills  and 

J  Com.  V.  Lavery,  101  Mass.  207. 
«  McCarty  v.  State,  1  Wash.  St.  877. 
8  Tallant  v.  State,  14  Tex.  App  284. 

*  McPherson  v.  State,  20  Tex  App.  194;  Spain  v.  State,  19  Tex.  App.  4^9. 
B  McCord  ▼.  State,  79  Ala.  269.    An  indictment  under  Rev.  Code,  §  3695, 

which  alleges  that  the  defendant  broke  into  and  entered  a  building,  and 
feloniously  took  and  carried  away  personal  property  of  the  value  of  more 
than  one  hundred  dollars,  without  an  averment  that  the  breaking  and 
entering  were  with  intent  to  steal  or  to  commit  a  felony,  charges  grand 
larceny,  and  not  felony.— BeU  ▼.  State,  48  Ala.  684.  But  see  Fisher  v. 
State,  46  Ala.  717. 

•  Snell  V.  State,  50  Ga.  219.    Compare  Hoyt  v.  State,  Id.  813. 
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notes.'  In  Texas,  the  indictment  must  allege  that  the  prop- 
erty was  taken  with  intent  to  deprive  the  owner  of  it,  and  to 
appropriate  it  to  the  use  of  the  defendant.'  An  indictment 
which  fails  to  charge  that  the  property  was  taken  ''with 
intent  to  deprive  the  owner  of  the  value  of  the  same,"  is 
defective.*  It  is  not  enough  to  aver  that  the  taking  *'  was 
with  the  fraudulent  intent  to  appropriate  the  same  to  the  use 
and  benefit  of  him,  the  said,"  etc.* 

§  112.  Its  sufflclency. — In  Alabama,  the  words  "  did 
attempt  to  feloniously  take  and  carry  away,"  charge  an  intent 
to  commit  larceny  and  an  effort  to  carry  out  the  intent,  and 
are  sufficient  under  Code,  §  4366,  providing  that  forms  may 
be  used  ''  as  near  similar  as  the  nature  of  the  case  and  rules 
prescribed  in  this  chapter  will  permit,"  and  §  4368,  providing 
that  the  indictment  must  state  the  facts  constituting  the 
offense  ''  in  ordinary  and  concise  language,  in  such  manner  as 
to  enable  a  person  of  common  understanding  to  know  what  is 
intended."  '  In  Georgia,  an  averment  that  the  defendant 
did,  **  unlawfully  and  with  force  and  arms,"  ''privately 
take  and  carry  away,  with  intent  then  and  there  to  steal  the 
same,"  is  sufficient,  though  the  taking  is  not  in  terms  declared 
to  be  wrongful  and  fraudulent.*  In  Iowa,  an  averment  that 
defendant  ' '  took,  stole,  and  carried  away, ' '  is  sufficient  to 
show  the  cmimua  with  which  the  act  was  done;  and  it  is 
nnnecessary  to  aver  that  the  taking  was  felonious  and  with 
intent  to  convert  to  defendant's  own  use.^  In  Texas,  the  taking 
most  be  directly  alleged  to  have  been  fraudulent;  that  it 
"  was  with  the  fraudulent  intent  to  appropriate  the  same  to 
the  use  and  benefit  of  him,  the  said  M. , "  etc. ,  will  not  supply 
the  omission.*    But  the  indictment  need  not,  in  charging  the 

>  Hich  ▼.  State,  8  Ohio  111;  Gatewood  ▼.  State,  4  Id.  886. 

•  State  V.  Sherlock,  26  Tex.  106;  Ridgeway  v.  State,  41  Id  281. 

•  Ridgeway  v.  State,  41  Tex.  281;  Peralto  v.  State,  17  Tex.  App.  578;  Rob- 
inson ▼.  State,  Id.  589. 

•  Huldrew  v.  State,  12  Tex.  App.  617. 
» Jackson  v.  State,  8  So.  Rep.  778. 

•  Yates  V.  State,  67  Ga.  770. 

^  State  V.  Griffin,  79  Iowa  568. 

•  Muldrew  v.  State,  12  Tex.  App.  617;  Chance  ▼.  State,  27  Tex.  App.  441, 
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intent  to  defraud  and  the  intent  to  appropriate,  aver  time  and 
place  separately  to  each  intent.  The  copulative  conjunction 
suffices  without  reiterating  '  *  then  and  there. ' '  *  Where  the 
indictment  alleges  defendant's  name  correctly  in  the  first 
instance,  but,  in  charging  the  intent,  incorrectly  states  either 
his  christian  name  or  surname,  the  variance  does  not  render 
the  indictment  invalid." 

§  113.  Use  of  the  word  ^^  feloniously/* —  In  many  jurisdic- 
tions an  indictment  for  larceny,  in  charging  the  intent  to  steal, 
take  and  carry  away,  must  use  the  word  ''  feloniously  "  or  it 
will  be  fatally  defective.*  An  indictment  not  conforming  to 
this  rule  is  bad  on  motion  to  quash,  and,  though  it  might  have 
been  cured  b}''  amendment,  the  appellate  court  will  not  treat 
it  as  if  the  amendment  had  been  made/  In  "New  Brunswick, 
the  omission  is  not  even  amendable  under  32  and  33  Vict.,  ch. 
29,  §  32.'  The  omission  of  this  word  reduces  the  offense  to  a 
trespass.*    In  California,  however,  the  omission  is  not  fatal 

>  Harris  v.  State,  2  Tex.  App.  102. 

'  Wampler  v.  State,  28  Tex.  App.  852.  An  indiotment  charged  that  one 
P.  had  possession  of  a  watch,  the  property  of  the  defendant,  by  virtue  of 
his  lien  for  repairs,  and  that  the  defendant  fraudulently  took  it  without  the 
consent  of  P.,  to  deprive  him  of  the  value  of  said  repairs,  by  depriving  him 
of  the  said  watch,  and  in  order  to  appropriate  it  (the  value  of  the  repairs) 
to  the  defendant's  use.  Held,  sufficient  to  charge  a  theft  by  the  owner  of 
his  own  property.— State  v.  Stephens,  82  Tex.  155.  An  indictment  charg- 
ing a  single  defendant  with  larceny  of  a  mare  and  colt,  and  concluding, 
''  and  to  appropriate  the  same  to  their  own  use  and  benefit.'*  Held,  not  to 
be  fatally  defective.— Snow  v.  State,  6  Tex.  App  284.  Pen  Code,  art  741, 
provides  that  any  person  who  carries  away  any  filed  paper  from  any  clerk's 
office,  with  intent  to  destroy,  suppress,  alter  or  conceal,  or  in  anywise  dis- 
pose of  the  same,  **  so  as  to  prevent  the  lawful  use  of  such  filed  paper,"  shall 
be  deemed  guilty  of  theft.  Held,  that  where,  on  a  trial  for  taking  a  deed 
from  a  clerk's  office,  there  is  evidence  that  defendant  previously  forged  the 
deed,  an  indictment  charging  simply  that  he  took  it  with  intent  to  destroy, 
etc.,  *'  so  as  to  prevent  the  lawful  use"  thereof,  wiU  warrant  a  conviction 
only  upon  the  theory  that  he  took  it  to  prevent  its  use  to  prove  title,  and 
not  upon  the  theory  that  he  took  it  to  prevent  its  use  as  an  evidence  of 
forgery.— Witte  v.  State,  21  Tex.  App.  88. 

<  Scudder  v.  State,  62  Ind.  18;  Oregg  v.  State,  64  Ind.  228;  Commonwealth 
V.  Pratt,  182  Mass.  246;  State  v.  Weldon,  70  Mo.  672;  Barker  v.  Com.  2  Va. 
Oas.  122. 

*  Sovine  v.  State,  85  Ind.  576. 

*  Queen  v.  Morrison,  2  New  Bruns.  682. 

*  Sovine  v.  State,  85  Ind.  576. 
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unless  the  objection  was  urged  in  the  court  below.*  In  Texas 
the  indictment  need  not  allege  that  the  taking  was  felonious ; 
the  word  *  ^fraudulently' '  is  equivalent  to  *  *f eloniously ; ' '  ■  and 
the  words  *  *  did  feloniously  steal, ' '  suflSciently  allege  that  the 
taking  was  "fraudulent."  *  But  the  words  *' unlawful"  and 
"felonious"  will  not  supply  the  place  of  *' fraudulent,"  ac- 
cording to  later  decisions  in  that  State/ 


CHAPTER  XV. 

JOINDER  OF  OFFENSES  AND  COUNTS. 

§  114  Charging  two  or  more  offenses,  generaUy. 

115.  Charging  larceny  and  receiving  stolen  goods. 

116.  Charging  larceny  of  several  articles  belonging  to  one  own^r. 

117.  Charging  larceny  of  articles  belonging  to  different  owners. 

118.  Joinder  of  defendants. 

119.  Election  between  counts. 

§  114.  Charging  two  or  more  offenses^  generally. — Two 

offenses  committed  by  the  same  person  may  be  included  in  the 
same  indictment,  in  different  counts,  where  they  are  of  the 
same  general  nature,  and  belong  to  the  same  family  of  crimes, 
and  where  the  mode  of  trial  and  nature  of  the  punishment  are 
also  the  same,  although  they  may  be  punished  with  different 
degrees  of  severity.  Thus,  larceny  from  the  person  and  ob- 
taining money  under  false  pretenses  belong  to  '  'the  same  family 
of  crimes,"  and  may  be  joined.*  So  may  larceny  from  a 
dwelling  in  the  night-time,  and  the  same  larceny  in  the  day- 
time;* and  the  severing  of  certain  produce  from  the  soil  of  the 

*  People  V.  Lopez,  27  Pac.  Rep.  427. 
'  Austin  T.  State,  42  Tex.  845. 

*  Mosquez  v.  State,  41  Tex.  226;  Pittman  v.  State,  14  Tex.  App  576.  Ccmr 
tra.  Ware  v.  State,  19  Tex.  App.  18. 

*  Sloan  y.  State,  18  Tex.  App.  225;  Ortis  ▼.  State,  Id.  282. 
» Johnson  v.  State,  29  Ala.  62;  65  Am.  Dec.  388. 

*  State  V  Elsham,  70  Iowa  581. 
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owner,  and  the  stealing  of  the  said  produce*/  and  horse  steal- 
ing, and  the  stealing  of  other  property.'  So  a  count  for  lar- 
ceny in  the  first  degree  may  be  joined  with  a  count  for  robbery 
in  the  first  degree,  where  it  is  reasonably  clear  on  the  face  of 
the  indictment  that  both  counts  embrace  the  same  acts ;'  and 
a  count  charging  the  theft  of  a  certain  yearling,  with  one 
charging  the  illegal  branding  of  the  same  animal/  Again 
a  count  charging  larceny  as  a  bailee  is  properly  joined  to 
a  count  charging  robbery  of  the  same  property.'  In  cases  of 
misdemeanors,  several  distinct  offenses  of  the  same  kind  may 
be  joined  in  the  same  indictment,  and  a  separate  sentence 
should  be  passed  on  each  count  on  which  defendant  is  found 
guilty.*  Where  a  count  for  larceny  and  a  count  for  embezzle- 
ment are  joined,  if  the  count  for  larceny  be  good  that  will  sup- 
port a  general  verdict  of  guilty,  although  the  count  for  em- 
bezzlement be  bad/  In  Massachusetts,  distinct  larcenies,  and 
also  distinct  offenses  of  receiving  stolen  goods  may  be  joined  in 
the  same  indictment  in  different  counts ;  and  the  ordering  of 
separate  trials  or  an  election  by  the  prosecution  is  in  the  dis- 
cretion of  the  court.'  In  New  Jersey,  larceny  and  embezzle- 
ment may  be  charged  in  different  counts ;  and  they  should  be 
tried  and  passed  upon  by  the  jury  and  court  as  several  offenses.* 
But  in  Georgia,  a  count  for  robbery  cannot  be  joined  with  a 
count  for  larceny  from  the  person,  or  with  a  count  for  cheat- 
ing and  swindling."  Where  one  charged  with  larceny  pleads 
to  the  whole  complaint,  and  is  convicted,  it  is  immaterial  that 
the  complaint  charged  distinct  larcenies  in  different  counts." 
Where,  however,  the  law  provides  that  an  indictment  must 
charge  but  one  offense,  an  information  charging  larceny  in  one 

1  State  y.  Sheppard,  33  La.  An.  1216. 

•  Barton  v.  State,  18  Ohio  221. 
»  People  V.  Rose,  52  Hun  38. 

•  Welhausen  v.  State,  18  S.  W.  Rep  300. 
»  Appeal  of  Shutte,  130  Pa.  St  272. 

•  BurreU  v.  State.  25  Neb.  581. 

I  Murphy  v.  People,  104  111.  528. 

•  Ck)m.  V.  Hills,  10  Gush.  530;  Com  v.  Sullivan,  104  Mass.  553. 

•  Stephens  v.  State,  21  Atl.  Rep.  1038. 
"  Doyle  V.  State,  77  Ga.  518. 

"  Commonwealth  v.  Holmes,  137  Mass  248. 


\ 
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count  and  embezzlement  of  the  property  in  another  is  de- 
murrable.* 

§  115.  Charging  larceny  and  recelTing  stolen  goods. — 

An  indictment  may  properly  charge  the  defendant  with  lar- 
ceny, and  with  receiving  the  same  goods  knowing  them  to 
have  been  stolen;'  and  an  indictment  thus  drawn  will  war- 
rant a  general  verdict  of  guilty.*  So,  where  there  has  been  an 
examination  before  a  magistrate  on  a  complaint  and  a  war- 
rant charging  a  larceny  of  goods,  and  the  accused  is  held  for 
trial,  the  information  may  contain  a  count  for  receiving  stolen 
goods;*  but  under  a  single  count  charging  larceny,  a  convic- 
tion for  receiving  cannot  be  sustained. '  If,  however,  a  party 
fails  to  object  in  the  court  below,  to  an  indictment  containing 
two  counts  for  larceny  and  two  counts  for  receiving  stolen 
property,  on  the  ground  that  they  refer  to  separate- and  dis- 
tinct offenses,  such  objection,  after  a  verdict  of  guilty  on  the 
larceny  counts,  will  not  be  considered  in  the  appellate  court.* 

§  116.  Charging  larceny  of  several  articles  belonging  to 
one  owner. — Where  a  person  by  one  united,  continuous  and 
indivisible  act,  steals  several  distinct  articles,  such  as  a  horse, 
boggy  and  harness,  a  count  in  the  indictment  for  the  larceny 

*  People  ▼.  DeCk>ur8e7,  61  Cal.  184.  An  indictment  charging  that  %he  de- 
fendant did  embezzle,  steal,  take  and  carrj  away,  certain  goods,  is  not  bad 
for  duplicity.  The  word  embezzle  may  be  rejected  as  surplusage  — Ck)m.  v. 
Simpeon,  9  Mete.  188  So  an  indictment  charging  that  defendant  did  '*un- 
lawfully,  fraudulently  and  feloniously  kiU,  ta^e,  steal  and  carry  away/' 
etc.,  a  hog,  is  not  liable  to  the  objection  of  charging  two  separate  and  dis- 
tinct offenses,  viz:  malicious  mischief  and  theft;  on  the  ground  that  the 
effect  of  the  language  is  to  charge  the  defendant  with  first  kiUing  the  hog, 
and  then  stealing  his  dead  body.— Thompson  v.  State,  80  Tex.  856.  And  an 
indictment  charging  defendants  with  **  burglary  committed  as  foUows," 
and  then  stating  facts  constituting  the  crime  of  larceny,  is  good  as  an  in- 
dictment for  the  latter  offense  — State  ▼.  Ck)on,  18  Mion  518. 

*  State  ▼.  Stimpson,  45  Me.  608;  Hampton  v.  State,  8  Humph.  60;  Keefer 
V.  State,  4  Ind.  246;  State  v.  Crosby,  4  La.  An.  484;  State  v.  McLane,  Id. 
435;  Bennett  t.  People,  96  HI.  602;  Kennegar  ▼.  State,  120  Ind.  176;  People 
V.  Infield,  1  N.  Y.  Cr  146. 

'  State  y.  Lawrence,  81  N.  C  522;  Cook  y.  State,  16  Lea  461. 

*  Brown  v.  People.  89  Mich.  87. 

» State  y.  Moultree,  88  La.  An.  1146. 

*  Thompson  y.  People,  4  Neb.  524. 
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of  the  horse,  buggy  and  harness  is  not  obnoxious  to  the  charge 
of  dupKcity.  Such  act  constitutes  only  one  crime,  and  all  the 
articles  stolen  are  properly  named  in  the  same  count.  If  the 
different  articles  had  been  stolen  at  different  times,  it  would 
present  a  different  question.*  And  an  indictment  which 
charges,  in  one  count,  the  taking  at  one  time,  of  three  differ- 
ent articles  of  property  of  the  same  person,  and  which  suffi- 
ciently describes  two  of  the  articles,  is  good,  though  the  de- 
scription of  the  third  article  is  defective.'  But  in  Texas,  an 
indictment  charging  in  a  single  count  the  theft  of  a  horse,  and 
also  of  other  property,  is  bad  for  duplicity,  the  punishment 
being  different  for  the  two  offenses.*  It  is  no  cause  for 
demurrer  that  an  indictment  contains  counts  for  separate  and 
distinct  larcenies.*  In  Missouri,  the  prosecution  may  elect  ta 
proceed  for  part  of  several  articles  charged  in  the  indictment 
to  have  been  stolen.'  A  plea  of  guilty  to  a  charge  of  the  lar- 
ceny of  several  articles  as  one  act,  and  for  a  use  to  which  aU 
were  to  be  put,  is  an  admission  of  the  larceny  of  all  of  them.  * 
Where  the  indictment  charges  defendant  with  stealing  speci- 
fied articles  and  * '  othei;  things  of  the  goods  and  chattels  of 
L."  it  is  too  late,  after  verdict,  to  object  to  the  sufficiency  of 
the  description  of  the  articles  stolen.  ^  But  where  two  or  more 
crimes  are  involved  in  a  single  act,  but  one  indictment  will  lie. 
A  pef  son  who  steals  a  wagon  and  horse  harnessed  in  it,  and  is 
indicted,  tried,  convicted,  and  sentenced  for  the  larceny  of  the 
wagon  alone,  cannot  be  afterward  prosecuted  for  the  theft  of 
the  horse.' 

>  Waters  v.  People,  104  HI.  544;  State  v.  Faulkner,  32  La.  Ann.  725;  State 
V.  Snyder,  50  N.  H.  150;  State  v.  McCormack,  8  Or.  236;  State  v.  Cameron, 
40  Vt.  655. 

s  Reid  V.  State,  88  Ala.  36. 

'  Heineman  v.  State,  22  Tex.  App.  44;  Hickman  v.  State,  Id.  441. 

*  State  V.  Lockwood,  58  Vt.  378. 

*  State  V.  Donnegan,  84  Mo,  67. 

*  People  V.  Town,  53  Mich.  488. 

'  State  V.  Anderson,  42  La.  An.  590. 

*  State  V.  Augustine,  29  La.  An.  119.  An  indictment  for  larceny  charged 
that  the  defendant,  on,  etc.,  at  etc.,  "divers  articles  of  personal  proi)erty, 
gold  and  silver  coins,  national  bank  notes  and  United  States  treasury  notef  r 
commonly  called  '  greenbacks,' "  each  and  all  particularly  described  and 
the  values  thereof  alleged,  and  aU  of  a  certain  aggregate  value,  of  the  per- 
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§  117.  Gharging  lareeny  of  artleles  belonging  to  dlffSerent 
owners. —  The  spoils  of  a  single  larcenous  aot  may  all  be  in- 
cluded in  one  count,  and  the  indictment  is  not  thereby  bad  for 
dupUcity/  and  this  may  be  done  notwithstanding  the  articles 
stolen  are  the  property  of  different  persons,*  provided  the 
time  and  place  of  the  taking  of  each  are  the  same. '  Or  there  may 
be  as  many  different  indictments  against  the  thief  as  there  are 
owners  of  the  property.*  But  the  value  of  each  article  and 
the  name  of  each  owner  must  be  separately  and  specially  al- 
leged.' And  only  one  conviction  can  be  had  for  the  larceny  of 
goods  belonging  to  different  persons,  where  the  larceny  con- 
sists of  a  single  act.*  Whether  the  count  is  double  depends 
on  whether  it  charges  more  than  one  larceny,  and  whether 
there  was  more  than  one  larceny  depends  on  whether  there 
was  more  than  one  taking,  and  not  on  the  number  of  articles 
taken,  nor  on  their  ownership.'  An  indictment  which  in  one 
coimt  alleges  the  goods  stolen  to  be  the  property  of  certain  per- 
sons, and  in  other  counts  states  the  owners  to  be  different  per- 
sons, does  not  charge  different  offenses,  but  only  the  same  of- 
fense in  different  forms. '    The  rule  is  not  affected  by  a  statute 

Bonal  goods  and  property  of  one  W.  S.,  "  then  and  there  being  found,  did 
feloniously  take,  steal  and  carry  away,  contrary,"  etc.    Held,  sufficient,  on 
motion  to  quash. — Lamphier  v.  State,  70  Ind.  817. 
>  State  T.  Stevens,  62  Me.  284. 

*  State  ▼.  Henneesy,  28  Ohio  St.  889;  Lorton  ▼.  State,  7  Mo.  65;  State  ▼• 
Horphin,  87  Id  878;  State  ▼.  Nelson,  20  Me.  829;  BeU  v.  State,  42  Ind.  885; 
Hoiles  T.  United  States,  8  MacArth.  870 ;  86  Am.  Rep.  106;  People  ▼. 
Johnson,  81  Mich.  578;  State  t.  Hennessey,  28  Ohio  St.  889;  Cash.  v.  State, 
10 Humph.  111.  And  see  State  ▼.  Hogan,  R.  M.  Charlt.  474;  Com.  v.  McChord. 
3  Dana  248;  Irving  v.  State,  8  Tex.  App.  46;  Dodd  v.  State,  10  Tex.  App.  870. 

'  Fulmer  ▼.  Conmionwealth,  97  Pa.  St.  508;  People  v.  Lyman,  2  Utah 
T.  80, 

^  State  v.  Thurston,  2  McMuU.  882;  Com.  ▼.  SuUivan,  104  Mass.  552;  State 
V.  Lambert,  9  Nev.  821. 

*  State  ▼.  MerrUl,  44  N.  H.  624;  Hope  v.  Com.  9  Meto.  184.  Contra,  Clif- 
ton V.  State,  5  Blackf .  224;  State  v.  Murphy,  8  Id.  498. 

*  Hoilee  v.  United  States,  8  MacArth.  870;  86  Am.  Rep.  106.  Compare 
Hudson  v.  State,  9  Tex.  App.  151;  85  Am.  Rep.  782. 

'  State  V.  Newton,  42  Vt.  587. 

*  People  ▼.  Connor,  17  CaL  854;  BeU  ▼.  State,  42  Ind.  885.  An  indictment 
for  larceny  of  one  parcel  of  cotton,  charging  the  ownership  as  "  one  hun- 
dred pounds  of  cotton,  the  property  of  C,  one  hundred  pounds  of  cotton 
the  property  of  G."    Held,  after  verdict,  to  show  '*  a  sufficient  matter  to 
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affixing  a  heavier  penalty  to  the  stealing  of  one  than  of  an- 
other  of  the  articles. '  If  an  indictment  contains  several  counts, 
each  charging  the  larceny  of  property  of  a  different  person, 
the  court  is  not  bound  to  assume  that  the  larcenies  were  one 
and  the  same  offense,  although  alleged  to  have  been  committed 
on  the  same  day.* 

§  118.  Joinder  of  defendants. — Where  several  unite  in  an 
attempt  to  steal  from  the  person,  they  may  be  jointly  indicted ; 
and  under  an  indictment  alleging  that  they  all  thrust  their 
hands  into  the  pocket,  they  may  all  be  convicted,  though  the 
proof  shows  that  only  one  of  them  did  so.'  Where  several 
combine  to  commit  larceny,  it  is  immaterial  whether  they 
were  previously  acquainted,  if  they  were  then  confederating 
for  the  felonious  purpose,  or  whether  they  designed  to  pro- 
cure the  property  in  order  to  share  it  or  for  the  benefit  of  one 
of  them/  In  Massachusetts,  one  who  steals  goods  may  be 
jointly  indicted  with  the  receiver  of  them.*  But  in  California, 
an  indictment  which  charges  one  person  with  the  larceny  of 
goods,  and  another  person  with  feloniously  receiving,  having, 
and  aiding  in  concealing  the  same,  knowing  them  to  be  stolen, 
is  Ui  J  ch.xg.-g  two  dWacJ  offe,J  .gata.  m^nt 
parties.*  In  New  York,  where  several  are  jointly  indicted  for 
grand  larceny,  they  have  no  right  to  require  that  another 
whose  name  is  included  in  the  indictment  shall  be  tried  with 
them.  *  Under  the  statutes  of  that  State  an  indictment  against 
several  defendants,  charging  grand  larceny — a  felony — ^isgood 
without  averments  showing  the  degrees  of  guilt,  whether  aa 
principal  in  the  first  or  second  degree,  or  as  accessory  before 
or  after  the  fact.* 

enable  the  court  to  proceed  to  judgmmt,**  within  N.  C.  Bey.  Code,  oh.  85,  { 
SO.— ^tate  T.  Simons.  70  N.  C.  886. 

>  KeUy  y.  State,  7  Baxter  838. 

'  Bushman  v.  Com.,  i;-)8  Mass.  507. 

•  Com.  V.  Fortune,  105     hhs.  502 
^Stinson  V.  Peopl.-,  *:<  M.  397. 

»  Com.  V,  Adams.  7  Gray  4  i;  Com.  v.  O'Connell,  12  Allen  451. 

•  People  T  Hawkins,  84  Cal.  181. 

^  Armsby  ▼.  People,  2  N.  T.  Supreme  157. 

•  In  re  Roberts,  24  Fed.  Bep.  182. 
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§119.  Election  between  eonnts. — Where  defendant  is 
charged,  in  four  indictments,  with  larceny,  the  indictments 
may  be  treated  as  one  with  several  counts,  if  the  ends  of  jus- 
tice so  require,  and  the  prosecution  may  be  compelled  to  elect.' 
But  where  two  counts  in  an  information  are  based  upon  the 
same  statute,  and  relate  to  the  same  transaction,  and  the  two 
counts  are  only  meant  to  meet  the  various  aspects  in  which  the 
evidence  may  present  itself,  it  is  not  error  to  refuse  to  com- 
pel the  prosecutor  to  elect  upon  which  count  he  will  proceed.* 
Thus  counts  may  properly  be  joined,  for  larceny,  the  buying 
and  receiving  of  the  same  property,  knowing  it  to  have  been 
stolen,  for  the  defendant's  own  gain,  and  to  prevent  the  owner 
from  again  possessing  the  same,  and  in  like  manner,  and  for 
like  purpose,  with  receiving  and  aiding  in  the  concealment  of 
the  same  property;  and  a  trial  may  be  had  upon  all  the 
counts,  and  the  prosecution  will  not  be  required  to  elect  as  to 
either  count,  the  charges  all  relating  to  one  transaction.'  An 
omission  by  the  prosecution  to  elect  on  which  of  two  counts-^ 
one  for  theft  of  a  ''  gelding,'*  the  other  of  a  "  horse  " — the 
trial  should  proceed,  is  cured  by  a  charge  restricting  the  inquiry 
of  the  jury  to  the  first  count  and  a  general  verdict  of  guilly.* 

>  State  ▼.  McNeil,  08  N.  C.  552. 

'  Hmiay  ▼.  State,  25  Fla.  528;  State  v.  Morrison,  85  N.  0. 68L 
*  Bennett  ▼.  People,  96  lU.  602;  Andrews  t.  People,  117  HL  105;  Eenxie- 
T.  State,  120  Ind.  176;  Dowdy  ▼.  Ckun.,  9  Gratt.  727;  60  Am.  Dec.  814. 
^DaltoQ V.  State.  4Tez.  App.  888. 
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CHAPTER  XYT. 

CHARGING  PARTICULAR  OFFENSES. 

g  120.  Larceny  from  the  person. 

121.  Larceny  by  bailee,  or  after  trust. 

122.  Theft  of  animals. 

128.  Bringing  of  stolen  property  into  State  or  county. 

124.  Second  offenses. 

125.  Attempts. 

§  120.  Larceny  from  the  person. — In  Michigan,  picking 
a  pocket  or  appropriating  a  dropped  pocket-book  needs  no 
description,  in  an  information  for  larceny,  different  from  that 
employed  in  other  cases  of  stealing.*  In  New  Jersey,  an 
indictment  which  charges  an  unlawful  and  malicious  taking 
and  stealing  from  the  person,  without  charging  a  felonious 
stealing  and  carrying  away,  is  sufficient  under  Eev.  p.  261,  § 
135,  which  provides  that  if  any  person  shall  unlawfully  and 
maliciously  take  or  steal  any  money,  goods  or  chattels  from 
the  person  of  another,  he  shall  be  punished.*  In  Oregon, 
where  the  indictment  charges  the  defendants  with  stealing 
"from  and  on  the  person,"  the  words  *' and  on '*  may  be  re- 
jected as  surplusage.*  In  Tennessee,  upon  an  indictment  for 
larceny  from  the  person,  the  defendant  may  be  convicted  of  lar- 
ceny, the  same  being  necessarily  included  in  the  offense  charged.^ 
In  Texas,  an  indictment  under  Penal  Code,  art.  744,  for  theft 
from  the  person,  is  sufficient,  if,  in  addition  to  the  allegations 
necessary  to  charge  theft  in  general,  it  avers  that  the  theft 
was  committed  in  presence  of  the  dispossessed  party,  and  with- 
out his  knowledge,  or  so  suddenly  as  to  preclude  resistance 
before  asportation;'  but  an  indictAent  simply  charging  steal- 
ing and  carrying  away  privately  from  the  person  is  bad.* 

>  People  y.  Long,  44  Mich.  296. 
s  RandaU  v.  State,  23  Atl.  Bep.  45. 
»  State  V.  Lee  Ping  Bow,  10  Oreg.  27. 
«  Fanning  v.  State,  12  Lea  661. 
»  Woodard  v.  State,  9  Tex.  App.  412. 

*  Kerry  t.  State,  17  Tex.  App.  178;  60  Am.  Bep.  122 ;  Niohote  v.  State,  21 
Tex.  App.  106. 
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§  121.  Lareeny  by  baOee^  or  after  trust. — An  indiotment 
for  larceny  after  trust,  under  the  laws  of  Georgia,  cannot  be 
sostained  on  special  demurrer  where  it  charges  in  the  alterna- 
tive that  the  defendant  converted  to  his  own  use,  or  other- 
wise disposed  of,  the  property  in  question.  Nor  is  such  in- 
dictment good  under  Oode,  §  4424:,  because  it  fails  to  state  the 
objeot  of  the  bailment/  But  an  indictment  for  the  larceny  of 
a  watch,  which  charges  that  it  was  intrusted  to  the  accused 
for  the  purpose  of  applying  the  same  for  the  benefit  of  the 
owner,  and  to  have  the  same  mended  and  to  be  returned  to 
the  owner  in  a  few  days^  is  sufficiently  specific  as  to  the  ob- 
ject of  the  bailment  and  the  benefit  it  contemplated.'  An  in- 
dictment charging  defendant  with  converting  to  his  own  use 
certain  cattle  intrusted  to  him  cannot,  on  special  demurrer,  be 
sustained  under  Code,  §  4422,  which  relates  to  larceny  by  fact- 
ors, warehousemen,  common  carriers,  or  * '  any  other  bailees, ' ' 
becanse  it  fails  to  state  the  capacity  in  which  defendant  re- 
ceived the  goods  alleged  to  have  been  the  subject  of  the  lar- 
ceny.' 

§122.  Theft  of  animals. — In  Kentucky,  an  indictment 
for  grand  larceny  by  taking  a  cow,  the  property  of  another, 
is  sofScient,  and  it  is  not  necessary  that  the  indictment  should 
accuse  defendant  of  cattle  stealing.*  In  Michigan,  the  statute, 
(Acts  1877,  No.  102,)  if  valid  at  all,  cannot  be  made  to  cover 
a  case  of  horse-stealing  unless  by  the  clearest  averments,  and 
will  not  support,  as  an  information  for  horse-stealing,  an  in- 
formation that  consists  of  the  ordinary  charge  of  larceny  and 
includes  other  property  besides  the  horse.  In  such  case,  a 
sentence,  as  for  the  crime  of  horse  stealing,  to  six  years'  con- 
finement in  the  State  prison  (the  information  being  for  grand 
larceny),  is  not  authorized  by  the  Michigan  statutes.*  In 
Texas,  an  indictment  for  theft  of  a  hog  is  sufficiently  certain 
when  it  charges  the  accused  Yrith  fraudulently  taking  a  certain 

'  Sanden  t.  State,  86  Oa.  717. 
•Williams V.  State,  82 Ga.  288. 

*  SandatB  ▼•  State,  86  Ga.  717. 

*  Lae  ▼•  Commonwealth,  15  S.  W.  Bep.  664. 
■Boodyv.  People,  48  Mioh.  84. 
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hog  of  a  designated  valne,  of  the  property  of  a  named  person, 
from  his  possession,  without  his  consent,  with  intent  to  de- 
prive him  of  the  value  of  it,  and  to  appropriate  the  hog  to  the 
use  of  the  taker/ 

§  123.  Bringing  stolen  property  into  State  or  eounty. — ^In 

prosecutions  under  statutes  punishing  theft,  robbery,  etc. ,  if 
the  property  was  brought  into  the  State,  and  if  by  the  lawa 
of  the  foreign  country  the  act  would  have  been  the  offense 
charged  in  the  indictment,  the  laws  of  the  foreign  State  or 
country  become  an  issuable  fact,  and  ^lust  be  alleged  in  the 
indictment.'  But  it  need  not  aver  that  the  accused  was  pun- 
ishable by  or  amenable  to  the  laws  of  the  foreign  country 
or  State.'  The  indictment  must  charge  that  the  possession  of 
the  property  in  the  State  into  which  it  was  brought  was  fel- 
onious.* 

§  124.  Second  offenses. — In  California,  in  an  indictment 
for  grand  larceny,  where  the  formal  conclusion,  ^  ^  contrary  ta 
the  form,  force,  and  effect  of  the  statute,"  is  immediately  pre- 
ceded by  an  allegation  of  a  prior  conviction  for  a  similar 
offense,  the  defect  of  form  is  without  prejudice  to  defend- 
ant, and  does  not  invalidate  the  indictment  or  affect  the  con- 
viction thereunder/  In  Indiana,  where  an  indictment  for 
grand  larceny  contains  an  allegation  of  a  former  conviction 
for  petit  larceny,  such  allegation  should  be  stricken  out,  on 
motion  to  quash,  the  indictment  being  otherwise  sufficient.*   So 

I  State  v.  Mansfield,  88  Tex.  120. 

*  Carmisales  v.  State,  11  Tex.  App.  474. 

*  Cammins  v.  State,  11  Tex.  App.  121. 

^  State  v.  Seay,  8  Stew.  128;  20  Am.  Dea  06.  An  indictment  dhaxged 
that,  "  at  the  comity  of  Madison,  in  the  State  of  Indiana,  on,**  etc.,  the  de* 
fendant  *'  did  then  and  there  feloniously  steal,  take,  and  drive  away  fronk 
the  said  comity  of  Madison,  and  did  then  and  there  feloniously  bring  into» 
and  dispose  of,  in  the  county  of  Delaware  "  (in  which  the  indictment  was 
found)  "and  State  of  Indiana,  of  the  personal  goods  and  chattels  of,**  eta, 
one  milch  cow,  etc.  Held,  that  the  indictment  sufficiently  described  the 
transfer  of  the  stolen  property  from  Madison  to  Delaware  county  to  gi-vs 
jurisdiction  to  the  court  in  the  latter  county.— ^onee  y.  States  68  IxicL  S80L 

*  People  v.  O'Brien,  64  CaL  68. 

*  Good  ▼.  State,  61  Ind.  69. 
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also,  where  a  good  oonnt  for  petit  larceny  also  rehearsed  the 
former  oonviction  of  defendant  for  a  similar  offense,  the  oonnt 
was  not  thereby  vitiated/  In  Missouri,  an  indictment  for 
petit  larceny  charged  to  have  been  committed  after  discharge 
from  imprisonment  under  a  previous  conviction  for  a  similar 
ofFense,  must,  as  in  any  other  case  of  felony,  allege  that  the 
laroeny  was  feloniously  committed.*  In  "Sew  York,  an  indict- 
ment ^hich  charges  the  prisoner  with  a  second  offense  of  petit 
laroeny  must  state  facts  to  show  that  he  had,  prior  to  the  last 
offense,  been  convicted  of  the  previous  offense;  and  if  the 
conviction  is  alleged  to  have  taken  place  before  a  court  of 
limited  jurisdiction,  the  indictment  must  show  that  the  court 
had  jurisdiction  as  well  of  the  subject-matter  as  of  the  person 
of  the  prisoner.'  Such  an  indictment  is  sufficient,  although  it 
only  charges  that  the  defendant  was  convicted  of  the  first 
offense,  without  aUeging  a  judgment  or  sentence,  or  naming 
the  person  or  property  which  the  first  offense  concerned. 
But  not,  if  the  indictment  omits  to  charge  that  the  defendant 
bad  been  pardoned  or  otherwise  discharged  from  the  first  con- 
viction before  the  commission  of  the  second  offense.*  The 
statute  declaring  a  second  offense  of  petit  larceny  to  be  pun- 
ishable in  the  State  prison  does  not  apply  to  a  case  in  which 
the  first  conviction  took  place  in  another  State.  *  In  Virginia, 
an  indictment  for  a  second  offense  of  laroeny,  which  charged 

>  Myeis  T.  State,  02  Ind.  890. 

*  State  ▼.  Weldon,  70  Mo.  572. 

'  People  V.  Powers,  2  Seld.  60.  An  indictment  for  petit  larceny  charged  as  a 
second  ofEense  is  good  -which  avers  generally  that  the  Court  of  Special  Ses- 
■ioDfl,  before  which  the  defendant  was  convicted,  had  foU  and  competent 
power  and  authority  in  the  premises  to  try  and  convict  the  defendant,  without 
setting  forth  the  facts  showing  jurisdiction,  the  omission  to  state  facts 
being  only  a  formal  defect,  which  is  cured  by  the  statute  of  Jeo/aib.— People 
▼.  Golden,  8  Parker,  880. 

^  Stevens  v.  People,  1  HiU  261. 

*  People  V.  CsBsar,  1  Parker,  645.  Where  an  indictment  for  petit  laroeny 
dsBcribed  it  as  a  second  offense,  and  aUeged  a  previous  conviction  of 
foigeiy,  it  was  held  that  the  defendant  might  be  convicted  of  the  larceny 
as  a  first  offense.— Palmer  v.  People,  5  Hill  427.  Where  an  indictment 
■ets  out  in  proper  form  the  former  conviction  of  the  plaintiff  in  error  of 
the  crime  of  grand  larceny,  and  his  sentence,  and  "  that  the  said  James 
Gibson  having  been  so  oonvicted  of  the  crime  of  grand  larceny  aforesaid, 
and  having  been  duly  discharged  and  remitted  of  such  judgment  and  con- 
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a  former  conviotion  and  pnnishinent  for  a  like  offense,  but  did 
not  state  that  the  ooort  in  which  the  first  offense  was  tried 
had  jorisdiction  of  the  same,  or  that  the  former  oonviction 
remained  in  force,  or  that  such  conviction  appeared  of  record, 
or  that  the  prisoner  was  the  person  who  was  formerly  con- 
victed, was  held  sufficient  after  verdict/ 

§  125.  Attempts. — ^An  indictment  for  an  attempt  to  steal  the 
property  of  another,  which  simply  states  that  the  defendant 
attempted  to  steal,  is  not  sufficient  to  sustain  a  conviction. 
The  people  must  prove  acts  done  towards  the  perpetration  of 
the  offense,  and  not  mere  intention,  and  such  acts  being  nec- 
essary to  show  the  crime,  they  must  be  specifically  averred.* 
The  indictment  must  state  &cts  showing  the  manner  in  which 
the  attempt  was  made.'  The  description  of  property,  how- 
ever, need  not  be  as  particular  as  in  an  indictment  for  an  ac- 
complished larceny/  In  such  an  indictment,  describing  the 
goods  as  ^^  |5  in  money  and  other  goods,  chattels,  and  valu- 
able things,"  is  sufficiently  definite/  And  an  averment  that 
the  accused  thrust  his  hand  ^^  into  the  pocket  of  "  the  owner 
of  the  alleged  money,  sufficiently  charges  that  the  pocket  was 
in  the  clothing  of  the  owner  worn  at  the  time  of  the  attempt.  * 
In  such  an  indictment  it  is  not  necessary,  in  North  Carolina, 
to  specify  the  particular  articles  intended  to  be  stolen.*  Such, 
an  indictment  is  sufficient  which  charges  that  the  accused  took 
the  impression  of  a  key,  and  prepared  a  false  key  from  that 
impression,  to  unlock  the  door  of  A.  's  store,  with  the  intention, 
through  the  agency  of  B.,  to  break  and  enter  the  store  and  to 

Action,  afterward,**  etc.,  and  then  aUeges  a  subsequent  petit  larceny,  it 
mifficiently  aUeges  his  discharge,  "  either  upon  being  pardoned  or  upon  the 
expiration  of  his  sentence,"  to  authorize  the  additional  sentence  imposed  bj 
2  Rev.  Stat  699,  §  8.--Oibeon  v.  People,  6  Hun  543.  Form  of  an  indict- 
ment charging  petit  larceny  as  a  second  offense.— People  ▼•  CsBsar,  1 
Parker  645. 
1  Strap's  Case,  1  Bob.  764, 

*  Thompson  v.  People,  96  HI.  158;  State  ▼.  Womaok,  81  La.  An.  685. 

*  State  ▼.  Brannan,  8  Nev.  288. 

«  State  ▼.  Hughes,  76  Mo.  828;  Hayes  ▼.  State,  15  Lea  64. 

*  State  ▼.  Hughes,  76  Mo.  828. 

«  Com.  ▼.  Sherman,  105  Mass.  169. 
«  State  ▼.  Utley,  82  No.  Car.  556, 
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steal.*    In  Tennessee,  nnder  an  indictment  for  larceny,  the  de- 
f endant  may  be  oonvicted  of  an  attempt  to  commit  the  larceny.  * 


CHAPTER  XVn. 

EVIDENCE  FOR  THE  PROSECUTION,  GENERALLY. 

S  198.  Competenpy,  generaUj. 

197.  Relevancy. 

198.  Sufficiency,  generally. 

199.  Hearsay. 

180.  Documentary  evidence. 

181.  Accomplice  testimony. 

§  126.  Competency^  generally. — (d)  What  wiMessea  must  he 
called. — ^The  prosecuting  attorney  is  not  obliged  to  call  as  a  wit- 
ness one  whose  name  is  indorsed  on  the  information ;'  and  when 
the  fact  of  larceny  from  the  person  is  clearly  proved,  the  per- 
son from  whom  the  property  was  taken  need  not  be  produced 
at  the  trial.*  But  in  Nebraska,  a  conviction  cannot  be  sus- 
tained where  the  owner  of  the  property,  though  within  reach 
of  process,  was  not  called  to  testify  that  she  did  not  consent  to 
the  taking  of  the  property,  though  her  son-in-law,  who  re- 
sided with  her,  may  have  testified  that  neither  he  nor  she  con- 
sented.* 

(6)  Oom^eterun/  of  wife  of  defendcmt. — ^TJpon  the  trial  of  two 
for  larceny,  the  wife  of  one  of  the  defendants  cannot  be  a  wit- 
ness.' But  where  one  of  the  two  persons  jointly  indicted  for 
larceny  and  embezzlement,  is  tried  separately,  the  wife  of  the 

>  Griffin  ▼.  State,  96  Ga.  498. 

*  DeLacy  t.  State,  8  Baxter  401. 

*  People  V.  Henahaw,  69  Mich.  664. 

«  People  ▼.  Wiggins,  98  Hmi808;  99  N.  Y.  666.    S.  P.,  Reg.  y.  RitBon,  60 
L.T.797. 

•  Bobster  t.  State,  60  N.  W.  Rep.  968. 

•  State  ▼.  HcGiew,  18  Rich.  816. 
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other  defendant  may  testify.'  And  nnder  a  joint  indictment 
a^;ainst  several,  the  wife  of  one  of  the  defendants,  who  has  not 
been  arrested  and  is  not  on  trial,  is  a  competent  witness  for 
the  prosecution.* 

{c)  Opinion  evidence. —  In  Texas,  on  a  trial  for  theft  of 
cattle,  a  witness  may  testify  as  to  the  topography  of  the  range, 
and  the  number  and  wildness  or  gentleness  of  the  cattle  fre- 
quenting it,  but  cannot,  as  an  expert,  testify  how  long  it  would 
take  to  gather  a  certain  number  within  the  limits  thereof.  * 
So,  in  Michigan,  the  testimony  of  a  tailor  to  whom  a  prose- 
cutor carries  a  coat  from  which  a  pocketbook  is  alleged  to  have 
been  stolen,  to  be  mended,  as  to  experiments  made  to  see 
whether  such  a  pocketbook  could  have  been  taken  through  the 
cut  made  in  it  as  it  then  was,  is  admissible,  especially  when  it 
appears  that  the  coat  has  been  mended  and  ripped  open  again.  * 
And  it  is  not  material  error  to  permit  a  witness  to  be  asked 
whether  defendant  had  any  visible  means  of  support,  and  to 
answer  that  he  could  not  swear  that  he  had  not/ 

{d)  JJnooTTohoraieA  testimwrvy  of  proaeovtor. —  At  common 
law  a  person  from  whom  goods  have  been  stolen  may  be  a 
witness  as  to  any  facts  within  his  knowledge/  But  not  when 
he  is  entitled  to  treble  the  value  of  the  property  stolen,  upon 
the  conviction  of  the  prisoner/  It  is  doubtful,  however, 
whether  the  defendant  ought  ever  to  be  convicted  on  the  un- 
corroborated testimony  of  a  prosecutor  who  claims  the  prop- 
erty in  question,  to  which  the  defendant  also  claims  title, 
where  the  transaction  was  not  attended  with  any  of  the  usual 
concomitants  of  larceny  or  concealment.*  A  witness  from 
whom  the  property  is  alleged  to  have  been  stolen  need  not  dis- 
close the  names  of  persons  in  his  employment  who  gave  the 
information  which  led  him  to  take  measures  for  the  detection 

1  Cornelius  ▼.  Com.  8  Mete.  (Ky.)  481. 

•  State  ▼.  Drawdy,  18  Rich.  87. 

»  Tyler  ▼.  State,  11  Tex.  App.  888. 
^  People  ▼.  Morrigan,  29  Mich.  5. 

*  People  ▼.  Herrick,  69  Mich.  568. 

*  Com.  ▼.  Moulton,  9  Mass.  80;  State  v.  CasBadoB,  1  Nott  ft  MoO.  9L 
'  State  ▼.  Prey,  14  N.  H.  464. 

•  State  ▼.  Kane,  1  McCord  482. 
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of  the  thief. '  In  Texas  the  question  to  the  prosecuting  wit- 
ness, ^^whom  the  suspicion  pointed  to  in  the  theft,"  is  inad- 
missible.* 

{e)  JEmdenoe  m  rebuttal. — ^Where  the  evidence  of  defendants 
is  that  they  did  not  own  a  cutter  like  the  one  seen  in  the 
neighborhood  of  the  larceny,  it  is  within  the  discretion  of  the 
court  to  aJlow  the  prosecution  to  show,  in  rebuttal,  that  they 
had  and  used  a  similar  cutter.'  So  a  witness  for  the  State  is 
properly  permitted,  against  defendant's  objection,  to  testify 
in  rebuttal  that  he  had  seen  defendant  on  the  night  of  the 
krceny  near  the  place  where  it  was  committed,  the  defense 
being  an  aUbij  since  the  State  is  not  required  to  introduce 
eyidenoe  in  chief  to  contradict  testimony  afterwards  given  to 
prove  an  (ddbi.* 

§  127.  Relevaney • —  The  State  may  show  that  the  prose- 
cuting witness,  at  the  time  of  the  larceny,  was  in  a  drugged 
oondition,  and,  particularly,  the  peculiar  effects  of  the  drug 
administered.*  And  evidence  that  the  prosecuting  witness, 
only  a  few  hours  previous  to  the  time  of  the  alleged  larceny 
of  money  from  his  person,  had  in  his  possession  the  amount 
of  money  charged  to  have  been  stolen,  is  not  immaterial  or 
irrelevant,  when  offered  in  connection  with  other  evidence, 
tending  to  prove  the  felonious  taking  from  his  person.'  But 
on  trial  for  larceny  of  a  horse  which  defendant  rode  awhile 
and  then  abandoned,  the  defense  being  that  he  did  not  intend 
to  steal  it,  but  merely  to  use  it  in  getting  out  of  the  State, 
and  expected  the  owner  to  recover  it,  evidence  as  to  the  reason 
why  defendant  did  not  take  passage  on  the  railroad  instead  of 

>  state  ▼.  Soper,  16  He.  208. 

*  JoDes  ▼.  State,  17  S.  W.  Rep.  1080. 

*  People  ▼.  Mannausau,  60  Mich.  16. 

^  State  ▼.  Maher,  74  Iowa  77.  A  witness,  after  stating  in  rebuttal  that  he 
had  seen  defendant  on  the  night  of  the  larceny  near  the  place  where  it  was 
oommitted,  was  permitted  to  testify  to  having  heard  two  shots  fired  at  the 
tune  he  saw  defendant.  Held,  this  evidence  was  admissible  to  identify  the 
time  and  place,  and  test  the  memory  of  the  witness,  and  Terif  y  his  state- 
ment as  to  seeing  defendant  at  that  place  on  that  night.—  State  v.  Maher, 
74  Iowa  77. 

*  State  ▼.  Buckley,  79  K.  C.  868. 

*  State  ▼.  Lee  Ping  Bow,  10  Ore.  37. 
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using  the  horse  is  incompetent.  *  So  it  is  error  to  permit  a  State's 
witness  to  testify  that  the  alleged  injured  party,  on  the  morn- 
ing after  the  theft,  the  defendant  not  being  present,  identified 
and  claimed  the  stolen  property.  Snch  testimony  is  res  inter 
alios  acta  and  inadmissible.*  And  if  defendant  did  not  partici- 
pate in  the  original  taking  of  the  stolen  property,  the  good  or 
bad  faith  of  a  purchase  subsequently  made  by  him  is  immaterial.  * 
So,  also,  it  is  error  to  permit  a  witness,  who  has  stated  that 
he  went  to  a  certain  city  as  employe  of  a  live  stock  agent, 
and  found  there  cattle  having  the  brand  of  those  whose  cattle 
are  alleged  to  have  been  stolen,  to  state  further  that  he  sold 
such  cattle  under  a  power  of  attorney  from  the  alleged  owners, 
and  remitted  the  proceeds  to  the  agent  for  them.*  And  on 
trial  for  the  theft  of  a  horse,  evidence  that  a  saddle  found  with 
the  horse  in  defendant's  possession  belonged  to  a  third  person, 
is  irrelevant  where  there  is  no  evidence  that  such  saddle  had 
been  stolen,  and  hearsay  evidence  of  that  fact  had  previously 
been  admitted,  and  then  excluded ;  and  a  charge  that  testi- 
mony relating  to  the  saddle  should  not  be  considered,  except 
to  identify  the  transaction  on  trial  and  defendant's  intent,  is 
error.*  Where  A.  and  B.  were  jointly  indicted  for  robbing 
O.'s  store,  and  A.  had  pleaded  guilty  on  another  indictment 
to  robbing  on  the  same  day  D.'s  house,  which  was  in  the 
immediate  vicinity  of  C.'s  store,  and  there  was  evidence  that 
A.  and  B.  were  together  on  the  day  in  question,  it  was  held 
that  A.  's  complicity  in  robbing  D.  's  house  was  not  admissible 
against  B.' 

§  128.  SnfBcleney^  generally. — (a)  Elementary  rules. — ^In 
civil  cases  it  is  sufficient  if  the  evidence,  on  the  whole,  agrees 
with  and  supports  the  hypothesis  which  it  is  adduced  to  prove ; 
but  in  criminal  cases  it  must  be  such  as  to  produce  a  moral 
certainty  of  guilt,  and  to  exclude  any  other  reasonable  hy- 

>  State  ▼.  Ward,  19  Nev.  297. 

*  Anderson  ▼.  State,  14  Tex.  App.  49. 

>  PhiUips  V.  State,  19  Tex.  App.  158. 
«  Byrd  ▼.  State,  26  Tex.  App.  874. 

*  Neeley  ▼.  State,  27  Tex.  App.  815. 
« Swan  V.  Com.,  104  Pa.  St  218. 
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pothesis.'  Where  the  evidence  fails  to  establish  gailt  beyond 
mere  suspicion  or  even  strong  probability,  a  conviction  will  be 
set  aside.'  Thus  a  conviction  cannot  be  sustained  where  if 
the  trial  were  to  determine  the  right  of  property  between  the 
prosecutor  and  the  defendant  the  evidence  is  such  that  the 
court  would  not  disturb  the  verdict.  •  Several  distinct  asporta- 
tions do  not  constitute  different  offenses  where  there  is  a  con- 
tinning  transaction,  and  the  defendant  may  be  indicted  for  the 
final  carrying  away.  If  there  be  different  kinds  of  goods 
enumerated,  proof  of  the  larceny  of  any  one  is  sufficient  to 
warrant  a  conviction.*  So  also,  on  trial  of  several  defendants, 
proof  beyond  a  reasonable  doubt  that  the  larceny  was  com- 
mitted by  some  one  of  them  in  pursuance  of  a  common  purpose 
by  all,  warrants  a  finding  that  each  is  guilty,  although  the  evi- 
dence leaves  in  doubt  which  one  took  the  property.  * 

(J)  Larceny  from  the  person. —  On  a  trial  for  larceny  from 
the  person,  where  it  is  not  disputed  that  the  prosecuting  wit- 
ness' money  was  stolen  from  his  pocket  on  a  certain  evening, 
at  a  certain  place,  and  he  positively  identifies  defendant  as 
the  person  who  then  crowded  on  him  and  put  his  hand  in  wit- 
ness' pocket,  in  which  he  is  corroborated  to  some  extent  by 
his  two  children,  a  conviction  is  warranted.'    An  indictment 

« 

'  James  ▼.  State,  45  Miss.  672.    See  Hunter  v.  State,  18  Tex.  App.  16 ;  Bun- 
tain  ▼.  State,  16  Tex.  App  490 ;  Shelton  v.  State,  12  Tex.  App.  618. 

*  Hardeman  v.  State,  12  Tex.  App.  860. 

*  HiBBeldine  ▼.  State,  21  Tex.  ^pp.  886. 

*  State  V.  Martin,  82  N.  C.  672  ;  People  ▼.  Wiley,  8  Hm  194. 

*  NeviU  ▼.  State,  60  Ind.  808.  An  indictment  for  stealing  *'  fifty  potmds 
of  flour  of  the  value  of  six  pence  "  is  sustained  by  proof  that  the  accused 
stole  a  bag  of  flour  and  said  he  gave  five  dollars  for  it,  although  there  was 
no  proof  of  its  weight. — State  v  Harris,  64  N.  0. 127.  The  evidence  showed 
that  defendant  was  employed  in  a  silver  mine ;  that  he  secretly  agreed  to 
supply  ores  to  an  aasayer,  who  was  to  extract  the  silver  and  divide  the 
profits  with  him ;  that  defendant  delivered  ores  to  the  assayer  at  night ; 
that,  when  indicted,  he  advised  the  assayer  to  leave  the  country.  Samples 
of  these  ores  were  identified  as  coming  from  said  mine,  by  witnesses 
famiiiay  with  ores  of  the  mine.  Defendant  admitted  that  the  ores  came 
from  the  mine  in  question,  but  claimed  that  they  were  given  him  by  a  co- 
employe,  whom  also  the  evidence  tended  to  implicate.  Heldy  that  the  evi- 
dence was  sufficient  to  warrant  a  conviction. — Roberts  v.  People,  11 
Colo.  218. 

*  State  ▼.  Hall,  79  Iowa  694. 
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for  laroenj  from  the  person  in  the  night-time  may  be  sup- 
ported by  proof  of  robbery.* 

(o)  Money  J  hank  HUs^  eto. — In  an  indictment  for  intent  to 
commit  larceny,  the  phrase  ^^  goods  and  chattels  "  means  ^^  per- 
sonal goods,"  and  proof  of  intent  to  steal  bank-bills  and  money 
is  sufficient.*  So  in  a  trial  for  the  stealing  of  ^^  national  bank 
currency  and  United  States  treasury  notes  of  the  amount  and 
value  of  $164:,"  the  jury  may  find  the  defendant  guilty,  if 
they  find  that  he  stole  national  bank  currency  and  United 
States  treasury  notes,  or  either.'  Evidence  that  defendant 
went  into  a  store  when  the  owner  was  absent,  and  a  boy  of 
ten  years  was  in  charge,  and,  by  falsehood  and  thr^tts, 
induced  the  boy  to  hand  him  the  money  in  the  till,  and  some 
of  the  goods  on  the  counter,  and  also  took  a  revolver  from 
the  drawer  himself,  is  sufficient  to  convict.* 

^  State  ▼.  Keeland,  90  Mo.  887.  Defendant,  of  matoie  age,  and  without 
money,  met  a  boy  of  seventeen  at  a  lumber  camp,  and,  expressing  a  desire 
to  go  to  S.,  the  boy  offered  to  accompany  him,  and  pay  his  way.  They  got 
intoxicated,  and  entered  a  restaurant,  where  the  boy  went  to  edeep,  phicin^ 
his  vest  under  his  piUow.  Defendant  openly,  in  the  presence  of  two  other 
persons,  took  from  the  vest  $160,  for  the  purpose,  as  he  claims,  of  safe- 
keeping. He  then  bought  tickets  to  S.  for  himself  and  boy,  had  his 
whiskers  shaved  off,  entered  a  saloon,  became  drunk,  and  was  arrested. 
On  seeing  the  officer,  he  tried  to  run  away.  When  searched  he  had  a  little 
over  $100  with  him.  Being  released  before  quite  sober,  the  clerk  retained 
the  money,  and  gave  him  a  receipt  for  it.  He  then  returned  to  the  restau- 
rant, and  asked  for  his  ''son,"  when  the  boy  caused  him  to  be  arrested  for 
stealing  the  money.  He  was  unable  to  account  for  the  miaamg  $80.  Held 
sufficient  evidence  to  justify  a  conviction  of  grand  larceny.— People  v. 
Hansen.  84  Cal.  291. 

*  Garfield  v.  State,  74  Ind.  60. 

*  State  V.  Henry,  24  Kan.  457. 

^  Com.  V.  Cruikshank,  188  Pa.  St  194.  Complainant  testified  that  defend- 
ants, on  making  a  smaU  purchase  at  his  store  in  the  evening,  offered  in 
payment  a  $30  biU,  for  which  he  gave  them  in  change  $19  taken  from  a 
package  of  biUs  which  he  had  counted  in  the  morning  when  he  placed  it  in 
his  safe,  which  was  kept  locked;  that  one  of  defendants  requested  the  return 
of  the  $20  biU,  saying  that  he  had  found  change  to  pay  for  the  article 
bought,  whereuiKm  complainant  returned  the  $20,  and  received  what  he 
supposed  to  be  the  mon^y  he  had  parted  with  and  replaced  it  in  the  package 
without  counting  it;  that  afterwards,  on  being  asked  by  a  poUce  officer  if 
he  had  lost  any  money,  he  counted  the  money  in  his  safe,  and  found  that 
the  package  of  bills  contained  $10  less  than  the  proper  amount,  allowing 
for  bins  which  he  had  placed  in  and  taken  from  it  during  the  day;  but  ha 
ooold  not  swear  positively  how  many  times  he  had  put  bills  in  or  takea 
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(d)  Animals. — An  indictment  which  charges  the  stealing 
and  carrying  away  of  a  horse,  will  be  sustained  by  proof 
that  the  defendant  rode,  drove  or  led  the  horse  away.  *  The 
facts  that  a  horse  was  stolen,  and  a  few  days  thereafter  the 
defendant  sold  it  some  miles  away,  and  made  false  statements 
as  to  the  ownership  and  possession  thereof,  are  sufficient  to 
support  a  verdict  of  larceny.*  Where  the  taking  was  not 
unlawful,  but  was  procured  with  intent  to  appropriate  the 
property  unlawfully,  larceny  is  not  established  by  showing 
the  taking  and  the  iutent;  but  an  unlawful  appropriation 
must  be  proved.  Thus  proof  that  one  who  hired  a  horse 
under  pretense  of  wanting  him  for  a  specified  short  ride  only, 
rode  him  much  further,  and  left  him  in  a  livery  stable,  does 
not  warrant  a  conviction  for  larceny.'    On  trial  for  larceny  of 


tiiem  out  of  the  package  that  day.  His  assistantB  in  the  store  testified  that 
they  did  not  interfere  with  or  take  any  bills  from  the  package  that  day. 
Edd,  that  there  was  sufficient  evidence  to  establish  that  the  crime  charged 
was  committed. — People  ▼.  Williams,  68  Hmi  278.  As  to  the  sufficiency  of 
the  evidence  on  the  trial  of  the  secretary  of  a  bnilding-f und  association,  for 
the  larceny  of  a  check  belonging  to  the  association,  see  Shinn  v.  Com.,  82 
QTatt.899. 
1  Baldwin  ▼.  People,  2  ni.  804. 
*  Dackett  v.  State,  65  Ga.  869. 

'  Berg.  ▼.  State,  2  Tez.  App.  148.    The  proof  showed  that  the  owner 
loaned  the  horse  to  a  woman,  to  be  ridden  to  town  by  her  grandson,  who, 
en  arriving  there,  stopped  at  defendant's  house;  that  defendant  directed 
an  employe  to  take  the  horse  to  a  field;  that  the  employe  took  it  away,  and 
it  was  not  fomid  in  the  field,  but  was  reported  by  defendant  to  have  been 
BMem;  that  the  borrower  agreed  with  the  owner  that  if  the  horse  was 
not  recovered  by  a  certain  time  she  would  pay  for  it,  and  consider  it 
hers;  that  defendant  was  authorized  by  the  borrower  to  seU  her  properly; 
and  that  after  the  time  when  the  borrower  was  to  jMty  for  the  horse,  de- 
fendant sold  it  as  her  property.    Hdd,  not  sufficient  evidence  to  convict. — 
CasteUo  v.  State,  27  Tez.  App.  188.    Defendant  approached  the  owner  of 
the  stolen  mule,  and  suggested  a  trade.    The  owner  declined,  saying  that 
the  mule  was  mortgaged,  and  he  wanted  to  sell  it.    Defendant  proposed 
buying  it,  saying  that  one  L.  had  a  note  for  a  horse,  which  he  had,  and 
would  buy  him,  but  that  defendant  and  L.  were  not  friendly,  and  the  latter 
would  not  buy  directly  from  him.    Soon  after  L.  approached  the  stables 
where  the  conversation  was  had,  and  offered  defendant  $90  for  the  horse, 
bat  no  sale  was  made.    Defendant  then  asked  the  owner  of  the  mule  to 
take  the  horse  to  L.,  and  get  the  $90,  which  he  did,  and  L.  told  the  owner 
to  return  to  the  stable,  and  he  would  come  and  pay  the  price.    While 
defendant  was  away  from  the  bam,  L.  came  in  and  told  the  owner  that  he 
would  have  the  mon^y  there  in  a  few  minutes,  and  to  take  the  horse  out 


144  LABOENT  ABB  XINDBED  OFFENSES.  [  §  128* 

a  COW,  the  hide  of  the  oow,  or  of  one  like  it,  is  admissible  to 
corroborate  the  conunonwealth's  witnesses,  and  to  connect 
defendant  with  the  crime.*  Evidence  that  the  owner  of  sheep 
saw  defendant  with  three  or  four  sheep  in  an  old  house  in  a 
field  where  the  sheep  were  grazing,  thai  defendant  caught  one 
of  them,  and  that  after  he  fled  it  was  found  that  the  hobbles 
had  been  cut  from  its  feet,  and  that  the  plank  which  secured 
the  door  to  keep  the  sheep  out  had  been  moved,  is  sufficient 
to  prove  asportation.* 

of  the  bam,  and  hitch  him  to  a  post.  The  rnnle  was  afterwards  repioved 
from  its  plaoe  in  the  bam,  and  tied  beside  defendant's  remaining  horse. 
Defendant  soon  returned,  hitched  his  horse  and  the  mule  to  his  buRgy,  and 
departed.  On  trial  for  larceny  he  testified  that  he  did  not  know  of  the 
removal  of  the  horse,  nor  of  the  substitution  of  the  mule  in  its  place,  untii 
he  returned,  and,  finding  them  so  situated,  he  supposed  the  exchange  had 
been  made,  and,  without  stopping  to  inquire  further,  he  hitched  up  and 
left  Held,  insufficient  to  sustain  a  verdict  of  guilty.— Mead  v.  State,  25' 
Neb.  444. 

*  Lue  V.  Ck)m.,  (Ky.)  16  S.  W.  Rep.  664.  There  was  evidence  that  defend- 
ant's employer  requested  him  to  take  the  steer  alleged  to  have  been  stolen 
to  O.;  that  defendant  found  the  steer  near  the  place  where  he  was  directed 
to  get  the  one  belonging  to  his  employer,  and  took  it  to  O.'s  slaughter  pen. 
O.  testified  that  after  butchering  the  animal  he  saw  a'brand  on  the  hide; 
that  he  left  the  hide  spread  on  the  ground,  with  the  head  near  it,  that  the 
next  morning  he  found  the  brand  cut  out  of  the  hide,  and  the  head  about  one 
hundred  yards  from  where  he  left  it.  There  being  no  circumstances  impli- 
cating defendant  with  the  act  —  held  incompetent  to  show  the  mutilation  of 
the  hide  after  the  animal  was  delivered  to  O  — State  v»  Huffman,  16  Oreg.  15. 
Facts  considered  sufficient  to  warrant  a  conviction  for  larceny  of  animals, 
notwithstanding  direct  testimony  that  the  accused  purchased  them  of  a 
stranger. — Blankenship  v.  State,  5  Tex.  App.  218;  Shultz  v.  State,  Id.  890. 
Defendant,  while  riding  on  horseback  in  company  with  his  employer,  B., 
on  the  latter's  horse,  encountered  C,  and,  at  his  employer's  request,  gave 
up  to  him  the  horse.  B.  and  C.  then  rode  off,  stole  and  butchered  a  cow, 
and  brought  defendant  some  of  the  meat.  B.  testified  that  defendant  was 
told  before  he  gave  up  the  horse  of  the  intention  to  steal  a  beef,  that  he 
expressed  approval,  and  knew  he  and  C.  were  in  the  habit  pf  stealing  cattle 
together.  Held,  not  sufficient  to  sustain  a  conviction  as  an  accomplice. — 
Tippie  V.  State,  (Tex.)  18  S.  W.  Rep.  777. 

*  State  V.  Gray,  106  N.  0.  784.  On  trial  for  stealing  hogs,  defendant 
proved  by  several  witnesses  that  he  took  the  hogs  openly,  claiming  them 
as  his  property,  and  that  he  owned  such  hogs.  One  witness,  who  was  pres- 
ent when  the  hogs  were  recovered,  testified  that  defendant  surrendered 
them  under  protest,  and  when  threatened  with  violence.  Prosecutor  and 
one  witness  testified  that  the  hogs  belonged  to  the  prosecutor.  Held,  insuf- 
ficient evidence  to  convict.— McGowan  v.  State,  27  Tex.  App.  188. 
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{e)  Proof  of  receiving  only. — In  Texas,  one  indicted  tot 
theft  cannot  be  convicted  on  evidence  which,  at  most,  only 
shows  him  to  have  received  the  property  knowing  it  to  have 
been  stolen.*  But  in  West  Virginia,  under  Code,  ch.  145  §  23, 
making  it  larceny  to  obtain  property  by  false  pretense  or  token, 
a  conviction  may  be  had  on  proof  of  the  receipt  of  the  prop- 
erty, with  knowledge  that  it  was  stolen  or  that  it  was  ob- 
tained by  a  false  token  or  false  pretense.* 

§  129.  Hearsay. —  On  the  trial  of  an  indictment  for  grand 
larceny  alleged  to  have  been  committed  by  means  of  a  trick, 
by  which  the  owners  of  the  stolen  property  were  induced  to 
send  it  to  fictitious  persons,  in  consequence  of  which  the  pris- 
oner feloniously  acquired  possession  of  it,  the  statements  of 
persons  of  whom  a  witness  for  the  prosecution  inquired  as  to 
the  existence  of  the  persons  to  whom  such  property  was  di- 
rected to  be  sent  are  hearsay,  and  not  proper  evidence  against 
the  prisoner.*  So  also,  on  a  trial  for  theft  of  a  plow  it  is  re- 
versible error  to  admit  evidence  that  a  third  person  had  told 
witness,  not  in  defendant's  presence,  that  another  person  had 
told  him  that  the  stolen  plow  was  on  a  rail  pile  in  defendant's 
lot,  where  it  appears  that  the  third  person  and  another  had 
searched  the  premises  the  evening  before  the  plow  was  found, 

'  Trimble  y.  State,  18  Tex.  App.  682;  McCampbeU  v.  State,  9  Tex.  App. 
Id4. 

*  State  V.  Halida,  28  W.  Va.  499.  The  rule  that  possession  is  presumptive 
evidence  of  ownership,  applied  in  favor  of  one  who  found  a  mule  in  the 
pofsession  of  a  stranger  claiming  ownership,  and  in  good  faith  bought  it; 
and  evidence  thereof,  and  that  the  mule  was  a  stolen  one,  was  held  to  be  in- 
sufficient to  convict  the  buyer  of  larceny. — State  v.  Boone,  70  Mo.  649.  It 
was  {nnoved  that  another  than  defendant  took  a  stolen  mare,  and  that  de« 
fendant  was  not  present  when  it  was  taken.  A  witness  testified  that  he 
bM.  the  mare  to  defendant,  and  that  the  person  who  took  it  told  him  that 
he  was  getting  up  stock  for  defendant,  and  witness  gave  him  authority  to 
get  any  of  witness*  stock  he  found  on  the  outside.  There  was  no  proof  that 
defendant  and  the  taker  or  any  others  had  conspired  to  steal  the  mare,  nor 
tiiat  defendant,  at  the  time  of  the  taking,  was  doing  anything  to  further  it, 
or  that  he  knew  that  the  mare  was  to  be  taken.  It  was  simply  proved 
that  defendant  had  the  mare  in  another  county  after  the  taking,  and  told  a 
witness  that  he  sold  her.  Held,  insufficient  proof  to  convict  defendant  as 
principal. — Elnowles  v.  State,  27  Tex.  App.  503. 

*  Wiggins  V.  People,  4  Hun  540. 
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and  failed  to  find  it,  and  the  third  person  testifies  that  he  did 
not  think  he  had  told  the  former  witness  what  the  latter  al- 
leged, and  the  theory  of  the  defense  is  that  the  plow  was 
placed  on  the  rail  pile  to  throw  suspicion  on  defendant.  * 

§  130.  Docnmentary  eyldence. — On  the  question  of  the  con- 
federacy of  several  persons  indicted  for  larceny  from  the  person, 
their  joint  written  order  for  drawing  the  money,  taken  from 
them  by  an  officer  in  charge  of  them  is  admissible.*  So  a 
postal  card  in  relation  to  the  horse  fraudulently  appropriated, 
found  upon  the  person  of  defendant,  addressed  to  another  party, 
is  competent  evidence,  though  not  proven  to  have  been  written 
by  the  defendant.'  But  printed  postal  cards  offering  a  reward 
for  a  stolen  horse,  and  giving  a  description  of  defendant, 
which  were  mailed  by  the  sheriff  to  various  States,  are  not 
admissible  to  show  the  search  for  defendant,  and  that  he  had 
fled  from  the  State;  but  where  the  evidence  clearly  establishes 
defendant's  guilt,  the  error  in  admitting  the  postal  cards  is 
harmless,  and  no  ground  for  reversal.*     That  portion  of  the 

>  NuckoUs  y.  State,  27  Tex.  App.  690.  On  a  trial  of  B.  for  larceny  of  bed- 
ding of  A.,  taken  by  H.  from  A.^s  house,  in  a  box  wherein  it  had  been 
placedbyA/s  wife,  and  sent  to  Albany  and  carried  to  rooms  afterwards 
occupied  by  A.'s  wife  and  B.,  A.  testified,  on  cross-examination,  that  after 
his  wife  left  his  house,  H.  told  him  that  before  the  larceny  B.  took  A. 's  wife 
out  riding.  B.  was  not  present  at  this  conversation  between  H.  and  A.  On 
re-examination  A.  was  requested  to  state  the  conversation,  and  a  general 
objection  thereto  being  overruled,  A.  testified  that  H  said  B.  helped  put  the 
box  in  the  wagon.  Held,  this  was  hearsay  and  incompetent. — People  ▼. 
Beach,  87  N.  Y.  608.  In  lieu  of  calling  the  person  who  had  suffered  by  tlie 
aUeged  theft  as  a  witness,  the  prosecution  offered  his  unsworn  written  nar- 
rative of  the  occurrence,  on  which  was  indorsed  the  consent  of  the  former 
attorney  for  defendant,  that  it  might  be  read  on  the  trial  instead  of  the 
oral  testimony  of  the  writer.  The  substituted  attorneys  and  counsel  who 
conducted  the  trial  for  defendant  objected;  but  the  judge  admitted  it. 
Hdd,  error;  and  that  a  general  exception  was  sufficient,  as  the  narrative 
was  no  more  than  mere  blank  paper. — ^Bell  v.  State,  2  Tex.  App.  315. 

*  Wilson  V.  State,  66  Ga.  691. 

*  Lovelace  v.  State,  12  Lea  721. 

*  State  V.  Woodruff,  (Kan.)  27  Pac.  Rep.  842.  And  see  McCamey  ▼.  Peo- 
ple, 83  N.  Y.  408.  On  trial  for  larceny  by  obtaining  money  under  false 
pretenses,  it  appeared  that  about  the  time  of  the  larceny,  defendant  in- 
duced the  prosecuting  witness  to  invest  another  sum  of  money  in  bonds, 
which  she  was  afterwards  informed  by  letters  were  worthless,  and  that  she 
showed  the  letters  to  defendant,  who  refused  an  explanation.    Held,  that 
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transcript  of  the  committing  court  which  shows  who  made  the 
coinplaint  is  competent  evidence,  but  that  portion  which  shows 
that  defendant  waived  an  examination  and  gave  bond  is 
incompetent.*     On  trial  for  stealing  a  yearling,  which  defend- 
ant had  previously  sold,   a  bill  of  sale,   which  defendant 
acknowledged  he  had  executed,  was  properly  admitted,  though 
recorded  by  the  county  clerk  in  the  wrong  book.*    A  bill  of 
sale,  found  in  defendant's  possession,  which  described  the 
stolen  horses,  and  purported  to  convey  them  to  defendant, 
and  which  was  proved  to  have  been  forged  by  him,  was 
admissible  in  evidence  against  him,  though  it  was  taken  from 
him  without  authority  of  law.'    And  a  bill  of  sale  of  a  stolen 
mule,  which  a  witness  testifies  he  saw  defendant  write,  and 
that  defendant  then  gave  it  to  him,  and  which  is  not  attested, 
is  admissible.*    But  where  the  description  of  stolen  property, 
as  given  in  a  bill  of  sale,  is  in  no  way  essential  to  the  issues 
involved  upon  the  trial,  error  cannot  be  assigned  because  of 
the  non-production  of  the  bill  of  sale.  *    On  the  trial  of  A. , 
indicted  with  B.  for  larceny  of  0.  's  cotton,  a  possessory  war- 
rant previously  sued  out  by  0.  against  A.  to  recover  the  cot- 
ton, with  the  magistrate's  judgment  thereon  for  A.,  is  inad- 
missible.'   And  on  a  prosecution  for  larceny  in  taking  a  horse 
from  the  possession  of  another,  under  a  claim  of  right  under  a 
chattel  mortgage,  the  prosecutor  cannot  read  in  evidence  a 
paper,  which  he  had  prepared  and  introduced  at  the  prelimi- 
nary hearing,  calling  upon  defendant  to  state  the  amount  of  his 
claim  under  the  mortgage,  produce  the  horse,  bring  it  to  sale, 
and  give  notice  thereof  to  the  person  from  whose  possession 
he  had  taken  it.'    So,  where  on  a  trial  for  theft  the  principal 
witness  against  the  defendant  was  one  B. ,  who  had  been  pre- 

the  letters  were  admissible  for  the  purpose  of  laying  a  foundation  for  proof 
of  what  defendant  did  and  said  when  their  contents  were  communicated 
to  him.— People  v.  Lewis,  16  N  Y.  Supp  881. 

>  Thompson  v.  State,  21  Tex.  App.  141. 

«  Britt  V.  State,  21  Tex.  App.  215. 

»  Williams  v  State,  27  Tex.  App.  466. 

*  Abrigo  V.  State,  (Tex.)  15  S.  W  Rep.  408, 

*  Hailes  v.  State,  10  Tex.  App.  490. 

*  Edwards  v.  State,  69  Ga.  787. 

^  People  V.  Hillhouse,  80  Mich.  580. 
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viously  tried  on  and  acquitted  of  the  same  accnsation,  and  over 
the  defendant's  objection  the  State  was  allowed  to  introduce 
the  record  of  B.'s  acquittal,  this  was  held  error/  And  on  a 
trial  for  theft  of  a  railroad  ticket,  a  letter  from  the  general 
passenger  agent  to  the  conductor  of  the  Une,  informing  him  of 
the  theft,  and  directing  that  the  ticket  be  taken  up  and  can- 
ceUed,  is  properly  excluded  as  immaterial.' 

§  131.  Accomplice  testimony, — In  some  of  the  States  a 
conviction  may  be  had  upon  the  uncorroborated  testimony  of 
an  accomplice. '  In  others  his  testimony  must  be  corroborated.  * 
And  this  is  the  better  rule ;  unless  there  are  such  circumstances 
in  the  case  as  to  relieve  him  from  suspicion,  it  is  safer  .to  re- 
ject his  testimony.*  Testimony  from  such  a  source  should  be 
received  with  great  caution;*  and  it  is  the  duty  of  the  court 
so  to  advise  the  jury.* 

In  Alabama  and  Kansas,  to  convict  on  the  testimony  of  an 
accomplice,  it  need  not  be  corroborated  in  every  material  part.' 
In  California,  he  must  be  corroborated  by  evidence  which  of 
itself,  and  without  the  aid  of  his  testimony,  tends  in  some  de- 
gree to  connect  the  defendant  with  the  commission  of  the  of- 
fense.' It  is  otherwise  however,  as  to  a  feigned  accomplice," 
and  this  rule  also  obtains  in  Iowa."   In  Georgia,  the  rule  that 

1  Harper  v.  State,  11  Tex.  App.  1. 

*  Cunningham  t.  State,  27  Tex.  App.  479. 

*  People  T.  CosteUo,  1  Den.,  85;  Wixson  v.  People,  5  Park.  119;  People  v. 
Cook,  Id.  851;  People  ▼.  Haynes,  55  Barb.  450;  People  v.  Lawton,  56  Id. 
126;  People  v.  Dyle,,  21  N.  Y.  578;  People  v.  Jenness,  5  Mich.  905;  Gray  t. 
People,  26  111.  844;  State  ▼.  Walcott,  21  Conn.  272;  Dawley  v.  State,  4  Ind. 
128;  Stocking  T.  State,  7  Id.  326. 

*  Upton  V.  State,  5  Iowa  465;  State  v.  Pepper,  11  Id.  347;  People  v.  Ames, 
89  Cal.  403;  People  v.  Melvane,  Id.  614;  Lopez  y.  State,  34  Tex.  183. 

*  U.  S.  V.  Harries,  2  Bond  811;  U.  S.  v.  Smith,  Id.  323;  People  v.  Haynes, 
55  Barb.  450. 

*  Coats  V.  People,  4  Park.  662;  State  v.  Walcott,  21  Conn.  272;  State  v. 
Stebbins,  29  Id.  463. 

''  Flanigan  ▼.  State,  25  Ark.  92;  Ray  ▼.  State,  1  Iowa  816;   AUen  t.  State, 
10  Ohio  St.  287. 
8  Montgomery  v.  State,  40  Ala.  684;  Craft  v.  State,  8  Kan.  450. 

*  People  T.  Thompson.  50  Cal  480. 
»o  People  T.  FarreU,  80  CaL  816. 

"  State  ▼.  Moran,  34  Iowa,  458.  Where  a  witness  stated  that  he  bad 
feigned  complicity  with  one  Indicted  for  larceny,  for  the  purpose  of  detect* 
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the  defendant  cannot  be  convicted  upon  the  testimony  of  an 
accomplice  alone,  does  not  hold  in  the  case  of  a  misdemeanor/ 
And,  in  any  case,  slight  evidence  that  a  larceny  was  com- 
mitted by  defendants,  identifying  them  with  it,  will  corrobo- 
Ta»te  the  testimony  of  an  accomplice  and  warrant  a  conviction." 
la  Illinois,  where  defendant  with  two  other  women  went  into 
a  store,  where  the  other  two  stole  some  goods,  the  only  evi- 
dence connecting  defendant  with  the  transaction  being  fur- 
nished by  one  of  the  two  thieves,  whose  character  was  very 
had,  and  who  was  contradicted  by  the  other  thief,  it  was  held 
that  the  evidence  did  not  warrant  defendant's  conviction.'  In 
Louisiana,  although  the  testimony  of  an  accomplice  requires 
some  confirmation,*  yet  the  jury  may  convict  on  his  testimony 
alone.*    In  Michigan,  the  defendant  was  convicted  of  larceny 

iog  the  thieves,  and  stated  what  he  said  and  did  in  connection  with  the 
tranaaction,  a  question  asked  of  him  as  to  whether  he  stole  the  property 
which  defendant  was  charged  with  stealing  was  properly  disallowed,  as  it 
was  for  the  jury  to  determine  from  the  evidence  whether  he  was  or  was  not 
parUc^s  criminis. — People  v.  Bollinger,  71  Cal.   17.      One  who  did  not 
know  of  the  larceny  until  after  it  was  committed,  but  who  purchased  the 
stolen  property  under  directions  of  an  officer,  with  money  furnished  by  the 
officer,  with  a  view  of  detecting  the  thief,  is  not  an  ancomplice  whose  testi- 
vumy  requires  corroboration  in  order  to  convict  the  defendant,  under  §  4  of 
Pen.  Code. — ^People  v.  Barric,  49  CaL  843.   On  a  trial  for  stealing  a  horse,  if 
the  prosecution  prove  the  larceny  by  an  accompUce,f  urther  proof  that  the  next 
morning  after  the  horse  was  stolen  prisoner  received  him  from  the  person 
who  took  the  horse  from  the  owner,  and  immediately  removed  him  to  an- 
<>ther  place  for  pasturage,  and  gave  an  assumed  name  to  the  person  with 
whom  he  left  the  horse  for  pasturage,  is  sufficient  corroboration  of  the  testi- 
mony of  the  accomplice  to  sustain  a  conviction. — People  v.  Cleveland,  49 
€41.  578.    On  indictment  for  larceny  of  cattle,  evidence  that  defendant  and 
hiB  accomplice  were  seen  going  in  the  direction  of  the  place  whence  the 
cattle  were  stolen;  that  defendant  left  the  State  the  day  search  was  made 
for  them,  and,  when  afterwards  arrested,  denied  his  identity;  and  that  the 
eatUe  were  found  at  the  house  of  defendant's  father,  where  defendant 
sometimes  lived  and  worked,  is  sufficient  to  support  the  testimony  of  de- 
fendant's accomplice,  under  Code  Iowa  §  4559,  which  requires  '*  such  other 
evidence  as  shall  tend  to  connect  the  defendant  with  the  commission  of  the 
offense''  to  corroborate  the  testimony  of  an  accomplice. — State  v.  Van 
Winkle,  80  Iowa  15. 

*  Parsons  v.  State,  48  Ga.  197;  Crisson  v.  State,  51  Id.  597. 

*  Evans  v.  State,  78  Qa.  851. 

*  Oark  V.  People,  111  lU.  404. 

«  State  V.  Cook,  20  La.  An.  145. 

*  State  V.  Prudhomme,  25  La.  An.  522, 
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on  the  testimony  of  M. ,  who  swore,  that  he  and  the  defendant 
oommitted  the  crime.  It  being  shown  that  M.  had  made  con- 
tradictory statements,  the  defendant  asked  the  court  to  charge 
the  jury  that  if  the  witness  had,  in  anything  material,  sworn 
wilfully  and  knowingly  to  anything  fake,  his  whole  testimony 
must  be  disregarded.  The  court  refused  to  so  charge,  but 
charged  in  substance  that  any  such  falsehood  would  seriously 
affect  all  of  the  witness'  testimony,  and  that  no  credit  should 
be  given  to  any  fact  dependant  upon  his  statements  alone ;  but 
that  where  corroborated  it  might  receive  such  credit  as  the 
jury  thought  it  deserved.  It  was  held  that  there  was  no  error.  * 
In  Texas,  a  conviction  had  on  the  testimony  of  a  single  wit- 
ness who  testified  in  consideration  of  being  bailed  out  of  jail^ 
should  be  set  aside.* 

1  Knowles  v.  People,  15  Mich.  408. 

*  McGuire  v.  State,  19  Tex.  App.  467.  In  a  prosecution  for  the  theft  of 
cattle  the  testimony  reUed  on  by  the  State  was  that  of  an  accomplice,  who 
was  uncorroborated,  unless  by  the  testimony  of  his  father,  who  testified 
that  he  had  a  conversation  with  defendant  in  regard  to  certain  proseco- 
tions  pending  against  him,  but  without  particular  reference  to  the  case  on 
trial,  in  which  defendant  asked  witness  if  he  could  not  compromise  wiUi 
him,  and  suggested  that  witness*  son,  the  accomplice,  be  put  on  a  horse  and 
run  out  of  the  country,  and  that,  if  witness  did  not  adopt  such  suggestions^ 
there  would  be  serious  trouble.  Hdd,  insufficient  to  corroborate  tbe  testi* 
mony  of  the  accompUce.— Clark  v.  State,  (Tex.  App.)  17  S.  W.  Bep.  1089. 
On  trial  for  theft  of  one  head  of  cattle  bearing  a  certain  brand,  the  only 
evidence  connecting  defendant  with  the  crime  was  the  testimony  of  an  ac- 
complice as  to  his  possession  of  the  animal,  and  this  was  not  corroborated, 
except  that  another  witness  testified  that  he  saw  defendant  running  a  steer 
in  a  certain  pasture,  containing  8,000  acres,  but  that  at  the  time  he  did  not 
see  any  cattle  in  the  pasture  bearing  the  brand  of  the  one  aUeged  to  have 
been  stolen.  Held,  that  the  evidence  was  insufficient  to  sustain  a  verdict 
of  guilty.— Thurmond  v.  State,  (Tex.  App.)  17  S.  W.  Bep.  1110. 
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CHAPTER  XVin. 

PROOF  OF  THE  CORPUS  DEUOTI. 

S  183.  In  general;  proying  the  taking,  etc. 
188.  Time. 
184  Place. 

185.  Showing  non-oonsent  of  owner. 
180.  Or  false  pretext  inducing  delivery. 

§132.  In  general;  proying  the  taking^  etc. —  On  the 

trial  of  an  indictment  for  laroeny,  a  taking  as  well  as  oany^ 
ing  away  must  be  shown. '    It  does  not  suffice  to  prove  that, 
sabsequently  to  the  taking,  and  without  complicity  therein^ 
but  with  knowledge  that  the  property  had  been  stolen,  the 
defendant  aided  the  taker  to  dispose  of  it.'    Proof  that  a. 
stolen  horse  was  accustomed  to  graze  by  day  and  return  to* 
his  stable  by  night,  but  on  the  night  in  question  did  not 
letom,  is  admissible,  although  slight  evidence,  in  connection 
with  the  fact  of  the  finding  him  in  the  possession  of  the 
accused.'    So,  proof  that  a  horse  was  taken  from  its  pasture, 
and  that  defendant,  a  day  or  two  afterwards,  sold  it  several 
miles  distant,  and  made  false  statements  as  to  its  ownership 
and  possession,  is  sufficient  for  his  conviction  of  larceny.** 
Where  stolen  money  is  mingled  with  that  of  another  person, 
the  fact  that  it  is  not  distinguishable  will  not  prevent  a  con- 

'  Pennsylvania  v.  CampheU,  Addis  283. 

*  Cohea  v.  State,  9  Tes.  App.  178. 

*  Johnson  v.  St^te,  47  AJa.  63.  But  in  the  same  State,  in  a  later  case, 
where  the  only  proof  of  larceny  from  a  store-house,  as  chaiged,  consisted 
of  the  testimony  of  one  of  the  proprietors  to  the  effect  that,  on  a  specified 
morning,  he  missed  the  goods  from  the  store,  which  were  there  on  a  pre- 
vious day,  and  that  such  goods  were  found  in  a  trunk  belonging  to  the 
defendant,  to  whom  some  of  them  had  been  sold  by  a  clerk  in  the  store, 
it  was  held  that  the  court  should  charge  the  jury,  on  the  written  request  of 
the  defendant,  that  they  must  find  him  not  guilty.— Green  v.  State,  08  Ala» 
589.    See.  also,  Colquitt  V.  State,  61  Ala.  48. 

^DookettT.  State,  66  Qa.  869;  Smiley  v.  State,  66  Ga.  764. 
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viction.*    There  may  be  a  conviction  of  larceny,  although  the 
stolen  goods  are  not  found." 

>  People  V.  Williams,  24  Mich.  156. 

*  State  ▼.  Kent,  65.  N.  C.  811.  Defendant  was  charged  with  stealing 
tobacco  and  silver  money  on  Saturday,  and  the  proof  was  that  the  store  of 
the  prosecutor  had  been  entered,  and  tobacco  like  his  (together  with  the 
identified  silver  money),  was  found  in  defendant's  possession  on  the  follow- 
ing Monday.  Held,  there  was  some  evidence  of  the  larceny  of  the  tobacco. 
State  V.  Reynolds,  87  N.  G.  544.  On  indictment  for  larceny  by  a  bailee,  it 
was  shown  that  defendant  received  gold-dust  to  be  delivered  to  L..  in  Port- 
land ;  that  defendant  failed  to  deliver  it  to  L. ,  and  when  the  bailor  discovered 
his  failure,  through  correspondence  with  L.,  he  came  to  Portland  to  investi- 
gate the  matter;  and  that  the  gold-dust  was  never  delivered.  Held,  that 
this  evidence  was  sufficient  to  establish  the  corpus  delicti,  and  that  defend- 
ant's extra-judicial  admissions  that  he  had  the  gold-dust,  with  a  promise  to 
deUver  it,  and  his  final  denial  that  he  had  ever  received  it,  are  only  cor- 
roborative, and  not  necessary  to  support  a  conviction. — State  v.  Chew  Muck 
You,  (Or.)  25  Pac.  Rep.  855.  The  defendant  was  indicted  for  the  larceny  of 
$80,  the  property  of  T.  On  the  trial,  the  evidence  tended  to  show  that  the 
defendant  had  in  her  possession  stolen  money,  and  that  shortly  before  that 
time  T.  owned  and  had  in  his  possession  about  the  same  sum  of  money,  and 
had  visited  her  house,  but  the  evidence  did  not  show  that  T.  had  lost  any 
money,  or  that  any  had  been  stolen  from  him.  The  defendant  was  con- 
victed. Held,  that  the  verdict  was  not  supported  by  the  evidence. — People 
V.  Williams,  57  Cal.  108.  Prosecutor  testified  that  while  on  a  bed  wit^ 
money  about  his  person,  defendant  said  he  would  put  the  money  under  his 
(prosecutor's)  head  and  raised  the  pillow  as  if  doing  so,  and  when  he  awoke 
in  the  afternoon  the  money  was  gone.  Defendant  testified  that  he  told 
prosecutor  that  he  would  take  care  of  the  money,  and  prosecutor  said 
*^aU  right;"  that  he  took  the  money  and  deposited  it  with  a  friend, 
and  drove  to  a  village  some  miles  distant,  where  he  had  previously 
intended  to  go  on  that  day,  with  a  horse  and  buggy  which  he  had  engaged 
several  days  before.  He  told  his  friends  that  he  would  return  that  night  or 
next  morning.  On  receipt  of  a  dispatch  that  he  was  accused  of  larceny,  he 
immediately  started  to  return,  and  on  the  way  back  met  the  constable  and 
told  him  that  he  had  deposited  the  money  with  a  friend,  went  there  with 
him  and  paid  it  over.  Held,  that  the  evidence  was  not  sufficient  to  prove  a 
felonious  taking  of  the  money  beyond  a  reasonable  doubt. — ^People  v.  Stew- 
art, 80  Cal.  129.  Where  it  was  in  evidence  that  two  days*after  the  larceny 
was  committed,  the  stolen  goods  were  found  in  an  uninhabited  house  half  a 
mile  from  where  defendant  lived,  in  which  the  former  occupant  had  left 
some  turnips,  etc. ;  that  at  one  o'clock  at  night  of  the  same  day,  the  defend- 
ant and  a  woman  went  to  the  house,  he  going  in  at  the  window  and  she  re- 
maining outside;  that  when  certain  persons  who  were  watching  the  house 
approached,  the  woman  ran  off,  and  the  defendant  being  ordered  to  come 
out,  did  so  after  some  delay.  Held,  that  the  evidence  did  not  warrant  the 
conviction  of  the  defendant.— State  v.  Bice,  88  N.  C.  661. 
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§  133.  Time. — It  is  generally  sufficient  in  an  indictment  to 
state  any  date  anterior  to  the  finding  of  the  indictment,  and 
within  the  period  of  limitation/  But  in  Texas,  on  the  trial  of 
an  indictment  charging  the  theft  of  sundry  articles  on  a  cer- 
tain day,  it  is  error  to  permit  the  State  to  prove  that  some  of 
the  articles  were  stolen  on  the  day  charged  in  the  indictment 
and  the  remainder  on  a  previous  day.'  So,  in  Illinois,  on  a 
trial  occurring  Jan.  17,  1868,  evidence  that  the  property 
charged  to  have  been  stolen  was  lost  ^' about"  eighteen 
months  before  the  trial,  and  that  "some  months  afterwards  " 
it  was  found  in  the  possession  of  the  party  to  whom  the  de- 
fendant had  sold  it,  was  held  too  indefinite  to  warrant  a  con- 
viction under  a  law  passed  June  28,  1867.* 

§  134.  Place. —  Simple  larceny  being  an  offense  not  local  in 
its  nature,  the  place  of  its  commission  is  not  material,  if  in 
the  comity  alleged.  Thus,  where  the  indictment  charged  a 
larceny  in  a  building  in  the  city  of  B. ,  in  the  county  of  S. , 
and  the  proof  was  of  larceny  in  a  building  in  the  city  of  C. , 
in  the  same  county,  it  was  held  that  the  defendant  might  be 
convicted  of  simple  larceny,  but  not  of  larceny  in  a  building.* 
But  in  the  case  of  theft  of  cattle,  the  venue  must  be  proved.' 
And  an  indictment  for  larceny  from  a  house  is  not  sustained 

'  Bap.  Crim.  Proc.  §  96,  and  casee  cited. 

*  Fisher  ▼.  State,  88  Tex.  792. 

*  Sloan  ▼.  People,  47  HI.  76. 

^  Com.  V.  Lavery,  101  Mass.  207.  In  an  indictment  for  larceny  from  a 
waiehoiue,  under  Code,  Ala.  186,  §  8789,  declaring  it  grand  larceny,  the 
statement  of  the  place  of  taking  not  being  so  made  as  to  show  that  it  was 
not  intended  as  an  affirmative  averment,  as  under  a  videlicet^  it  is  descrip- 
tiTe  of  the  offense  charged,  and  on  failure  to  prove  it,  a  verdict  cannot  be 
tsken  for  grand  larceny,  though  the  value  stated  is  such  as  to  raise  the  steal- 
ing to  that  grade  without  regard  to  the  place  of  taking. — Lynch  v.  State,  89 
Ala.  18. 

'  Breyer  v.  State,  11  Tex.  App.  508.  Where  the  evidence  failed  to  show 
that  the  animal  aUeged  to  have  been  stolen  was  taken  within  the  county 
laid  in  the  indictment,  the  venue  was  not  sufficiently  established. — ^Whitlow 
V.  State,  (Tex.  App.)  18  S.  W.  Rep.  865.  On  trial  for  larceny  of  mules, 
testimony  of  the  owner  that  at  the  time  they  were  stolen  he  Uved  in  S. 
county,  that  he  bad  been  plowing  with  them,  that  he  took  them  from  the 
plow  and  put  them  into  the  bam  about  sundown,  and  that  between  that 
time  and  eleven  o'clock  at  night  they  were  stolen  from  the  bam,  warrants 


154  LABCEirr  aitd  kindbbd  offbnses.  [  §  135. 

by  proof  of  stealing  from  a  tent  ;*  nor  by  proof  that  the  stolen 
goods  were  taken  while  hanging  outside  a  store  door."  So  in 
an  indictment  for  stealing  letters,  the  description  of  the  ter- 
mini between  which  letters  are  sent  by  the  post  is  material^ 
and  must  be  proved  as  laid.*  Where,  as  in  Texas,  an  indict- 
ment for  theft  may  be  brought  in  the  county  where  the  prop- 
erty was  taken,  or  in  any  county  through,  or  into  which  the 
thief  may  have  carried  it,  an  allegation  of  venue  in  the  county 
into  which  stock  was  driven  is  supported  by  proof  that  the 
stock  was  taken  from  the  range  in  another  county.  * 

§  135.  Showing  non-consent  of  owner. — Taking  property 
without  consent  of  the  owner  is  an  essential  ingredient  of  theft ; 
unless  this  is  proved  it  cannot  be  inferred  that  larceny  has  been 
committed.  *  If  the  owner  is  known,  and  his  attendance  can 
be  procured,  his  testimony  that  the  property  was  taken  from 
him  without  his  consent  is  indispensable  to  a  conviction.* 
The  want  of  the  owner's  consent  may  be  proved  by  circum- 


the  inferenoe  that  the  bam  was  in  S.  oounty,  where  the  venue  was  laid.^ 
State  ▼.  HiU,  96  Mo.  857. 
1  CaUahan  v.  State,  41  Tex.  48. 

•  Martinez  ▼.  State,  41  Tex.  126. 

s  United  States  v.  Foye,  1  Curtis  864. 

«  Shubert  r.  State,  20  Tex.  App.  820.  On  a  trial  for  stealing  hogs  the 
proeecuting  witness  testified  that  he  lived  in  L.  county,  and  owned  hogs; 
that  he  missed  some  of  them  from  their  range,  but  he  did  not  testify  where 
the  range  was,  whether  in  L.  or  some  other  county.  It  was  not  proved 
either  directly  or  circumstantially  that  the  hogs  were  taken  in  L.  county. 
Held,  that  there  was  not  sufficient  proof  of  the  venue  of  the  offense. --Stone 
V.  State,  27  Tex.  App.  576. 

•  Qarcia  v.  State,  26  Tex.  209;  82  Am.  Dec.  605;  State  v.  Morey,  2  Wis.  494. 
It  appeared  that  the  animal  alleged  to  have  been  stolen  was  not  found  in 
the  possession  of  defendant,  but  that  the  head  was  found  back  of  another 
person's  field,  and  the  meat  in  the  said  person's  smoke  house;  that  it  was- 
several  days  after  the  animal  was  killed  before  defendant  was  connected 
with  it  in  any  way,  and  then  only  when  he  helped  the  person  mentioned  to- 
load  it  out  of  the  smoke  house  into  a  wagon.  Defendant,  at  the  time  of 
rendering  the  assistance,  made  no  claim  to  the  meat,  except  that  he  re- 
ceived pay  for  it.  The  alleged  owner  gave  no  direct  proof  at  the  trial  of 
his  want  of  consent  to  the  taking  of  the  animal,  but  left  it  to  be  inferred 
from  circumstances.  Held,  insufficient  to  sustain  a  conviction.— Goode  t» 
State,  (Tex  UlflLV-  Bep.  409. 

•  State  y  ^•■■k  Wis.  684. 
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Btantial  evidenoe,  but  still,  it  must  be  proved/  And  the  own- 
ear's  absence  from  the  witness  stand  mast  be  accounted  for  be- 
fore resort  can  be  had  to  circumstantial  evidence. '  Where 
one  person  owns  the  property,  and  another  has  the  control, 
care  or  management  of  it,  the  want  of  the  consent  of  each 
most  be  proved ;  and  this  proof  should  be  made  by  the  per- 
sons themselves  if  they  are  attainable.  *  In  Michigan,  how- 
ever, it  is  not  necessary  to  prove  by  the  owner  or  the  person 
having  possession  of  the  goods  stolen  that  they  were  taken 
without  the  owner's  consent,  as  that  may  be  proven  by  others 
having  a  knowledge  of  the  facts.*  The  fact  that  the  owner 
caused  seardi  to  be  made  for  the  stolen  property  is  a  cogent 
drcumstanoe  to  show  want  of  his  consent  to  the  taking.  * 

§  136.  Or  false  pretext  inducing  delivery. — In  some  jur- 
isdictions larceny  embraces  the  crime  formerly  known  as 

1  Wilsoa  T.  State,  12  Tex.  App.  481. 

*  Jackson  ▼.  State,  7  Tex.  App.  968.     Compare  Burt  v.  State,  Id.  578; 
Turner  v.  State,  Id.  596. 

*  Bowliog  y.  State,  18  Tex.  App.  888;  Wmiamson  ▼.  State,  Id.  614;  Wil- 
ton ▼.  State,  12  Id.  481;  Dresch  v.  State,  14  Tex.  App.  175. 

^  People  T.  Jacks,  76  Mich.  218. 

'Bains  v.  State,  7  Tex.  App.  588.     On  a  trial  for  stealing  cattle,  where 
fhe  taking  was  proved  by  the  son  of  the  owner  who  was  charged  with  the 
care  and  control  of  them,  and  the  continued  ill  health  of  the  owner  at  the 
time  of  the  Larceny,  and  down  to  the  time  of  trial  was  also  shown,~fte2d, 
tiiat  such  facts  constituted  a  proper  foundation  for  the  admission  of  second- 
azy  evidence  as  to  the  non-consent  of  the  owner. — State  t.  Osborne,  28  Iowa 
9l    At  a  trial  for  larceny  of  money  by  trick,  testimony  of  the  complainant 
to  what  was  said  and  done  at  subsequent  intenriews  with  defendant  by  ap- 
pointment, at  which  he  proposed  ways  in  which  a  return  of  the  money 
oould  be  secured,  is  admissible  to  show  that  complainant  had  not  intention- 
ally parted  with  his  money  or  the  title  to  it. — ^People  v.  Dean,  58  Hun  610. 
In  a  trial  for  theft  of  a  heifer,  alleged  to  belong  to  an  unknown  owner,  the 
ervidence  showed  that  the  animal,  though  an  estray  and  the  owner  un- 
known, was  in  the  possession  of  the  person  on  whose  premises  it  ranged. 
HM,  that  the  jury  should  have  been  instructed  that  the  want  of  that  per- 
Boii's  consent  to  the  taking  of  the  animal  by  the  defendant  must  be  proved 
to  the  satisfaction  of  the  jury,  by  circumstantial  evidence  or  otherwise  — 
Bpndll  V.  State,  10  Tex.  App.  695.    On  trial  for  theft  of  boots  from  a  store, 
the  State,  in  order  to  prove  that  the  boots  were  taken  without  the  consent 
of  the  owner,  cannot  prove  an  altercation  between  the  clerk  of  the  store 
and  the  accused  at  the  time  the  boots  were  taken,  by  witnesses  who  were 
^pteeent  and  heard  the  altercation;  they  must  call  the  derk.—Davis  v.  State, 
87  Tex.  277. 
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obtaining  goods  on.  false  pretenses.  In  such  jurisdictions, 
therefore,  under  an  indictment,  in  the  form  ordinarily  used 
tof  larceny,  charging  the  stealing  of  certain  goods,  evidence 
tending  to  show  the  obtaining  of  the  goods  on  false  pretenses 
is  admissible.*  But  in  order  to  sustain  a  prosecution  for  theft, 
when  the  taking  was  originally  lawful,  the  proof  must  show 
that  the  taking  was  obtained  by  some  false  pretext,  or  with 
the  intent  to  deprive  the  owner  of  the  value  of  the  property 
and  to  appropriate  it  to  the  use  and  benefit  of  the  taker,  and 
furthermore,  that  the  same  was  so  appropriated."  Thus,  evi- 
dence that  a  man,  by  falsely  personating  a  discharged  soldier 
with  intent  to  steal  his  bounty  money,  received  from  an  offi- 
cer, by  whom  the  bounty  was  payable,  a  discharge  paper 
which  was  incident  to  and  inseparable  from  the  bounty,  and 
converted  it  to  his  own  use,  or  deprived  the  owner  of  it,  war- 
rants his  conviction  of  larceny  of  the  paper.* 


CHAPTER  XIX. 

PROOF  OF  IDENTITY,  GENUINENESS  AND  VALUE. 

§  187.  Defendant's  identity. 

188.  Identity  of  stolen  property. 

189.  Qenuineness. 

140.  Necessity  of  proving  value. 

141.  When  value  will  be  inferred. 

142.  How  value  may  be  proved. 

148.  How  far  proof  must  correspond  with  allegation  of  value. 

§  137.  Defendant's  Identity. — On  trial  for  larceny  com- 
mitted by  falsely  impersonating  the  owner  of  the  property, 
evidence  that  the  signature  to  the  receipt  for  the  articles  was 

1  People  V.  Dumar,  42  Hun  80;  Atterberry  v.  State,  19  Tex.  App.  401; 
Anable  v.  Com.,  24  Gratt.  588. 

*  Hombeck  v.  State,  10  Tex.  App.  408. 

*  Com.  V.  lAwless,  108  Mass.  425. 
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in  the  handwriting  of  the  defendant  is  admissible  to  identify 
him  as  the  person  who  had  falsely  personated  the  owner  and 
obtained  the  articles ;  and  it  is  no  objection  to  its  admissibility 
for  this  purpose  that  it  also  proved  him  guilty  of  another 
offense/  An  officer  may  lawfully  take  off  the  boots  or  shoes 
of  a  person  arrested  on  a  charge  of  larceny,  and  compare  them 
with  foot-prints,  and  testify  on  the  trial  as  to  the  result  of  the 
comparison  thus  made."  On  a  prosecution  for  larceny,  where 
it  is  shown  that  the  man  who  probably  committed  the  crime, 
wore  at  the  time  side- whiskers  and  a  moustache,  evidence  as 
to  defendant's  personal  appearance  two  years  before  and  one 
year  after  that  time  is  admissible  for  the  purpose  of  identify- 
ing him.  •  On  a  trial  for  theft  of  a  gelding,  the  principal  wit- 
ness for  the  State  was  unable  to  recognize  defendant  as  the 
man  he  had  seen  in  possession  of  the  animal,  but  stated  that 
as  a  witness  in  a  previous  trial  he  had  identified  the  person 
then  accused  as  the  man.  The  prosecuting  attorney  there- 
upon testified  that  the  defendant  was  the  person  so  identified. 
This  was  held  competent  to  remedy  the  defect  of  memory  of 
the  principal  witness.*  But  the  fact  that  one  arrested  without 
a  warrant,  by  eleven  of  his  neighbors,  on  a  charge  of  theft 
of  cattle,  appeared  agitated  and  attempted  to  escape,  is 
wholly  inconclusive  on  the  question  of  his  identity.' 

§  138.  Identity  of  stolen  property. —  In  Texas,  a  convic- 
tion for  theft  cannot  be  sustained  while  the  identity  of  the 
animal  stolen  is  not  made  apparent.*  But  in  North  Carolina, 
a  person  may  be  convicted  of  larceny  upon  evidence  connect- 
ing HiTn  with  the  theft,  though  the  article  stolen  may  not  be 
identified,  or  even  found. '  A  witness  may  give  his  opinion 
as  to  a  matter  with  which  he  is  specially  acquainted,  but 
which  he  cannot  specifically  describe, — ^as  here,  a  miller's 

1  Com.  V.  Lawlees,  108  Mass.  425. 

*  State  V.  Graham,  74  N.  C.  646.    But  see  Rap.  Crim.  Proc.,  §  246,  and 
cases  cited. 

s  Ck>mmonwealth  v.  Campbell,  (Mass.)  80  N.  £.  Rep.  72. 
«  Ruston  y.  State,  4  Tex  App  482. 
»  Curry  v.  State,  7  Tex.  App.  267. 

•  Crockett  v  State,  14  Tex.  App.  226. 
f  State  V.  Kent,  65  N.  C,  311. 
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identification  of  stolen  wheat,  as  part  of  a  lot  in  the  mill, 
partly  by  the  odor.*  The  witness  may  testify  as  to  his  opin- 
ion of  the  identity  of  goods,  though  he  cannot  positively 
establish  their  identity."  On  trial  for  stealing  a  "  gold  watch  " 
it  is  sufficient  if  the  evidence  shows  that  the  watch,  though 
not  solid  gold,  being  what  is  known  to  the  trade  as  a  ^  ^  fiUed 
case, ' '  consisting  of  an  outside  covering  of  gold  filled  in  with 
a  base  metal,  is  nevertheless  generally  known  as  a  ^ '  gold 
watch. '*•  Where  on  trial  for  larceny  of  sheep  alleged  to 
belong  to  a  certain  person,  it  appears  that  the  latter 's  sheep 
were  stolen  at  the  same  time  as  those  of  one  P. ,  and  that 
shortly  after  the  larceny  a  flock  of  sheep  was  found  in  de- 
fendant's possession,  which  resembled  in  number  and  marking 
the  sheep  stolen,  evidence  that  some  sheep  in  such  flock  were 
those  of  P.  is  admissible  as  tending  to  identify  the  whole  flock 
as  that  stolen,  and  it  is  immaterial  that  such  evidence  may 
also  prove  another  crime/  So,  identification  of  stolen  goods 
from  a  store,  by  means  of  testimony  to  the  tabs  or  labels 
attached  to  them,  is  admissible.  This  does  not  involve  any 
improper  allowing  a  witness  to  testify  to  handwriting  by  com- 
parison, though  he  may  have  to  examine  the  handwriting  upon 
the  tabs  to  recognize  them/  An  unrecorded  brand  is  admis- 
sible to  aid  in  proving  the  identity  of  a  stolen  animal,  the  title 
being  established  by  other  testimony.*  On  a  trial  for  larceny  of 
two  oxen,  testimony  of  a  witness  in  whose  presence  they 
had  been  sold  that  a  previous  unsworn  description  which 
another  had  given  him  when  in  search  of  the  oxen,  corres- 

>  WaUcer  v.  State,  68  Ala.  398. 
i  '  State  V.  Babb,  76  Mo.  601;  Roberts  ▼.  People,  11  Colo.  218, 

*  Glover  t.  State,  22  Fla.  498. 
^  (Commonwealth  ▼.  Johnson,  160  Mass.  64. 
»  CJole  T.  People,  87  Mich.  644. 

*  Poage  y.  State,  48  Tex.  464.  Evidence  that,  four  years  after  the  theft, 
an  animal  having  the  same  brand  was  claimed  from  witness  as  the  prop- 
erty of  one  A.,  and  that  defendant  paid  witness  back  the  purchase  money. 
Held,  irrelevant.— Williamson  v.  State,  18  Tex.  App.  614.  On  a  trial  for 
stealing  a  *'  receipt  for  money  in  figures  as  follows,**  not  aUeging  from 
whom  the  money  was  received,  a  receipt  stating  of  whom  the  money  was 
received  was  admissible  with  evidence  that  it  had  been  altered  after  the 
theft,  provided  the  jury  be  properly  instructed  on  the  issue  of  fact  of 
alteration.— Huddleston  v.  State,  11  Tex.  App  22. 
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ponded  with  his  recolleotion  of  those  sold  in  his  presence,  is 
inadmissible.'  So,  proof  that  one  stole  a  bill  which  was  either 
a  national  bank  note  or  a  IT.  S.  treasury  note,  will  not  sus- 
tain an  indictment  charging  larceny  of  both,  in  the  absence  of 
any  statute  like  14  and  16  Yict.  ch.  100,  §  18,  rendering  it 
unnecessary  for  the  jury  to  find  specifically  the  particular  note 
stolen.*  In  such  a  case,  evidence  that  the  witness  "believed** 
that  the  note  stolen  was  a  national  bank  note,  wiU  not  sup- 
port a  verdict  of  guilty.*  Again,  a  witness  cannot  testify 
that  the  day  after  the  theft  the  person  from  whom  the  prop- 
erty was  stolen,  in  the  absence  of  defendant,  identified  and 
claimed  it.*  And  a  conviction  for  theft  of  a  hog  will  be  set 
aside  where  the  proof  merely  shows  that  the  meat  of  a  hog 
about  the  size  and  shape  of  the  missing  one  was  found  at 
defendant's  house,  and  where  defendant  and  two  other  wit- 
nesses testified  that  it  was  the  meat  of  defendant's  own  hog.* 

§  139.  Genuineness. — On  a  trial  for  stealing  a  bank  note, 
it  must  be  proved  that  the  note  was  genuine.*  Some  evidence 
of  genuineness  and  value  is  essential  to  a  conviction,  but  not 
snch  evidence  as  would  be  necessary  in  an  action  on  the  instru- 
ment.' Proof  that  the  bills  were  bills  of  an  incorporated 
bank,  or  a  description  of  them  by  the  witnesses,  is  not  neces- 
^ry.  But  mere  proof  of  the  taking  of  bills  of  certain  de-. 
nominations,  without  proof  of  their  genuineness  as  bills  or  cir- 
<julating  media,  is  insufficient  to  warrant  conviction ;  yet  it  will 
be  assumed  on  appeal,  that  the  bills  were  genuine,  in  the  absence 
^f  proof  of  the  contrary.  *  Proof  that  similar  bills  were  re- 
vived and  passed  away  in  the  ordinary  course  of  business,  as 
a  part  of  the  currency  of  the  country,  would  be  presumptive 
evidence  of  the  existence  of  the  bank,  and  of  the  genuineness 

'  Whusenant  v.  State,  71  Ala  888. 

*  State  V.  OoUiiifl,  72  N.  C  144. 

»  State  V.  Freeman,  72  N.  C.  521. 

*  Anderson  v.  State,  14  Tex.  App.  49. 

*  littlejohn  v.  Stote,  (Tex.)  18  S.  W.  Rep.  889.    See,  also,  Horn  v.  State, 
<Tex.  App.)  17  S.  W.  Rep.  1094. 

*  Stete  Y.  Dobson,  8  Harring.  563;  Stote  t.  Smart,  4  Rich.  856. 
^  State  Y.  Smart,  4  Rich.  856;  55  Am.  Dec.  688. 

*  Higgins  Y.  People,  7  Lans.  111. 
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of  the  bills.'  Under  an  indictment  for  stealing  ^^  two  dollars, 
in  lawful  currency  of  the  United  States,*'  proof  that  defend- 
ant stole  two  silver  dollars  is  sufficient.'  So  an  averment  of 
the  theft  of  ' '  United  States  paper  currency  of  a  certain  value' ' 
is  sustained  by  proof  that  the  stolen  property  was  either 
United  States  treasury  notes,  or  national  bank  notes,  or  United 
States  gold  or  silver  certificates.*  "Where  the  prosecuting 
witness  testified  that  the  money  stolen  was  '^  good  and  lawful 
money  of  the  United  States,"  and  no  objection  to  the  compe- 
tency of  the  testimony  was  made  at  the  time  of  the  trial,  a 
verdict  of  guilty  will  not  be  disturbed,  on  appeal,  on  the 
ground  that  the  testimony  was  incompetent.*  On  trial  for 
larceny  of  foreign  bank  bills,  their  genuineness  and  value  may 
be  proved  by  the  person  from  whom  they  were  stolen,  to  the 
effect  that  he  received  and  passed  them  in  the  course  of  trade 
at  their  nominal  value,  and  by  the  testimony  of  others  that 
such  bills  circulated  as  money  in  the  community.*  So  the  testi- 
mony of  a  person  that  he  received  the  bills  in  another  State, 
and  that  they  were  the  bills  of  banks  there,  is  admissible  to 
show  that  they  were  of  value,  and  current  in  the  State  where 
the  trial  is  had.*  Where  a  witness  testified  that  the  bills^ 
stolen  '^were  of  the  currency  ordinarily  known  as  green- 
backs," and  that  they  were  of  the  denomination  of  one  hun- 
•  dred  dollar  bills  of  that  currency,  it  was  held  that  there  was- 
sufficient  evidence  of  the  genuineness  and  value  of  the  bills  to 
sustain  the  judgment.^  Evidence  that  the  defendant  stole  a 
bank  note,  and  passed  it  as  genuine,  is  sufficient  proof  that  it 
was  of  value.*  And  on  a  trial  for  stealing  bank  bills  from  M. , 
it  was  held  proper  to  refuse  to  charge  that  the  fact  that  they 
had  been  paid  to  him  for  services  and  received  by  him  in  pay- 
ment, was  no  evidence  that  they  were  genuine  and  of  a  cer- 

*  Johnson  v.  People,  4  Denio,  864;  FaUon  v.  People,  2  N.  Y.  App.  Dec.  83^ 
2  Keyes,  145. 

« Blount  V.  State.  76  Ga.  17. 

«  Kimbrough  v.  State,  28  Tex.  App.  367. 

*  Graves  v.  State,  121  Ind.  857. 
>  Corbett  ▼.  State,  81  Ala.  829. 

*  Com.  V.  Stebbins,  8  Gray,  492. 

I  ^  Remsen  v.  People,  57  Barb.  824. 

,  ■  CummingB  v.  Com.  2  Va.  Cas.  125. 
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tain  value.  The  presumption  in  such  case  is  that  the  bills  are 
genuine  and  of  the  value  they  purport,  and  the  onus  of  show- 
ing the  contrary  is  on  the  prisoner.  *  Parol  evidence  of  the 
contents  of  the  bills  stolen  is  admissible,  without  accounting 
for  their  non-production." 

§  140.  Necessity  of  proving  value. — ^Without  proof  of 
value  of  stolen  property,  there  can  be  no  conviction  for  larceny ;  * 
and  unless  the  record  shows  that  there  was  such  proof,  the 
court  will  set  aside  a  conviction,  although  the  error  was  not 
pointed  out  by  counsel;*  and  this,  notwithstanding  the  prop- 
erty stolen  was  currency  such  as  the  United  States  silver  cer- 
tificates. *  It  is  always  necessary  to  prove  the  value  of  the 
property  alleged  to  have  been  stolen,  in  order  to  determine 
the  grade  of  the  offense  and  the  penalty  to  be  imposed  ;*  and 
in  the  absence  of  any  evidence  upon  the  subject  of  such  value, 
the  court  must  presume  it  to  be  nominal  merely.  ^  But  where 
the  punishment  of  the  offense  charged  does  not  depend  on  the 
value  of  the  articles  taken,  proof  of  value  is  unnecessary,  and 
the  jury  may  ascertain  whether  or  not  the  articles  are  of  any 
value  by  inspecting  them.*  Thus  on  the  trial  of  an  indictment 
charging  the  stealing  of  ^^one  beef,  then  and  there  being 
cattle,'*  of  the  value  of  $10,  the  value  need  not  be  proved, 
cattle  stealing  being  grand  larceny  irrespective  of  value.* 
Where  a  theft  is  prosecuted  in  the  county  to  which  the  stolen 
property  has  been  taken,  although  the  value  of  the  property 
stolen  is  suificient  to  make  the  offense  a  felony,  yet,  if  the 
value  of  that  taken  to  the  county  in  which  the  prosecution  is 
had  is  of  less  amount  the  defendant  can  be  convicted  for  a 

1  People  ▼.  FaUon,  6  Parker,  256;  affi'd  2  N.  Y.  App  Dec.  88. 

•  People  V.  Holbrook,  18  Johns.  90. 

»  Ware  v.  State,  88  Ark.  567;  VHutehead  v.  State,  20  Fla.  841;  Radford  v. 
State,  85  Tex.  15;  HaU  v.  State,  16  Tex.  App.  40;  Moore  v.  State,  17  Tex. 
App  176. 

«  State  T.  Erieger,  68  Mo.  98. 

•  Simpson  v.  State,  10  Tex.  App.  681. 

•  Whitehead  ▼.  State,  20  Fla.  841;  PoweU  v.  State,  (Ga.)  18  S.  E.  Rep. 
829;  Stokes  t.  State,  58  Miss.  677. 

'  People  ▼.  Griffin,  88  How.  Pr.  475. 

•  Com.  ▼.  Burke,  12  AUen,  182. 

•  Davis  T.  State,  40  Tex.  184. 
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misdemeanor  only.*  In  Massachusetts,  however,  proof  of  the 
alleged  value  is  unnecessary.  It  is  sufficient  for  conviction 
that  the  property  alleged  to  be  stolen  is  shown  to  be  of  some 
value.  Things  of  no  value  are  not  subjects  of  larceny.*  So 
also,  in  Virginia,  where  an  indictment'  charged  the  value  of 
the  lock  stolen  to  be  thirty  cents,  and  there  was  no  distinct 
proof  of  any  specific  value,  but  the  evidence  showed  that  it 
had  a  key  in  it,  and  was  used  in  fastening  a  door,  this  was 
held  sufficient  to  show  that  it  was  of  some  value.* 

§  141.  When  value  will  be  inferred. — In  Maiije,  on  trial 
for  larceny  or  concealment  of  stolen  goods  it  must  affirma- 
tively appear  that  the  goods  stolen  or  concealed  were  of  some 
value ;  but  the  proof  may  be  inferential,  and  may  be  inferred 
from  an  inspection  of  the  goods,  or  from  a  description  of 
them.*  The  value  of  American  gold  and  silver  coin,  and  of 
*' national  currency  notes"  being  fixed  by  law,  no  proof  of 
their  value  is  necessary  to  sustain  a  conviction  for  their  lar- 
ceny.* Thus  on  the  trial  of  an  indictment  for  the  larceny  of 
sundry  United  States  treasury  notes,  or  national  bank  biUs,  of 
the  aggregate  value  of  $40,  evidence  that  the  property  stolen 
consisted  of  two  twenty-dollar  bills,  known  as  greenbacks, 
authorizes  the  jury  to  find  the  value  of  the  notes  or  bills 
without  any  independent  proof  thereof.*  But  in  Texas,  where 
an  indictment  charged  the  theft  of  United  States  silver  certi- 
ficates of  a  specified  value,  it  was  held  that  proof  must  be 

1  Roth  ▼.  state,  10  Tex.  App.  27. 

•  Com.  V.  Riggs,  14  Gray  876;  77  Am.  Dec.  888. 

•  Wolverton  v.  Ck)m.  75  Va.  909. 

•  State  T  G^rrish,  78  Me.  20.  On  a  trial  for  stealing  a  horse,  the  fact  that 
the  horse  was  of  some  value  is  sufficiently  established  by  proof  of  facts 
from  which  the  jury  may  infer  it;  as  where  the  prisoner  said  he  borrowed 
the  horse,  and  again  that  he  stole  it,  it  might  be  inferred  that  the  ^^wimfti 
was  of  some  value,  as  no  one  would  borrow  or  steal  a  worthless  horae;  so 
evidence  that  a  witness  went  one  hundred  miles  to  hunt  the  horse  after  he 
was  stolen,  would  tend  to  prove  that  he  was  of  some  value,  as  one  would 
hardly  go  so  far  for  a  worthless  horse;  so  proof  that  the  horse  possessed  the 
power  of  locomotion,  and  traveled  a  hundred  mUes  and  back  again,  would 
go  to  establish  the  fact  that  he  was  of  some  value.— Houston  v.  State  18 
Ark.  66. 

•  Grant  v.  State,  55  Ala.  201. 

•  Duvall  V.  Stato.  68  Ala.  12. 
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made  that  the  certificates  were  issued  by  authority  from  the 
United  States,  and  of  their  value  as  alleged/ 

§  142.  How  Talne  may  be  proved. —  On  the  question  of  the 
value  of  stolen  property,  any  evidence  is  competent  from  which 
value  may  be  inferred.*    "Witnesses  called  to  testify  as  to  value 
must  show  that  they  possess  knowledge  of  the  value  of  such 
property.*    But  a  man  of  ordinary  intelligence  may  testify  to 
the  value  of  a  sealskin  overcoat,  although  he  has  never  bought 
or  sold  one/    And  one  who  complains  of  the  theft  of  a  seal- 
skin cloak  which  she  has  worn  for  one  winter,  and  who  testifies 
that  she  has  priced  such  articles,  is  competent  to  testify  to  its 
value.*     The  stolen  goods  may  be  exhibited  to  the  owner 
before  he  is  required  to  testify  in  relation  to  them ;  and  when 
examined  as  a  witness  he  may  refresh  his  recollection  as  to  the 
value  of  the  articles  from  a  schedule  made  by  his  clerk  in  his 
presence  and  under  his  direction  and  inspection.'    For  the 
purpose  of  fixing  the  grade  of  the  crime,  the  market  value  is 
that  to  be  taken.     Evidence  of  what  the  owner  of  the  stolen 
property  deems   its  value  is  admissible,   however.'     But  in 
proving  the  value  of  stolen  personal  clothing  the  testimony 
should  not  be  confined  to  current  prices  among  dealers  in 
second-hand  clothing.*     Proof  that  one  accused  of  stealing 
U.  S.  treasury  notes  has  declared  that  he  has  spent  them,  is 
sufficient  proof  of  value,  if  any  were  required.*    Where,  on 
the  trial  of  one  jointly  indicted  with  others  for  theft,  it 
appears  that  the  value  of  the  property  taken  by  all  was  suffi- 
cient to  make  the  theft  a  felony,  the  State  need  not  show  how 
much  in  value  was  taken  by  either  one  of  the  individuals 
jointly  indicted." 

>  Simpeon  ▼.  State,  10  Tex.  App  681. 

*  Saddler  ▼.  State,  20  Tex.  App.  195. 

*  Brooks  V.  State,  28  Neb.  889. 

*  State  T.  Finch,  70  Iowa  816. 

*  Printz  y.  People,  42  Mich.  144;  86  Am.  Rep.  487. 

*  State  ▼.  LuU,  87  Me.  246. 

^  Martinez  v.  State,  16  Tex.  App.  122. 

*  Pratt  y.  State,  86  Ohio  St.  614. 

*  Vincent  ▼.  State,  8  Heisk.  120. 

^  Clay  y.  State,  40  Tex.  67.    On  a  tiial  for  larceny  of  a  soldier's  **  dis* 
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§  143.  How  far  proof  must  correspond  with  allegatloii 
of  yalne.* — ^On  the  trial  of  an  indictment  for  larceny,  it  is  not 
necessary  to  prove  that  the  amount  of  the  property  stolen  is 
not  more  than  the  amount  alleged.*  But  on  the  other  hand, 
evidence  that  the  property  appropriated  was  of  the  value  of 
$15  will  not  support  a  verdict  finding  the  defendant  guilty  of 
swindling  to  an  amount  exceeding  $25,  and  therefore  of 
felony.*  Where  articles  of  different  kinds  are  alleged  to  have 
been  stolen,  and  only  the  collective  value  of  the  whole  is 
averred,  there  can  be  no  conviction  upon  proof  of  stealing 
either  description  of  property  alone.  This  rule  is  also  appli- 
cable to  indictments  for  robbery.*  And  a  conviction  of  feloni- 
ous theft  cannot  be  sustained  by  evidence  of  stealing,  at 
different  times,  lumber,  worth,  in  the  aggregate,  more  than 
$20,  if  not  appearing  that  the  quantity  stolen  at  any  one  time 
was  worth  more  than  this  amount.*  So,  on  a  trial  for  theft 
of  jewelry,  when  several  articles  of  jewelry,  of  the  value  of 
more  than  $20,  are  traced  to  defendant's  possession,  but 
two  of  them  only  are  identified  as  the  property  of  the  person 
named  in  the  indictment,  and  their  value  is  shown  to  be  $16, 
and  there  is  no  evidence  of  the  value  of  the  other  articles, 
there  can  be  no  conviction  for  felony ;  theft  of  property  of  the 
value  of  $20  being  a  felony.' 

charge  "  of  the  value  of  $100,  evidence  was  considered  to  warrant  a  finding 
that  what  the  defendant  stole  was  of  some  value,  although  the  paper  waa 
not  produced. — Com.  v.  Lawless,  103  Mass.  425.  Evidence  that  the  owner 
of  a  stolen  cow,  but  a  short  time  before  she  was  stolen,  paid  $50  for  her, 
and  that  defendant  instructed  his  employe,  who  was  assisting  him  in  seU- 
ing  the  stolen  cow,  to  ask  |80  or  |40  for  her,  was  held  sufficient  to  go  to  the 
jury  on  the  point  that  she  was  worth  more  than  |25  when  stolen.— People 
V.  Harris,  77  Mich.  568.  What  evidence  is  sufficient  to  prove  the  value  of 
stolen  paper  money,  see  Bagley  v.  State,  8  Tex.  App.  163. 

*  See,  also,  infra  §  248. 

1  Ck>m.  V.  Gallagher,  126  Mass.  54. 
»  Mathews  v.  State,  10  Tex.  App.  279. 
»  Com.  V.  CahiU,  12  AUen  540. 

*  Lacey  v.  State.  22  Tex.  App.  627. 
»  20  Tex.  App.  486. 


\ 
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CHAPTER  XX. 

PROOF  OF  OWNERSHIP. 

§  144.  Necessity  of  proving  ownership. 

145.  How  proven,  generally. 

146.  Showing  constructive  possession  by  the  owner. 

147.  Showing  alleged  owner's  special  property. 

148.  Joint  and  separate  ownership. 

149.  Property  held  in  trust. 

150.  Property  of  married  woman. 

151.  Corporate  property. 

152.  Proving  ownership  by  marks  and  brands. 

§  144.  Necessity  of  proYing  ownership. — To  warrant  a 
conviction  for  larceny,  the  proof  must  be  clear  and  certain 
that  the  thing  stolen  was  the  property  of  some  person  other 
than  the  defendant  at  the  time  it  was  taken  by  him.*  The 
evidence  mnst  show  that  the  thing  alleged  to  have  been  stolen 
was  the  property  of  the  person  alleged,*  or  the  conviction  of 
the  defendant  cannot  be  sustained.'  Thus,  an  indictment  for 
stealing  the  horse  of  A.  cannot  be  sustained  by  proof  of  steal- 
ing the  horse  of  B. ,  unless  the  horse  is  otherwise  so  described 
as  to  identify  it,  independently  of  ownership.*  But  one 
charged  with  stealing  three  hogs  belonging  to  A.  may  be  con- 
victed if  only  one  of  the  hogs  is  proved  to  have  belonged 
to  A.' 

§  145.  How  proven^  generally. — ^It  is  not  necessary  that 
the  person  whose  goods  are  charged  to  have  been  stolen  should 
fiwear  that  they  belonged  to  him.  That  fact  may  be  proved 
by  other  evidence.  *  Thus,  a  written  receipt  for  the  purchase 
money  of  stolen  goods,  in  the  possession  of  the  alleged  owner, 

>  Burton  V.  state,  21  Tex.  App.  564. 

*  BeU  V  State,  46  Ind.  468;  Anderson  ▼.  State,  14  Tex.  App.  49. 

*  King  V.  State,  44  Ind.  285;  Fletcher  v.  State.  16  Tex.  App.  685;  Thomp- 
aon  V.  State,  28  Tex.  App.  856. 

«  McBride  v.  Com.  18  Bush  887. 

*  State  V.  EvaiiB,  28  S.  C.  200. 

*  Lawrence  v.  State,  4  Yerg.  146. 
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is  competent  evidence  to  show  title  or  ownership.  If  it  ap- 
pear from  the  receipt  that  the  money  was  paid  hj  another 
person,  as  agent  of  the  alleged  owner,  parol  evidence  is  ad- 
missible to  prove  that  the  contract  was  made  by  the  agent  for 
his  principal.*  But  where  defendant's  guilt  was  dependent  on. 
the  ownership  of  the  property  once  owned  by  himself  and  an- 
other, to  whom  the  State  alleged  he  had  sold  it,  the  latter 
should  have  been  called,  as  the  best  evidence  procurable  of  the 
real  ownership."  Proof  that  the  property  alleged  to  have  been 
stolen  was  taken  from  the  person  of  another,  without  any 
claim  of  right  upon  the  part  of  the  defendant,  is  sufficient 
proof  of  ownership.  •  Proof  that  the  owner  of  the  stolen 
property  was  conmionly  known  by  the  name  ascribed  to  him 
in  the  indictment  is  sufficient,  though  it  was  not  his  real  name/ 
To  sustain  an  accusation  of  theft  of  animals,  ownership  can  be 
proved  independent  of  a  bill  of  sale ;  and  exclusive  possession, 
care,  management  and  control  of  such  property  is  sufficient 
proof  of  ownership.  *    But  where  stolen  bank  notes  have  been 

'  Oakley  v.  State,  40  Ala.  872.  An  indictment  charging  property  in  a 
piece  of  stolen  meat  to  be  in  A.,  is  sustained  by  proof  that  B.  had  cut  it  off 
a  larger  piece  and  laid  it  on  the  counter,  and  A.  had  paid  for  it,  and  it  was 
stolen  before.A.  took  it  up.— State  v.  Bobinson,  85  La.  An.  964.  On  the 
trial  of  K.  for  the  larceny  of  certain  articles  of  clothing,  M.  testified  that 
she  had  lost  the  articles  mentioned  in  the  indictment,  and  that  the  stolen 
goods  were  hers;  and  B.  testified  that  while  trackiDg  K.  on  the  morning  of 
the  theft,  he  had  found  a  bundle  containing  the  articles  named  in  the  indict- 
ment.  Held,  that  the  evidenoe  sufficiently  established  the  ownership  and 
identity  of  the  stolen  property.— People  v.  Keane,  48  CaL  688. 

*  Hunter  v.  State,  18  Tex.  App.  16. 

»  People  V.  Nelson,  56  Gal.  77. 

^  Taylor  v.  State,  27  Tex.  App.  44. 

«  Dodd  ▼.  State,  10  Tex.  App.  870.  On  trial  of  M.  for  theft  of  a  horse,  al* 
leged  to  belong  to  G.,  evidence  that  G.  won  M.'s  money  at  cards;  that  M. 
sold  and  delivered  the  horse  to  G.,  and  wagered  the  purchase-money  paid 
him  by  G.,  who  won  it  in  the  further  progress  of  the  game;  and  that  M.  in 
the  next  night,  without  G.'s  knowledge  or  consent,  surreptitiously  took  the 
horse  from  the  possession  of  G. — held,  to  sustain  the  allegation  of  G.'s 
ownership,  and  to  support  the  conviction. — ^Mathews  v.  State,  9  Tex.  App. 
188.  On  the  trial  of  an  indictment  for  the  theft  of  a  horse  alleged  to  belong 
to  an  owner  unknown  to  the  grand  jury,  the  evidence  showed  that  the 
name  of  the  supposed  owner,  though  known  to  State's  witnesses  at  the  time 
of  the  trial,  was  not  known  to  them  when  they  testified  before  the  grand 
jury,  and  that  the  grand  jury  made  unavailing  inquiry  for  the  name.  Seld, 
that  this  evidenoe  countervailed  and  frustrated  the  defense  of  variance  be* 
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found  in  a  place  designated  by  the  prisoner,  and  handed  to 
the  person  from  whom  they  are  alleged  to  have  been  stolen, 
the  prosecation  cannot  prove  that  the  latter  ^>  received  them 
as  his  own;"  nor  does  the  death  of  the  alleged  owner  before 
the  trial  render  such  evidence  proper.  ^  So  also,  the  record  of 
a  judgment  in  a  civil  case,  showing  title  in  a  certam  person,  is 
not  evidence  in  a  criminal  case  for  larceny.  The  parties  are 
not  the  same.'  And  where  defendant  was  indicted  for  steal- 
ing a  horse,  the  hearsay  declarations  of  a  party  that  a  horse 
in  the  possession  of  a  witness  was  the  horse  of  the  prosecutor 
are  inadmissible.'  And  evidence  that  the  alleged  owner  of 
the  horse  went  to  the  livery  stable  where  he  was,  and  took 
him  away  in  defendant's  absence,  claiming  to  own  him,  is  in- 
admissible in  the  absence  of  any  testimony  by  the  alleged 
owner  himself  as  to  the  ownership  and  identity  of  the  horse.  ^ 

§  146.   Showing  constrnctive  possession  by  owner. — A 

chai^  of  larceny  may  be  sustained  by  showing  the  stolen 
property  to  have  been  in  the  constructive  possession  of  the 
owner;'  and  property  placed  in  a  particular  place,  and  inad- 
vertently forgotten  by  the  owner,  is  constructively  m  his 
possession,  so  as  to  enable  a  charge  of  larceny  to  be  sustained 
against  one  who,  under  such  circumstances,  appropriated  it. 
Occupancy  of  a  house  is  sufficient  evidence  of  ownership  to 
sustain  the  allegation  that  the  prisoner  entered  such  person's 
dwelling-house. '  And  the  testimony  of  a  consignee  that  goods 
were  sent  through  a  carrier  to  him  is  sufficient  evidence  that 

tween  tibe  allegation  and  the  proof  .—Jorasoo  ▼.  State,  8  Tex.  App.  640.  An 
indictment  charged  defendant  with  the  theft  of  a  horse,  alleged  to  be  the 
property  of  "Columbus  C.  littlefield."  Held,  that  proof  of  property  in 
••  Christopher  C.  Littlefield'*  was  admissible  on  the  trial  when  it  had  been 
shown  that  the  person  named  in  the  indictment  was  as  certainly  known  to 
friends  and  acquaintances  of  the  Ticinity  by  that  name  as  by  Ihe  name  of 
''  Christopher  C.  littlefieM."  BellT.  State,  25  Tex.  674;  Lott  y.  State,  Si 
Tex.  App.  728. 

>  Sayres  ▼.  State,  80  Ala.  16. 

s  Hill  ▼.  State,  22  Tex.  App.  679. 

>StateT.  Haigrave,  97 N.  C.  467. 

«  Cannada  v.  State,  (Tex.)  16  S.  W.  Bep.  841. 

«  Lawrence  ▼.  State,  1  Hmnph.  228;  84  Am.  Deo.  644 

•  KarkhamT.  State,  26  Ga.  62. 
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the  goods,  while  in  the  hands  of  the  carrier,  were  in  the  oon- 
stmctive  possession  of  the  consignee,  and  may  be  submitted  to 
the  jury  in  support  of  an  indictment  charging  larceny  of  the 
property  of  the  consignee.* 

§  147.  Showing  alleged  owner's  special  property. — ^The 
stolen  goods  may  be  proved  to  be  the  absolute  or  special  prop- 
erty of  the  alleged  owner."  Thus,  proof  of  ownership  will  be 
made  out  by  showing  that  the  person  alleged  to  be  the  owner 
had  a  special  property,  or  that  he  held  the  article  to  do  some 
act  upon  it,  or  for  the  purpose  of  conveyance,  or  in  trust  ;*  or 
had  the  goods  in  his  possession  by  loan  from  and  contract  of 
purchase  with  the  general  owner/  Proof  that  the  alleged 
owner  bought  the  stolen  goods  at  a  sheriff's  sale  subject  to  a 
mortgage  after  condition  broken,  and  that  he  had  the  rightful 
possession,  will  support  an  allegation  of  ownership/  But 
where  property  having  a  general  owner  is  in  the  possession  of 
a  special  owner,  and  the  indictment  charges  both  property  and 
possession  in  the  general  owner,  it  is  not  sufficient  to  show  a 
taking  from  the  special  owner.' 

§  148.  Joint  and  separate  ownership. — ^An  indictment 
alleging  that  the  stolen  goods  were  the  property  of  A. ,  is  not 

>  Com.  T.  Sumvan,  104  Maas.  662. 

*  State  V.  Furlong,  19  Me.  326;  Dignowitty  v.  State,  17  Tex.  621;  67  Am. 
Dec.  670. 

*  State  T.  SomerviUe,  21  Me.  14;  88  Am.  Dec.  248. 

^  State  T.  Pettis,  68  Me.  124.  An  indictment  for  stealing  a  watch  alleged 
that  it  was  the  property  of  A.  It  was  proved  that  B.  was  the  general  owner 
of  the  watch,  but  that  he  had  exchanged  it  with  A.  for  a  few  weeks,  and 
that  it  was  stolen  while  in  A.'s  possession.  Held,  that  as  A.  had  a  special 
properly  in  the  watch,  there  was  no  Tarianoe.— Yates  v.  State,  10  Terg.  649. 
'Where  it  was  proved  that  the  stolen  property  was  taken  from  the  possession 
of  the  alleged  owner,  but  the  evidence  was  conflicting  as  to  the  character 
■of  his  possession,  and  the  defendant  requested  the  court  to  instruct  the  jury^ 
-"  that  if  they  were  in  any  doubt  whether  the  property  belonged  to  him  or 
to  the  government,  they  must  give  the  defendant  the  benefit  of  the  doubts 
«nd  acquit  him,"  which  charge  the  court  refused  to  give  without  the  qnali* 
fication,  "  that  if  he  had  possession  of  the  property  as  agent  or  bailee,  they 
should  convict  the  defendant,"  it  was  held  that  there  was  no  erzon— Miller 
V.  State,  40  AU.  64. 

•  Robinson  v.  State,  1  Oa.  668. 

•  Littleton  v.  State,  20  Tex.  App.  168. 


§§  149,  150.]  lABOBNY.  168 

sastained  by  proof  that  they  are  the  property  of  A.  and  B. , 
who  are  partners,  and  were  stolen  while  in  A.'s  possession/ 
unless  it  appears  from  the  evidence  that  such  property  was  in 
the  possession  and  under  the  control  of  A. ,  under  some  arrange- 
ment of  the  parties  creating  a  special  property  in  A.'  And 
the  same  is  true  where  the  indictment  charges  that  the  prop- 
erty stolen  belonged  to  two,  and  the  proof  is  that  it  belonged 
to  one  only.'  Thus  when  stolen  goods  are  alleged  to  have 
belonged  to  three  executors,  a  conviction  cannot  be  had  on 
proof  that  the  ownership  was  in  two  of  them  only.*  And  an 
indictment  for  stealing  goods  of  three  persons  named  is  not 
supported  by  proof  of  stealing  goods  of  each  of  them  in  which 
they  had  no  joint  interest.*  In  Massachusetts,  however,  under 
the  statute,'  if  the  indictment  charge  the  stealing  of  the  prop- 
erty of  A. ,  and  the  proof  is  that  A.  and  B.  own  the  property 
as  tenants  in  common,  the  variance  is  not  material.*  And  the 
same  rule  obtains  in  Texas.' 

§  149.  Property  held  in  trust. — Proof  that  the  person  al- 
leged to  be  the  owner  held  the  property  for  the  purpose  of 
conveyance,  or  in  trust  for  the  benefit  of  another,  will  sup- 
port an  allegation  of  ownership;'  or  where  it  is  shown  that 
the  complainant  at  the  time  the  offense  was  committed,  held 
possession  of  the  goods  under  a  loan  from,  or  contract  with 
the  owner ; "  or  where  the  alleged  owner  is  shown  to  have  had 
the  custody  of  them  for  another  with  authority  to  sell  them 
and  account  to  such  other  for  the  proceeds." 

§  150.  Property  of  married  woman. —  At  common  law, 

>  Ck>m.  T.  Trimmer,  1  Mass.  476;  Hogg  ▼.  State,  8  Blackf.  226;  State  t. 
HcCoj,  14  N.  H.  864;  State  ▼.  Owens,  10  Rich.  169;  State  y.  London,  8 
Bich,  N.  S.  280;  State  v.  Burgess,  74  N.  C.  272. 

*  State  T.  Wilson,  6  Oreg.  428. 

*  Brown  v.  State,  85  Tex.  691. 
«  Farmer  t.  State,  41  Ala.  416. 

*  State  T.  Byan,  4  McCord  16;  17  Am.  Deo.  702, 

*  OenL  St.  ch.  172,  §  12. 

^  Com.  ▼.  Arranoe,  5  AUen  517. 

*  Clark  ▼.  State,  26  Tex.  App.  486b 

*  State  ▼.  SomeniUe,  21  Me.  14. 

^  State  T.  Pettis,  68  Me.  124,  Appleton,  C.  J.,  and  Banows,  J.,  diumting. 
"  People  ▼.  Smith,  1  Parker 
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the  ownership  of  the  property  stolen  must  be  proved  as  laid,' 
and  if  the  alleged  owner  was  a  married  woman  at  the  time  of 
the  commission  of  the  offense,  it  is  error,  and  the  prisoner 
must  be  acquitted.'  But  an  indictment  for  stealing  wheat  as 
the  property  of  S.  is  supported  by  proof  that  the  bam,  from 
which  the  wheat  was  stolen,  belonged  to  S.'s  wife,  but  that 
S.  usually  sold  the  crops,  etc. ,  of  the  farm  for  his  own  use  with 
her  consent,  and  that  she  never  claimed  to  exercise  any  owner- 
ship over  them.* 

§  151.  Corporate  property. —  On  the  trial  of  an  indictment 
for  stealing  the  property  of  a  corporation  it  is  sufficient  to 
prove  that  the  company  known  by  the  name  given  in  the 
indictment  is  a  corporation  de  facto  ^  doing  business  as  such.^ 
The  charter  of  the  corporation  need  not  be  produced  in  order 
to  prove  its  incorporation.  This  is  sufficiently  proved  by  evi- 
dence that  it  carries  on  business  as  such.*  Thus,  on  a  trial  for 
stealing  a  clock  from  the  trustees  of  a  church  incorporated 
according  to  the  provisions  of  the  general  statute,  and  so 
proved  on  the  trial,  it  is  sufficient  to  prove  who  were  the 
trustees  of  it  at  the  time  of  the  larceny,  without  producing  the 
record  of  any  other  than  the  original  election  of  trustees  under 
it.*  And  on  trial,  in  Massachusetts,  for  larceny,  the  property 
stolen  being  alleged  to  be  in  ^^the  District  Telegraph  Com- 
pany, a  corporation  duly  established  by  law,"  a  copy  of  the 
statutes  of  New  York,  containing  the  general  law,  and  also  an 
attested  copy  of  the  articles  of  association,  under  which  tha 
company  was  organized,  from  the  office  of  the  Secretary  of 
State  of  New  York,  where  the  law  required  the  original  to  bd 
deposited,  was  held  competent  evidence.^  In  Yermont,  where 
an  insurance  agent  was  charged  with  larceny  from  a  foreiga 
company,  it  was  held  not  necessary  to  prove  that  the  company 

>  Jones  ▼.  Ck>m.  17  Gratt  568. 

*  Hughes  ▼.  Com.  17  Gratt.  565. 

*  State  y.  Jackson,  1  DeL  Cr.  661. 

«  People  T.  Barric,  49  Cal.  842;  Smith  ▼.  State,  28  Ind.  881;  State  ▼.  CoU 
lens,  87  La.  Ann.  607. 

*  State  V.  Giant,  104  N.  C.  908;  Murphy  v.  State,  86  Ohio  St  688. 

*  State  y.  liyingston,  1  Del.  Cr.  71. 

*  Com.  y.  Whitman,  121  Mass.  861. 
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was  l^ally  doing  busmess  in  Yermont.'  In  Yirginia,  the 
secretary  of  a  co-operative  building  association  was  indicted 
for  the  larceny  of  a  check  made  payable  to  him  and  given  to 
him  by  a  member  for  money  borrowed  of  the  association ;  and 
it  was  held  proper  to  introduce  in  evidence  the  articles  of  the 
association,  and  the  annual  statement  of  the  prisoner  showing 
his  disposition  of  the  checks.' 

§  152.    Proving  ownership  by  marks  and  brands. — In 

California,  in  a  prosecution  for  larceny  of  hogs,  an  ear- wig 
found  on  the  stolen  animals  and  identified  by  the  alleged 
owner  as  the  mark  used  by  him,  is  some  evidence  of  his  owner- 
ship, though  the  ear-mark  was  never  recorded.  *  In  Georgia 
evidence  that  prosecutor  lost  certain  marked  hogs ;  that  he 
found  them  in  a  pen  near  defendant's  house ;  that  they  had 
been  re-marked  and  an  attempt  made  to  obliterate  the  former 
marks,  which,  however,  partly  remained ;  and  that  they  also 
had  the  flesh  marks  of  prosecutor's  hogs,  is  sufficient  to  con- 
vict defendant  of  the  theft.  ^  In  Missouri  where,  on  a  trial  for 
the  larceny  of  a  cow,  it  appeared  that  defendant  had  killed  a 
oow  in  his  field  on  a  certain  day,  pieces  of  ears  and  the  dew- 
lap of  a  oow,  found  near  the  place  where  the  said  cow'  had 
been  killed,  were  held  admissible  for  the  purpose  of  identify- 
ing the  cow,  and  showing  that  the  marks  and  brands  had  been 
mutilated.*  In  Nevada,  §  9  of  the  ^^act  to  regulate  marks 
and  brands  of  stock*'  approved  February  27,  1873,  which 
provides  that  ^^no  mark,  brand  or  counterbrand  shall  be  con- 
sidered as  lawful  if  not  recorded  as  specified  in  this  act,"  has 
no  application  to  the  use  of  such  mark  or  brand  in  the  identi- 
fication of  cattle  as  evidence  in  a  prosecution  for  larceny.*  In 
Oregon,  the  owner  of  a  steer,  whose  earrmarks  were  alleged 
to  have  been  feloniously  defaced  cannot  be  asked  to  state  what 
-marks  the  steer  which  he  lost  had,  when  he  lost  it,  the 

I  State  ▼.  HopkiDB,  66  Yt.  260. 

•  Sbinn  t.  Ck>nmionwealth,  82  Gratt  899. 

•  People  v.  Bollinger,  71  Cal.  17. 
4  Johnaon  ▼.  State,  77  Oa.  68. 

•  State  T.  Grow,  17  S.  W.  Rep.  74S. 

•  State  T.  Gardem,  19  Nev.  819. 
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question  not  necessarily  relating  to  the  steer  in  controversy/ 
In  Texas,  evidence  of  ownership  by  establishing  the  mark  and 
brand  of  the  alleged  owner  of  the  cattle  is  not  admissible,  tm- 
less  the  mark  and  brand  have  been  recorded.*  An  unrecorded 
brand  is  neither  presumptive  nor  any  evidence  of  ownership, 
though  it  may  be  admissible  on  the  question  of  identity.* 
But  the  rule  requiring  the  State  to  prove  the  record  of  the 
brand  does  not  apply,  unless  the  brand  is  the  only  evidence  of 
ownership  relied  on/  And  a  cattle  brand  is  admissible  in  sup- 
port of  the  allegation  of  ownership,  although  the  theft  was 
committed  before  the  brand  was  recorded.*  So  the  record  of 
a  brand  is  admissible,  although  the  animal  stolen  was  branded 
on  another  part  of  the  body  than  that  stated  in  the  record.* 
The  description  of  a  horse  brand,  followed  by  a  certificate  of 
the  clerk  of  the  county  court  that  it  is  a  true  copy  of  the 
record  of  the  brand,  shows,  with  reasonable  certainty,  that  it 
was  recorded  in  that  county. ' 

>  State  V.  Lee,  17  Or.  488. 

*  Poag  V.  State,  40  Tex.  151. 

*  Maddox  v.  State,  12  Tex.  App.  429;  Coifelt  ▼.  State,  19  Tex.  App.  486; 
Tittle  V.  State,  17  S.  W.  Rep.  1118. 

«  Fidher  v.  State,  4  Tex.  App.  181;  Wolf  v.  State,  Id.  882;  Hatto  v.  State, 
7  Tex.  App.  44. 
»  Harvey  v.  State,  21  Tex.  App.  178. 

*  HarweU  v.  State,  22  Tex.  App.  251. 

V  ThompBon  v.  State,  26  Tex.  App.  466.  See  also  Sweat  ▼.  State,  4  Tex. 
App  617;  Bobinson  v.  State,  5  Tex.  App.  519;  Byxd  v.  State,  26  Tex.  App. 
874;  Horn  v.  State,  17  S.  W.  Bep.  1094* 
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OHAPTEE  XXI. 

SHOWING  GUILTY  KNOWLEDGE  OR  INTENT, 

§  153.  Neoeasity  of  sach  proof. 
164.  AdmisBibility  and  sufficiency. 
155.  Extrinsic  facts  as  proof  of  intent. 

§  153.  Necessity  of  such  proof. — It  is  important  to  inquire 
whether  a  party  accused  of  crime  had  any  motive  to  commit 
such  crime.*  And  if,  upon  a  trial  for  larceny,  fraudulent 
intent  is  not  shown,  a  conviction  cannot  be  sustained.'  As, 
where  the  evidence  showed  an  aflfray,  and  that,  probably,  the 
watch  charged  to  have  been  stolen  was  detached  from  the 
prosecutor's  clothing  when  he  was  struck.*  Under  an  indict- 
ment for  the  larceny  of  cattle,  which  had  been  seized  by  the 
sheriff  by  virtue  of  an  execution  against  the  defendant,  and 
committed  to  the  care  of  a  third  person,  the  prosecution  must 
show  that  the  defendant  had  knowledge  of  the  execution  and 
seizure  of  the  cattle  by  the  sheriff.  *    So,  upon  trial  of  an 

1  BuUock  V.  state,  10  Ga.  47;  54  Am.  Dec.  869. 

*  Taylor  v.  State,  12  Tex.  App.  489;  Fletcher  v.  State,  16  Tex.  App.  685; 
White  V.  State,  23  Tex.  App.  643. 

*  Roberts  v.  State,  21  Tex.  App.  460. 

*  State  T.  Dewitt,  82  Mo.  571.  On  trial  for  stealing  a  horse,  it  was 
proved  that  defendant  hired  a  horse,  promising  to  retnm  it  by  evening,  but 
never  came  back.  Held,  that  to  sustain  a  conviction,  the  jury  must  find 
that  the  prisoner  intended  to  steal  the  horse  at  the  time  of  hiring  it. — People 
V.  Jersey,  18  Cal.  337;  People  v.  Smith,  23  Id.  280.  On  trial  for  stealing  a 
steer,  the  substance  of  the  instruction  was  that  if  the  defendant  caused  the 
steer  to  be  kiUed,  with  the  intent  to  deprive  the  owner  of  it,  he  might  be 
convicted,  notwithstanding  he  had  not  actuaUy  carried  the  animal  away. 
HM,  erroneous,  as  the  instruction  authorized  the  jury  to  convict,  even 
though  the  steer  had  been  killed  as  an  act  of  malicious  mischief,  and  with- 
out any  felonious  intent,  and  without  removing  it.  —People  v.  Murphy,  47 
CaL  108.  On  trial  for  theft  of  certain  mules,  there  was  evidence  tending  to 
show  that,  after  the  theft  was  committed  by  other  persons,  they  employed 
the  accused  to  accompany  them  and  the  mules  to  a  distant  market,  and  to 
act  as  their  guide  and  interpreter.  In  its  charge  to  the  jury,  the  court 
ignored  this  evidence  and  the  question  of  guilty  knowledge  or  intent,  and 
though  it  gave  a  requested  instruction  on  the  question,  it  appended  to  it  a 
modification  which  authorized  a  conviction  irrespective  of  guilty  knowl- 
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indictment  for  larceny,  fotmded  on  a  statate  which  declares 
obtaining  money  by  false  pretences  punishable  as  larceny,  the 
prosecution  must  prove  every  fact  which  would  be  necessary 
to  convict  of  false  pretences ;  and,  particularly,  that  the  false 
pretence  was  made  with  a  fraudulent  intent,  existing  at  the 
time,  and  that,  without  it,  the  complainant  would  not  have 
parted  with  his  property.* 

§  154.  Admissibility  and  snfflcieney. —  On  a  trial  for 
larceny,  the  qiu>  animOy  and  all  actions  and  words  by  which 
it  is  demonstrated,  are  of  the  res  gestcB^  And  it  is  competent 
for  the  State  to  prove  the  guilt  of*  the  accused  by  circum- 
stances connected  with  the  theft,  or  to  show  the  intent  with 
which  the  accused  acted  with  respect  to  the  property  alleged 
to  have  been  stolen. '  But  defendant  is  entitled  to  the  benefit 
of  the  doubt,  and  should  be  acquitted  if  the  testimony  leaves 
in  doubt  the  intent  with  which  the  property  was  taken/  Thus, 
the  fact  that  one  entrusted  with  the  custody  of  property 
absconded  with  the  proceeds  of  the  sale  thereof  may  be  con- 
sidered by  a  jury  in  determining  whether  the  taking  and  sell- 
ing was  felonious.*  So,  where  one  is  charged  with  larceny 
from  a  dwelling-house,  it  may  be  shown  that,  when  arrested, 
he  had  burglar's  tools  in  his  possession,  even  though  the  house 
in  question  was  not  entered  with  them.*  And  the  fact  that 
defendant  was  on  terms  of  criminal  intimacy  with  the  wife  of 
the  alleged  owner  of  the  stolen  goods,  which  were  community 
property,  is  relevant  to  show  that  he  knew  the  taking  to  be 

edge  or  intent  on  the  part  of  the  accused.  Held,  error.— Biojas  ▼.  State,  8 
Tex  App.  49. 

'  Fay  y.  Ck>mmonwealth,  28  Gratt  912.  On  trial  of  an  indictment  for 
altering  a  dweUing-house  in  the  day  time,  and  stealing  therefrom,  the  fol- 
lowing instruction  was  held  erroneous:  That  "  if  it  was  proved  that  the 
defendant  was  with  the  one  who  stole,  as  charged  in  the  indictment,  and 
saw  him  steal  without  interference  on  the  defendant's  part  to  prevent  it, 
upon  the  defendant  would  then  devolve  the  labor  of  proving  himself  inno- 
oenf— People  v.  Ah  Ping,  27  Cal.  489. 

>  State  v.  Gabriel,  88  Mo.  681. 

•  Cowley  V.  State,  21  Tex.  App.  495. 

4  Billard  v.  State,  80  Tex.  867;  94  Am.  Deo.  817. 

•  Ck)m.  y.  Hurd,  128  Mass.  488. 
<  State  T.  Davis,  80  Mo.  68. 
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without  the  owner's  consent,  and  that  he  intended  to  perma- 
nently deprive  the  owner  of  the  property.*  Again,  proof  that 
defendant,  by  falsely  pretending  that  he  could  obtain  the 
restoration  of  stolen  property  on  payment  of  a  certain  sum, 
obtained  the  money  for  that  purpose,  and  kept  it,  without 
restoring  the  stolen  property,  is  sufficient  to  justify  a  con- 
viction of  larceny  of  the  money."  And  the  facts  that 
defendant  took  a  horse  from  the  premises  of  its  owner  with- 
out his  knowledge,  a.nd  rode  it  for  a  certain  distance,  and 
then  abandoned  it,  after  removing  and  concealing  the  saddle 
and  blanket,  are  sufficient  to  justify  a  finding  of  intent  perma- 
nently to  deprive  the  owner  of  his  property,  although  defend- 
ant testifies  that  he  had  engaged  another  to  take  it  back,  when 
he  did  not  appear  that  he  expected  some  one  to  take  it  back, 
or  that  the  animal  would  stray  back.*  So,  also,  a  telegram 
offering  horses  for  sale,  sent  by  defendant  shortly  after  leaving 
the  place  where  the  larceny  was  committed,  is  admissible  as 
tending  to  prove  a  desire  to  speedily  dispose  of  property  and 
flee.*     But  where  A.  and  B.  are  jointly  indicted  for  larceny, 

>  People  V.  Swalm,  80  Cal.  46. 

*  GantweU  v.  People,  (IlL)  28  N.  E.  Bep.  964. 

»  State  V.  Ward,  19  Nev.  297. 

^  State  ▼.  Espinozei,  20  Nev.  209.  B.  went  to  a  drug-«tore  and  asked  for 
brandy,  and  directed  the  druggist  to  send  it,  and  with  it  change  for  five 
dollars,  to  the  house  of  a  Mrs.  H.,  on  C.  street.  The  druggist  sent  D.,  a 
boy  twelve  years  old,  with  the  brandy  and  money.  D.  testified  that  before 
be  reached  C.  street,  B.  met  him,  and  told  him  the  place  to  go  to  was 
Second  street,  and  together  they  started  for  that  street.  D.  further  testified 
that,  before  reaching  it,  B.  told  him  he  would  carry  the  "  goods  "  himself, 
and  thereupon  he  gave  B.  the  brandy  and  money,  and  took  from  him  a 
receipt,  which  he  deUvered  to  his  employer.  A  bottle  of  brandy  of  the 
same  deecilption  was  subsequently  found  in  B  's  room.  Held,  in  a  trial  of 
B.  for  larceny,  that  there  was  sufficient  evidence  of  facts  and  circum- 
stanoes  to  submit  the  question  of  B.*s  felonious  intent  to  the  jury. — ^People 
T.  Griswold,  64  Mich.  809.  Defendant  snatched  up  money  belonging  to  the 
prosecutor,  and,  when  it  was  demanded,  replied:  '*  You  ain't  going  to  get 
this  money."  His  companion  held  the  prosecutor  when  he  attempted  to 
retake  the  money.  When  defendant  started  away  with  it,  and  the  prose- 
cutor started  in  pursuit,  defendant  put  his  hand  to  his  breast,  and  threatened 
to  kill  bim  if  he  pursued.  Heldf  sufficient  evidence  of  the  felonious  intent 
to  submit  to  the  jury  on  an  indictment  for  larceny. — State  v.  Powell,  108 
N.  C.  424.  It  appeared  that  defendant,  while  somewhat  intoricated,  was 
seen  taking  money  from  the  pockets  of  one  J.,  who  was  very  drunk,  and 
putting  it  in  his  own  pockets.    When  questioned  as  to  his  conduct,  he  said 
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and  A.  is  tried  separately,  the  State  oannot  prove  the  conduct 
of  B.  J  subsequent  to  the  larceny,  and  at  a  different  place,  and 
while  A.  was  not  present/ 

§  155.  Extrinsic  facts  as  proof  of  intent. — When  the  in- 
tent of  the  accused  forms  any  part  of  the  matter  in  issue  evi- 
dence of  other  facts  not  in  issue  may  always  be  given,  pro- 
vided they  tend  to  establish  the  intent  imputed  to  him  in  com- 
mitting the  act.  A  wider  range  of  evidence  is  permitted  in 
proving  intent  than  is  allowed  in  support  of  other  issues ;'  es- 
pecially where  such  other  acts  of  a  like  character  are  necessarily 
connected  with  that  which  is  the  subject  of  the  prosecution 
by  some  connection  of  time  or  place.*  The  taker's  subsequent 
conduct  and  dealings  with  the  property  are  admissible  in  evi- 
dence to  show  with  what  intent  he  first  took  possession/ 
Thus,  on  the  trial  of  a  book-keeper  for  larceny  of  money  from 
the  bank,  testimony  that  the  money  stolen,  was  not  the  bank's 
but  belonged  to  a  third  party,  who  had  placed  it  there  for 
safe-keeping,  and  that  defendant  was  and  had  been  for  some 
months  prior  to  the  larceny  a  defaulter  to  the  bank,  and  had 
falsified  the  books  to  conceal  the  fact,  is  admissible  for  the 
purpose  of  showing  a  possible  motive  for  the  larceny  in  the 
desire  to  pay  back  to  the  bank  the  amount  of  the  defalcations.  * 

that  he  was  going  to  take  J.  home,  but,  on  further  examination,  he  did  not 
Beem  to  know  who  J.  was.  When  asked  to  account  for  money  found  in  his 
possession,  which  corresponded  in  amount  to  what  J.  said  that  he  had  lost, 
defendant  only  said  that  he  did  not  steal  it.  When  J.  became  sober  he  said 
that  he  did  not  know  defendant,  and  had  never  seen  him  before.  Held, 
that  defendant's  intention  in  taking  the  money  was  for  the  jury.— State  v. 
McAndrews,  15  R.  I.  30. 

>  0*NeU  V.  State,  42  Ind.  846. 

*  Com.  V.  Jeffries,  7  AUen  548;  83  Am.  Dec.  712;  Hozie  v.  Home  Ins.  Co.» 
82  Conn.  21;  85  Am.  Dec.  240. 

» Coleman  v.  People,  58  N.  Y.  555. 

<  Beatty  v.  State,  61  Miss.  18. 

»  Perrin  v.  State,  (Wis.)  50  N.  W.  Rep.  516.  In  a  trial  for  theft  of  the 
money  of  one  W.,  the  latter  testified  that  the  defendant,  under  a  false  name 
and  by  falsely  representing  himself  as  authorized  to  solicit  and  receive  sub- 
scriptions for  certain  magazines,  obtained  money  of  the  witness,  who  never 
received  the  magazines.  The  State  was  allowed  to  elicit  from  two  other 
witnesses  the  fact  that  the  defendant  obtained  money  from  them  about  the 
same  time  and  in  the  same  manner,  with  the  like  result.  Held,  that  this 
evidence  was  admissible  to  establish  the  identity  and  the  fraudulent  intent 
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CHAPTER  XXn. 

CIRCUMSTANTIAIi  EVIDENCE  GENERALLY. 

§  166.  Competency,  generally. 

157.  Weight  and  sufficiency. 

158.  Showing  owner's  want  of  consent  by. 

159.  Acts  and  conduct  of  defendant  or  his  accomplices. 
100.  Former  conviction. 

161.  Miscellaneous  cases. 

§  156.  Competency^  generally. — In  all  criminal  prosecu- 
tions, the  corpus  delicti  may  be  proved  by  circumstantial  evi- 
dence ;*  and  a  verdict  may  be  well  founded  on  such  proof  alone,* 
where  all  the  circumstances  distinctly  point  to  the  guilt  of  ac- 
cused, and  are  inexplicable  on  any  other  reasonable  hypothesis.* 

§  157.  Weight  and  sufficiency. — The  law  does  not  require, 
in  order  to  justify  the  inference  of  legal  guilt  in  cases  of  cir- 
cnmstantial  evidence,  that  the  existence  of  the  inculpatory 
facts  must  be  absolutely  incompatible  with  the  innocence  of 
the  accused,  and  incapable  of  explanation  upon  any  other  reason- 

of  the  defendant. — ^Davison  v.  State,  12  Tex.  App.  214.  On  trial  for  theft 
of  a  cow,  the  State  was  permitted  to  prove  that  when  the  cow  was  taken 
she  had  a  yearling  with  her,  which  the  defendant  penned  with  the  cow^ 
and  which  was  branded  by  the  defendant.  Held,  that  such  evidence  was^ 
admissible  as  tending  to  prove  the  intent  with  which  the  cow  was  taken. — 
KcCall  V.  State,  14  Tex.  App  858. 

Bat  on  trial  for  larceny  of  a  horse,  evidence  of  the  stealing  of  a  saddle 
from  another  party  soon  afterwards  to  equip  the  horse  for  riding,  is  not  ad- 
missible to  prove  the  intent  in  taking  the  horse,  nor  can  the  jury  consider 
it,  if  admitted,  as  a  circumstance  in  making  up  their  verdict  as  to  the  lar- 
ceny of  the  horse.  It  is  a  distinct  offense,  and  one  theft  cannot  be  proved 
by  evidence  of  another.— Endaily  v.  State,  89  Ark.  278.  Upon  trial  for 
petit  larceny,  committed  while  complainant  was  changing  a  ten-doUar  biU 
for  the  prisoner  on  Jan.  20,  1876,  the  prosecution  was  aUowed,  in  order  to 
prove  the  criminal  intent,  to  show  that  the  defendant  had  attempted  to 
commit  the  like  crime,  in  the  same  manner,  on  Feb.  29,  1876.  Held,  inad- 
missible, and  that  the  conviction  must  be  set  aside. — People  v.  Justices  of 
Special  Sessions,  17  N.  Y.  158 

»  State  V.  Winner,  17  Kan.  298. 

'  James  v.  State,  45  Miss.  572. 

•  United  States  v.  McKenzie,  35  Fed.  Rep.  826.    « 
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able  hypothesis  than  that  of  guilt.  The  true  rule  is  that  the 
facts  shall  not  only  be  consistent  with  the  guilt  of  the  accused, 
but  inconsistent  with  any  other  rational  conclusion.*  The  true 
test  is  not  whether  the  circumstances  proved  produce  as  full 
conviction  of  guilt  as  the  positive  testimony  of  a  single  credible 
witness,  but  whether  they  produce  moral  conviction  to  the 
exclusion  of  every  reasonable  doubt.'  But  circumstantial  evi- 
dence should  be  such  as  will  produce  nearly  the  same  decree  of 
certainty  ».W  which  »Jfco,ad,™ct  Limey.,  m^ 
a  criminal  act  is  itself  sought  to  be  established  by  circum- 
stantial evidence  the  proof  must  exclude  every  other  hypothe- 
sis than  that  of  the  prisoner's  guilt ;  otherwise,  where  the  act 
is  admitted  or  proved  by  direct  testimony,  and  only  the  intent 
with  which  it  was  committed  is  in  question.  *  Suspicious  cir- 
cumstances may  constitute  presumptive  evidence  tending  to 
establish  guilt ;  but  such  circumstances,  though  unexplained, 
are  not  sufficient  to  overcome  the  presumption  of  innocence.  * 
When  the  evidence  is  mainly  circumstantial,  a  charge  asked 
for,  that  ^ '  innocence  should  be  presumed  until  the  case  proved, 
in  all  its  material  circumstances,  is  beyond  any  reasonable 
doubt,  and  that  the  evidence  ought  to  be  strong  and  cogent  to 
find  the  defendant  guilty,"  should  be  given.*  The  following 
instruction  was  also  held  unobjectionable :  That  the  evidence, 
being  wholly  circumstantial,  if  the  jury  could  not  reconcile  all 
the  facts  proved  upon  any  other  theory  than  the  guilt  of  the 
prisoner  they  must  find  him  guilty ;  but  if  they  could  recon- 
cile them  with  his  innocence  they  must  acquit  him. '  When 
the  main  fact  in  issue  is  to  be  deduced  by  inference  from  other 
facts,  then  each  fact  in  the  chain  must  be  proved  by  compe- 
tent evidence,  and  by  the  same  weight  and  force  of  evidence 

*  People  V.  Murray,  41  CaL  66;  People  v.  Nelson,  85  Cal.  421;  James  v. 
Btate,  45  Miss.  572;  Williams  v.  State,  41  Tex.  209;  Barnes  v.  State,  Id.  84d; 
Qreen  v.  State,  12  Tex.  App.  51;  Schnaubert  v.  State,  28  Tex.  App.  222. 

»  Faulk  V.  State,  52  Ala.  415;  State  v.  Norwood,  74  N.  C.  247. 
«  People  V.  PadiUia,  42  Cal.  585. 

«  State  V.  MaxweU,  42  Iowa,  208;  Black  v.  State,  1  Tex.  App.  868;  Turner 
y.  State,  4  Lea  206. 

*  State  y.  Banks.  48  Iowa,  595. 

*  Moorer  v.  State,  44  Ala.  15. 

'  Com.  V.  Annis,  15  Gray  197. 
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SiS  if  it  were  the  main  fact  ia  issue ;  and  all  must  be  consistent 
with  each  other,  and  with  the  main  fact  sought  to  be  proved.  * 

<  Black  T.  State,  1  Tex.  App.  868.  The  evidence  was  that  defendant,  hy 
previoQB  arrangement  with  two  persons  aUeged  to  be  his  partners,  tried  to 
imj  the  goods;  that  the  owner  was  willing  to  seU,  provided  the  title  should 
remain  in  him  until  they  were  paid  for,  and  that,  with  this  understanding, 
tfaey  were  delivered  to  the  aUeged  partners,  defendant  having  at  the  com- 
mencement of  the  negotiations  proposed  to  purchase  the  goods,  to  be  used 
in  a  Intimate  business  to  be  carried  on  by  the  three  jointly;  that  the  goods 
were  first  taken  to  the  premises  where  the  three  were  represented  to,  and 
supposed  by  the  owner,  to  have  gone  into  business;  that  the  owner  took  a 
note  for  the  price  from  the  other  two;  that  thereafter  some  of  the  goods 
were  found  buried  on  defendant's  land,  and  secreted  in  various  places  on 
his  premises,  after  he  had  denied  having  any  of  the  goods  there;  that 
defendant  did  not  deny  that  the  goods  were  to  remain  the  property  of  the 
owner  until  they  were  paid  for;  that  an  expressman  was  hired  by  said  pre- 
tended iMLrtners  to,  and  did,  take  certain  goods,  similar  at  least,  to  those  in 
question,  from  the  place  where  they  were  first  delivered  to  defendant's 
place  at  5  o'clock  in  the  morning.  Held,  that  a  verdict  of  guilty  would  not 
be  disturbed. — People  v.  Raischke,  88  Cal.  501.  The  foUowing  charge  on 
circumstantial  evidence:  *'  In  order  to  warrant  a  conviction  of  a  crime  on 
circumstantial  evidence,  each  fact  necessary  to  the  conclusion  sought  to  be 
established  must  be  proven  by  competent  evidence  beyond  a  reasonable 
doubt.  AU  the  facts  (that  is  the  facts  necessary  to  the  conclusion)  must  be 
consistent  with  each  other  and  with  the  main  fact  sought  to  be  proved;  and 
the  drcmnstances  taken  together,  must  be  of  a  conclusive  nature,  leading 
on  the  whole  to  a  satisfactory  conclusion,  and  producing,  in  effect,  a  reason- 
able and  moral  certainty  that  the  defendant,  and  no  other  person  com- 
mitted the  offense  charged,  and,  tmlees  the  evidence  does  so,  you  wUl  acquit 
the  defendant.  But  if  the  evidence  does  satisfy  the  understanding,  reason 
and  conscience  of  the  jury,  and  produces  in  their  minds  a  reasonable  and 
moral  certainty  of  the  guilt  of  the  defendant  beyond  a  reasonable  doubt,  and 
to  the  exclusion  of  every  reasonable  hypothesis  other  than  that  of  his  guilt, 
then  the  jury  should  convict  the  defendant,"  held  correct,  though  the  last 
86nten<»  is  not  usuaUy  given. —  Gallaher  v.  State,  38  Tex.  App.  247.  Upon 
trial  for  larceny  of  (80,  the  property  of  T.,  the  evidence  tended  to  show 
that  defendant  had  in  her  possession  stolen  money,  and  that,  shortly  before 
that  time  T.  owned  and  had  in  his  possession  about  the  same  sum  of  money, 
and  had  visited  defendant's  house,  but  the  evidence  did  not  show  that  T. 
had  lost  any  money,  or  that  any  had  been  stolen  from  him.  Held,  that 
a  verdict  of  guilty  was  not  supported  by  the  evidence. — People  v.  Williams, 
57  CaL  108.  On  indictment  for  stealing  a  calf  from  one  M.,  there  was 
evidence  that  the  calf  was  running  with  a  cow  belonging  to  M.,  and 
that,  on  being  separated,  the  cow  and  calf  made  efforts  to  remain  together. 
There  was  also  evidence  that  motherless  calves  would  take  up  with  strange 
cows,  and  that  the  cows  would  act  as  mothers  to  them.  Defendant  took 
the  calf  openly,  declaring  it  to  be  his,  and  his  claim  of  ownership  was  not 
disproved.    The  brands  of  the  calf  and  the  cow  were  different.    Held,  that 
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§  158.  Showing  owner^s  want  of  consent  by. — ^The  prose- 
cution must  affirmatively  prove  that  the  taking  was  without 
the  consent  of  the  owner  {supra  %  135),  but  this  may  be  done 
either  by  direct  or  circumstantial  evidence;*  and  no  objection 
to  the  latter  on  the  ground  that  the  former  is  the  best  evi« 
dence  is  available  on  appeal,  unless  it  was  duly  interposed  at 
the  trial."  Thus,  the  fact  that  the  owner  caused  search  to  be 
made  for  the  property  is  a  cogent  circumstance  to  show  the 
want  of  his  consent  to  the  taking.*  But  want  of  consent  of 
the  owner  can  be  shown  by  circumstantial  evidence,  only 
when  it  appears  that  the  owner's  evidence  on  the  point  waa 
not  obtainable.* 

§  159.  Acts  and  conduct  of  defendant  or  his  accom- 
plices.— The  prosecution  may  prove  the  presence  of  the 
prisoner  at  the  place  of,  and  on  the  night  of  the  larceny,  and 
his  acts  and  conduct  there,  and  the  circumstances  attending  his 
arrest,  as  a  part  of  the  re^  gestw.*  So,  the  State  may  prove 
the  fact  that  the  ears  and  brand  of  the  stolen  animal  were  cut 
off  and  hid,  in  connection  w^ith  other  facts  proved,  in  order  to 
determine  whether  the  defendant  intended  to  steal  the  animal, 
the  carcass  of  which  was  found  in  his  possession;*  or  the  fact 
that  defendant  asked  a  witness  not  to  swear  ibo  his  tracks, 
because  it  would  hurt  him;*  or  his  attempts  to  intimidate  a 
witness  for  the  prosecution,  even  though  he  has  been  acquitted 
of  the  charge  of  intimidating  such  witness ;  for  he  is  entitled 

the  evidence  did  not  justify  a  conviction — Schnaubert  v.  State,  28  Tex. 
App.  222. 

>  McMahon  v.  State,  1  Tex.  App.  102. 

«  Stewart  v.  State,  9  Tex.  App.  321;  Schultz  v.  State,  20  Tex.  App.  808. 

>  Rains  v.  State,  7  Tex.  App.  588.     But  see  Jackson  v.  State,  Id.  363. 

*  Clayton  v.  State,  15  Tex.  App.  348;  Love  v.  State,  Id.  568. 
»  Burr  V.  Com.,  4  Gratt.  534. 

•  People  V.  Murphy,  47  Cal.  103;  State  v.  CardeUi,  19  Nev.  819.  Testimony 
that  one  night,  soon  after  the  cow  alleged  to  have  been  stolen  was  recovered 
by  the  prosecuting  witness,  two  men  came  to  his  premises  and  attempted 
to  drive  her  out;  and  that  on  that  day  defendant  was  seen  in  the  town  of 
M.,  near  by,  in  company  with  two  men,  and  that  he  then  wore  a  straw  hat; 
and  that  on  said  night  three  men,  one  of  whom  was  wearing  a  straw  hat, 
were  seen  lying  in  a  fence  comer,  near  the  house  of  the  prosecuting  wit- 
ness, was  properly  admitted.— Owens  v.  State,  23  Tex.  App.  122. 

'  Kimbrough  v.  State,  76  Ga.  786. 
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to  introduce  the  record  of  such  acquittal  in  rebuttal.*  When 
a  person  charged  with  larceny,  shortly  after  its  commission, 
points  out  the  place  where  the  stolen  property  is  concealed,  he 
must  be  deemed  the  thief,  unless  he  can  reconcile  his  knowl- 
edge with  his  innocence."  In  case  of  a  larceny  from  a  sleeping 
person,  evidence  is  admissible  of  what  the  sleeper  said  w^hen  he 
awoke,  if  it  had  no  tendency  to  implicate  any  one,  and  also 
evidence  of  the  resistance  of  the  accused  when  arrested."  On 
trial  for  larceny  of  hogs,  evidence  that  neighbors  of  defendant 
had  lost  hogs  at  about  the  time  he  had  sold  dressed  hogs,  and 
that  he  had  denied  and  admitted  the  sale  in  the  same  conversa- 
tion is  relevant.*  "Where  the  evidence  tends  to  show  a 
conspiracy  between  the  prisoner  and  his  accomplice,  to  steal 
the  prosecutor's  watch,  and  afterwards  to  meet  and  divide  the 
profits,  the  prosecution  may  prove  that  the  accomplice  having 
stolen  the  watch,  afterwards  paid  double  toll  at  a  bridge  on 
the  direct  road  to  the  place  at  which  he  and  the  prisoner  were 
to  meet.*  The  fact  that  the  drayman  who  hauled  the  stolen 
goods  from  the  house  from  which  they  were  stolen  participated 
in  the  larceny  may  be  inferred  from  the  fact  that  he  carried 
them  to  an  acquaintance  of  his  own,  and  left  them  for  tempo- 

1  State  V.  Baden,  42  La.  Ann.  295. 

•  Hudson  V.  State,  9  Yerg.  408. 

'  Hall  V.  People,  89  Mich.  717.  Proof  that  R.  missed  his  pocket-book  five 
minutes  after  getting  a  fifty-dollar  biU  changed  in  an  auction-room  where 
were  twenty  persons;  that  H.,  sitting  close  to  R.,  saw  the  transaction,  and 
quickly  quitted  the  room;  and  that  the  door  was  thereupon  locked  and 
every  person  present  searched,  without  finding  the  pocket-book.  Held, 
insufficient  to  justify  a  conviction  of  H.  for  larceny. — Hines  v.  State,  61 
Ga.  301. 

•  State  V.  White,  89  N.  C.  463.  On  trial  of  W.  for  larceny  of  a  hog  of  T., 
testimony  that  T.'s  hog  was  found  kUled  and  concealed  by  leaves  in  a  fence 
comer,  and  that  W.  was  seen  at  night  to  go  thither  alone  and  stoop  over  as 
if  to  take  it,  but  fled  on  being  hailed.  Held,  to  be  alone  insufiicient  to 
justify  a  conviction. — State  v.  Wilkerson,  72  N.  C.  876.  On  trial  for  larceny 
of  a  hog,  the  only  witness  in  the  case  testified  that  he  heard  the  report  of  a 
gun  in  the  woods,  and  immediately  afterward  heard  a  hog  squeal;  that  he 
saw  the  defendant  chase  the  hog  about  one  hundred  yards,  and  that  he  was 
in  the  act  of  striking  it  with  his  gun  when  the  witness  asked  him  what  he 
was  doing;  and  that  he  replied,  he  had  shot  at  a  squirrel  and  hit  the  hog, 
and  wanted  to  see  where  the  hog  was  shot.  Held,  that  this  did  not  prove 
larceny.— Wolf  v.  State,  41  Ala.  412. 

•  Scott  T.  9tate,  80  Ala.  608. 
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rary  safe-keeping,  and  afterwards  said  they  were  sent  there  by 
one  of  the  persons  who  assisted  him  in  loading,  which  person 
was  not  known  to  the  drayman's  acquaintance,  who  received 
and  took  charge  of  the  goods.* 

§  160.  Former  conTictlon. — Upon  trial  of  an  indictment 
charging  larceny,  after  a  former  conviction  for  the  same  crime, 
all  the  facts  necessary  to  bring  the  case  within  the  statute 
must  be  proved.  The  objection  that  proof  of  the  former  con- 
viction is  not  competent,  because  it  tends  to  prove  bad  char- 
acter by  specific  acts,  has  no  force  where  the  evidence  relates 
to  the  issues  to  be  tried.  And  where  upon  such  trial  no  evi- 
dence was  given  of  the  discharge  of  the  prisoner  from  imprison- 
ment under  the  former  conviction,  and  the  point  was  not 
raised,  it  is  not  available  on  appeal.'  The  record  of  a  former 
conviction  in  another  State,  certified  by  the  clerk  and  by  the 
judge  of  the  court,  is  properly  authenticated,  under  the  act  of 
congress  (Rev.  St.  U.  S.  §  905),  where  it  does  not  appear  that 
there  was  any  presiding  magistrate  or  chief  justice  of  that 
court,  and  is  admissible.' 

>  Wynn  v.  State,  81  Qa.  748.  Evidence  that  defendant  was  one  of  aefveral 
who  were  found  carrying  the  stolen  goods  at  night  along  the  road,  a  few 
days  after  the  larceny;  that  the  party,  when  stopped,  dropi^ed  the  goods, 
and  ran;  that  defendant,  after  arrest,  forfeited  his  bond  and  evaded  rearrest, 
till  one  of  those  who  were  with  him,  carrying  the  goods,  had  been  killed, 
and  then  surrendered  himself;  that  he  was  a  brother  of  two  of  the  party 
seen  ¥^th  the  goods,  and  a  neighbor  of  the  other,  is  sufficient  to  submit  to 
the  jury.^State  v.  Eller,  104  N.  G.  853.  On  a  separate  trial  of  one  of  two 
jointly  indicted  for  larceny,  where  it  it  proposed  to  be  shown  that  the 
defendant  on  trial  had  received  the  money,  witii  knowledge  that  it  had  been 
stolen,  and  deposited  it,  a  hack  driver  who  took  the  defendants  to  the  place 
where  the  money  had  been  deposited,  and  who  has  related  a  conversation 
there  had  in  relation  to  it,  in  which  there  was  some  dispute  as  to  the  amount, 
may  also  testify  that  on  the  way  thither  the  defendant  on  t^al  had  struck 
his  co-defendant,  a  woman,  and  such  evidence  cannot  be  objected  to  on  the 
ground  that  it  tends  to  excite  the  prejudices  of  the  jury. — State  v.  Harding, 
16  Oreg.  493.  One  of  several  persons  accused  of  larceny  showed  some 
excitement  while  the  boots  of  those  accused  were  being  measured  to  see  if 
they  corresponded  to  tracks  found  at  the  scene  of  the  crime.  Held,  that  on 
his  prosecution  this  fact  was  inadmissible  as  bearing  upon  the  question  of 
his  guUt,  particularly  when  given  by  persons  prepossessed  against  him;  and 
it  was  not  res  gresto.— People  v.  Wolcott,  51  Mich.  613. 

•  Johnson  v.  People,  55  N.  Y.  512. 

*  People  V.  Smith,  121  N.  Y.  578.    See  also  State  v.  Hookaday,  98  Mo.  690. 
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§161.  Hiseellaneons  eases. — On  trial  for  larceny  of  a  horse, 
a  merchant  may  testify  that  he-sold  number  six  boots  and  shoes 
to  defendant,  tracks  of  that  kind  having  been  found  near  the 
stable. '  On  the  prosecution  of  the  general  manager  of  a  grain 
elevator  for  the  larceny  of  grain  therefrom,  testimony  of 
defendant's  employes  as  to  a  device  by  which  they  made  the 
quantity  of  grain  in  the  elevator  appear  to  hold  out,  by  arrang- 
ing the  machinery  so  as  to  reweigh  some  of  it,  is  admissible, 
though  it  is  not  shown  that  defendant  directed  such  double 
weighing.'  In  a  trial  for  theft  of  jewelry,  committed  in  the 
night,  and  from  the  bed-chamber  in  which  the  owner  was 
sleeping,  a  State's  witness  may  testify  that  he  smeUed  chloro- 
form in  the  chamber  immediately  after  the  theft  was  com- 
mitted.' Evidence  that  it  was  the  custom  of  a  bank,  from 
which  it  was  shown  that  the  stolen  money  had  recently  come, 
to  send  out  old  money  rather  than  new  when  called  upon  to 
ship  any  considerable  amount,  and  to  retain  the  silver  certifi- 
cates as  long  as  possible,  is  admissible  as  tending  to  show  that 
new  silver  certificates  found  in  defendant's  possession  were 
part  of  the  money  stolen.^ 

>  state  T.  Beed,  S9  Mo.  16S. 

*  People  T.  Sherman,  (N.  T.)  16  N.  Y.  Supp.  7SS. 

s  Cornier  ▼.  State,  6  Tex.  App.  467. 

«  Baker  t.  State,  (Wis.)  50  N.  W.  Rep.  51S.  The  evidence  of  the  pxoee- 
eating  witness  was  positive  and  direct  as  to  the  loss  of  a  sum  of  money 
from  his  pocketbook  at  an  assignation  with  defendant,  a  prostitute,  and 
there  was  no  attempt  made  to  impeach  him,  and  his  testimony  was  corrobo- 
rated by  police  officers.  The  larceny  was  from  the  person,  the  defendant 
alone  present,  and  the  empty  pocketbook  was  f  oimd  where  she  alone  could 
conceal  it.  Held,  that  the  evidence  sustained  a  verdict  of  guilty.- 
son  V.  State,  26  Neb.  186. 
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CHAPTEE  XXIII. 

POSSESSION  OF  STOLEN  GOODS. 

§  162.  Rules  of  general  application.  g  179.  MissourL 

168.  Alabama.  180.  Nebraska. 

164.  Arkansas.  181.  Nevada. 

165.  California.  182.  New  Hampshirt, 

166.  Conneoticat.  188.  New  Jersey. 

167.  Georgia.  184.  New  York. 

168.  Illinois.  185.  North  Carolina. 

169.  Indiana.  186.  Ohio. 

170.  Iowa.  187.  Pennsylvania. 

171.  Kansas.  188.  South  Carolina. 

172.  EBntucky.  189.  Tennessee. 
178.  Louisiana.  190.  Texas. 

174.  Maine.  191.  Utah. 

175.  Massachusetts.  192.  Vermont. 

176.  Michigan.  198.  Virginia. 

177.  Minnesota.  194.  West  Virginia. 

178.  Mississippi  195.  Wisconsin. 

§  162.  Rules  of  general  application. — According  to  the 
weight  of  authority,  in  many  of  the  States,  the  fact  that 
stolen  property  is  found  soon  after  the  offense  in  the  posses- 
sion of  the  accused,  is  prima  facie  evidence  of  his  guilt.*  The 
presumption  thus  raised  he  must  rebut.*  But  unexplained  and 
exclusive  possession,  unless  also  recent,  is  not  guilty  posses- 

^  People  V.  Preston,  1  Wheel.  Cr.  Cas.  41;  State  v.  Merrick,  19  Me.  898; 
State  V.  Wolff,  15  Mo.  168;  State  v.  Bruin,  34  Id.  587;  State  v.  Gray,  87  Id. 
468;  State  v.  Williams,  54  Id.  170;  State  v.  Smith.  2  Ired.  402;  State  v.  Wil- 
liams, 9  Id.  140;  State  v.  Brewster,  7  Vt.  122;  Hughes  v.  State,  8  Humph. 
'75;  Pennsylvania  v.  Myers,  Addis.  820;  State  v.  Weston,  9  Conn.  527;  Fuller 
•V.  State,  48  Ala.  278;  Unger  v.  State,  42  Miss.  642;  State  v.  Millain,  8  Nev. 
409;  State  v.  CaBsady,  12  Kan.  550;  Atzroth  v.  State,  10  Fla.  207;  Wise  v. 
State,  24  Ga.  81;  State  v.  Turner,  65  N.  C.  592.  To  the  contrary.  People  v. 
Swinford,  57  Cal.  86;  Dreyer  v.  State,  11  Tex.  App.  508;  Williams  v.  State, 

Id.  275. 

«  Territory  v.  Casio,  1  Ariz.  485;  Tilly  v.  State,  21  Fla.  242;  United  States 
T,  Jones,  81  Fed.  Rep.  718;  State  v.  Weston,  9  Conn.  527;  25  Am.  Dec.  46; 
Belote  v.  State,  86  Miss.  96;  72  Am.  Dec.  168;  Garcia  v.  State,  26  Tex.  209; 
82  Am.  Dec.  605;  Jones  v.  State,  80  Miss.  658;  64  Am.  Dec.  175;  Mondragon 
▼.  State.  88  Tex.  480. 
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fiion,*  The  presumption  is  a  presumption  of  fact,  not  of  law.' 
The  possession,  unexplained,  affords  presumptive,  not  positive, 
evidence  of  guilt,"  and  does  not  alone  warrant  a  conviction.* 
Such  possession  is  a  circumstance  which  may  be  proved  for 
the  consideration  of  the  jury  in  determining  the  guilt  or  inno- 
cence of  the  accused;  but  that  circumstance  alone  will  not 
support  a  conviction.'  Evidence  that  defendant's  first  con- 
nection with  the  stolen  property  was  subsequent  to  the  taking 
does  not  show  that  he  stole  it.*  If  the  accused,  when  first 
found  in  the  possession  of  such  property,  and  before  he  has 
had  an  opportunity  to  fabricate  evidence  exculpatory  of  him- 
self, gives  a  reasonable  and  probable  account  of  the  manner  in 
which  he  acquired  the  possession,  such  evidence  should  always 
be  allowed  to  go  to  the  jury,  as  tending  to  rebut  the  presump- 
tion of  guilt  which  might  otherwise  arise.  *  Even  though  he 
does  not  explain  his  possession  of,  or  connection  with,  the 
property  stolen,  by  a  preponderance  of  evidence ;  if  the  facts 
raise  a  reasonable  doubt  of  his  guilt,  he  is  entitled  to  an 
acquittal.'    But  if  he  fails  to  make  any  explanation  the  jury 

'  White  ▼.  State,  72  Ala.  195;  Shepherd  v.  State,  44  Ark.  89;  Beck  ▼.  State, 
44  Tex.  480;  Curlin  v.  State,  2S  Tex.  App.  681 ;  Maynard  v.  State,  46  Ala. 
65;  Bragg  v.  State,  17  Tex.  App.  219;  Florez  v.  State,  26  Tex.  App.  477. 

*  Ajres  V.  State,  21  Tex.  App  899;  Stokes  v.  State,  58  Mise.  677;  Matthews 
▼.  State,  61  Miss.  155;  Thomas  v.  State,  48  Tex.  658;  Bailey  v.  State,  52  Ind. 
462;  State  ▼.  Walker,  41  Iowa,  217;  Commonwealth  v.  RandaU,  119  Mass. 
107;  Davis  ▼.  State,  60  Miss.  86;  State  v.  En.,  10  Nev.  277;  Barnes  v.  State, 
43  Tex.  98;  Thompson  v.  State,  Id.  268;  State  v.  Hale,  12  Or.  352. 

» Faulkner  y.  State,  15  Tex.  App.  115. 

«  Hernandez  v.  State,  9  Tex.  App  288;  Lockhart  v.  State,  18  S.  W.  Rep. 
1012;  Flores  v.  State,  18  Tex.  App.  665;  Dreyer  v.  State,  11  Tex.  App.  503; 
Williams  v.  State,  11  Tex.  App.  275. 

» Truax  v.  State,  12  Tex.  App.  280;  McCoy  v.  State,  44  Tex.  616;  Foster 
V.  State,  1  Tex.  App.  368;  Hannah  v.  State,  Id.  578;  Yates  v.  State,  87  Tex« 
202;  People  v.  Clough,  69  Cal.  438;  People  v.  Fagan,  66  Cal.  584. 

*  Vaughn  v.  State,  17  Tex.  App.  502.  The  court  instructed  the  jury  that 
'*  the  possession  of  recently  stolen  property  is  not  alone  sufficient  to  convict 
upon,  but  may  be  by  the  jury  considered  as  any  other  circumstance  in  the 
case  to  establish  the  guilt  or  innocence  of  the  defendant."  Held,  error,  as 
presenting  the  innocence  of  the  defendant  as  an  issue  in  the  case,  whereas 
the  proper  issue  is  guUty  or  not  guilty.  But  it  seems  that  this  is  not  such 
error  as  would,  of  itself  necessitate  the  reversal  of  the  present  case. — Smith 
T.  State,  13  Tex.  App.  507. 

f  Henderson  v.  State,  70  Ala.  28;  MUler  v.  State,  18  Tex.  App  U, 

*  Taylor  v.  State,  15  Tex.  App.  856. 
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may  convict.'  Any  explanation  which  a  party  found  in  pos- 
session of  stolen  property  gives,  at  the  time,  as  to  the  nature 
and  extent  of  his  possession,  and  how  he  came  by  it,  is  evi- 
dence,  either  for  or  against  him.*  He  may  explain  his  posses- 
sion when  charged  with  the  theft,  although  not  then  in 
possession.*  The  explanation  is  admissible  if  given  on  the 
first  occasion  presented,  although  a  month  after  he  had  parted 
with  the  possession.*  Where  one,  called  on  to  explain  hia 
possession,  asks  a  person  present  to  speak  for  him,  the  explana- 
tion is  entitled  to  the  same  weight  as  though  made  by  him- 
self.* It  is  error  to  refuse  to  permit  defendant  to  introduce  in 
evidence  the  explanation  given  by  him  of  his  possession  at  the 
time  of  his  arrest.  *  Where  the  State  relies  upon  the  def end- 
ant' s  possession  as  an  inculpatory  fact,  any  explanation  given 
by  the  defendant  at  the  time  he  was  found  in  possession^ 
respecting  his  possession,  is  admissible ;  and,  if  it  be  reason- 
able and  exculpatory,  the  State  is  charged  with  the  anns  of 
proving  the  falsity  of  such  explanation  before  such  possession 
can  of  itself  be  held  criminative  of  the  accused.*  A  convic- 
tion based  wholly  on  defendant's  possession  of  property 
recently  stolen  will  be  set  aside  where  defendant's  reasonable 
explanation  was  not  shown  to  be  false.  *  And  the  State  does 
not  disprove  his  explanation  merely  by  showing  that  a  witness 

>  Unger  t,  State,  48  Miss.  643;  1870.  Knickerbocker  t.  People,  48  N.  Y. 
177;  State  v.  Tomer,  65  N.  C.  592.  Compare  Commonwealth  t.  BeU,  101^ 
HasB.  168. 

*  Shackleford  t.  State,  2  Tex.  App.  885. 

*  Taylor  t.  State,  15  Tex.  App.  856;  Anderson  ▼.  State,  11  Tex.  App.  576. 
«  Lewis  v.  State,  17  Tex.  App.  140;  Heskew  v.  State,  IcL  161. 

•  Windham  T.  State,  19  Tex.  App.  418. 

•  Castellow  v.  State,  15  Tex.  App.  551. 

^  Sitterlee  v.  State,  18  Tex.  App.  587;  IrWne  v.  State,  Id.  499;  Harris  t. 
State,  15  Tex.  App.  411;  Boes  ▼.  State,  16  Tex.  App.  554;  Shultz  ▼.  State,  22 
Tex.  App.  16;  Vaughn  v.  State,  21  Tex.  App.  578;  Irvine  ▼.  State,  18  Tex. 
App.  499;  Johnson  v.  State,  12  Tex.  App.  885.  It  was  in  proof  that  the 
defendant,  when  found  in  possession,  claimed  possession  by  Tirtue  of  th» 
consent  of  the  owners'  agent.  Held,  that  it  being  shown  that  the  agent 
was  accessible  at  the  time  of  the  trial,  and  want  of  his  consent  not  being  in 
proof,  he  should  have  been  produced  by  the  State  to  negative,  if  he  could, 
the  statement  of  the  accused.— PoweU  v.  State.  11  Tex.  App.  401. 

"  York  V.  State,  17  Tex.  App.  441;  Schultz  v.  State,  20  Tex.  App.  815; 
Biothers  v.  State,  22  Tex.  App.  447;  Clark  v.  State,  Id.  599. 
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who  gave  additional  testimony  in  support  of  it  had  previously 
made  inconsistent  statements.* 

§  163.  Alabama. — ^The  possession  of  stolen  goods  recently 
after  the  larceny,  if  unexplained,  is  a  criminating  fact,  from 
which  the  jury  may  infer  the  defendant's  complicity  in  the 
larceny,  and  the  question  of  its  sufficiency  being  for  their 
determination  alone,  the  court  may  refuse  to  instruct  them 
that  such  unexplained  recent  possession,  without  other  circum- 
stances tending  to  show  felonious  intent,  does  not  amount  to 
proof  beyond  a  reasonable  doubt  of  a  larceny  comnutted  by  the 
defendant.'  It  is  not  indispensably  necessary  to  establish  the 
corpus  deUoti  in  larceny,  where  there  is  no  direct  proof  of  the 
felonious  taking  of  goods  found  in  the  recent  and  unexplained 
possession  of  defendants,  and  forming  part  of  a  stock  of  mer- 
chandise which  might  have  been  disposed  of  in  due  course  of 
business  by  the  proprietor  of  the  store  or  any  one  of  his  several 
clerks,  that  all  those  having  authority  to  dispose  of  the  goods 
should  be  called  and  testify,  severally,  that  they  had  not  dis- 
posed of  them.'  But  where  the  only  evidence  waj9  the  testi- 
mony of  the  owner  of  the  goods  that  he  missed  them  from  the 
store  where  they  were  the  previous  day,  and  that  such  goods 
were  found  in  the  trunk  of  defendant,  to  whom  some  of  them 
had  been  sold  by  a  clerk  in  the  store,  the  court  should  have 
directed  a  verdict  of  not  guilty.*  So,  defendant  cannot  be 
convicted  of  stealing  cotton  merely  on  evidence  that  it  was 
brought  to  his  house  and  that  he  started  to  market  with  it.* 

§  164.  Arkansas. — ^Possession  of  stolen  property  is  a  fact 
from  which  the  possessor's  complicity  in  the  larceny  may  be 

>  Loving  V.  state,  18  Tex.  App.  469. 
'  Underwood  v.  State,  72  Ala.  220. 

*  BobertB  v.  State,  61  Ala.  401. 
«  Gieen  v.  State,  68  Ala.  589. 

*  TTill  T.  State,  78  Ala.  1.  On  a  trial  for  larceny,  the  eiridence  tended  to 
■how  that  certain  packages  of  seeds  were  consigned  to  one  G. ;  that  at  the 
place  of  destination  the  car  containing  the  packages  was  broken  open 
before  being  unloaded;  that  the  packages  were  missing;  and  that  packages 
corresponding  in  number  and  description  were  subsequently  found  in 
defendant's  possession.  Held,  that  the  evidence  authorized  a  conviction  of 
tile  larceny  of  the  packages.— Shepherd  v.  State,  (Ala.)  10  So.  Bep.  668. 
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inferred;  but  possession  alone  is  not  sufficient  to  sustain  a 
conviction.  It  must  appear  that  the  property  was  recently 
stolen ;  the  possession  must  be  unexplained,  and  in  some  form 
involve  an  assertion  of  property  in  the  possessor/ 

§  166.  California. — A  person  cannot  be  convicted  of  larceny 
upon  mere  proof  of  possession  of  the  stolen  property."  It  is 
therefore  error  in  the  court  to  instruct  the  jury  that  such  pos- 
session casts  the  burden  of  proof  upon  the  defendant.'  And 
the  rule  is  not  changed  by  the  absence  of  proof  of  good  char- 
acter.* But  proof  of  possession  together  with  proof  of  other 
circumstances  indicative  of  guilt,  would  make  a  pri/ma  facie 
case  against  the  defendant,  and  thereupon  the  burden  of  proof 
would  be  shifted  to  the  defendant.'  There  must  be  some 
other  evidence  in  the  case  tending,  with  this  fact  of  possession, 
to  establish  guilt.*  Thus,  evidence  is  properly  given  tending 
to  prove  that  other  horses  disappeared  from  the  same  neigh- 
borhood at  the  same  time  as  the  mare  and  colt,  with  the  lar- 
ceny of  which  the  defendant  was  charged,  and  were  found, 
with  the  mare  and  colt,  in  his  possession.*  Whether  the  pos- 
session is  strong  evidence  or  only  slight  evidence  tending  to 
show  guilt,  is  a  matter  for  the  jury 'to  pass  upon,  and  not  for 
the  court  to  determine.*  To  justify  the  inference  of  guilt  from 
possession  it  must  appear  that  the  possession  was  personal. 
The  bare  fact  that  stolen  hides  were  found  in  the  defendant's 
bam,  which  was  open  to  all,  affords  no  presumption  of  his 
guilt,  and  until  his  declaration  of  ignorance  is  shown  to  be 
false,  he  is  not  bound  to  explain  how  they  came  there.*  Where 
money  is  stolen,  proof  that  a  part  of  it  on  the  following  day 
was  found  on  the  person  of  the  accused,  is  sufficient  corrobo- 

>  Shepherd  v.  State,  44  Ark.  89;  Boykin  v.  State,  84  Ark.  448. 

*  People  T.  Chambers,  18  CaL  882;  People  v.  Swinford,  57  Cal.  86. 
» People  V.  Ah  Ki,  20  CaL  177. 

«  People  T.  Qassaway,  28  Cal.  51. 

»  People  V.  Antonio,  27  Cal.  404;  People  ▼.  KeUy,  28  Cal.  428;  People  ▼• 
GiU,  45  Cal.  285;  People  t.  Velarde,  59  Cal.  457. 

*  People  V.  Cline,  83  Cal.  874;  People  t.  Brown,  4S  CaL  258. 
^  People  ▼.  Lopez,  69  CaL  862. 

>  People  ▼.  Titherington,  59  Cal.  598. 

*  People  ▼.  Hurley,  60  CaL  74;  44  Am.  Rep.  55. 
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rating  evidence  to  sustain  a  conviction  on  the  testimony  of  an 
accomplice.  *  So  are  the  facts  that  on  the  morning  after  the 
larceny  of  a  horse,  the  animal  was  found  in  the  defendant's 
possession  under  circumstances  which  were  suspicious,  and 
that  he  immediately  removed  the  horse  to  another  place,  and 
gave  an  assumed  name.*  And  if  the  money  stolen  is  of  a  kind 
rarely  seen  in  circulation  at  the  place,  and  consists  of  a  com- 
bination of  pieces,  such  as  Chilian  half  ounces  and  a  single 
Peruvian  ounce,  its  value  as  evidence  is  largely  increased.' 
Charging  the  jury  that  'Hhe  possession  of  stolen  property  is 
not  alone  sufficient  to  convict,"  and  '*it  is  merely  a  guilty 
circumstance  which,  taken  in  connection  with  other  testimony, 
is  to  determine  the  question  of  guilt,"  is  not  erroneous  on 
account  of  the  expression  ''guilty  circumstance."  *  After  the 
defendant,  charged  with  larceny  of  a  band  of  cattle,  has  given 
evidence  tending  to  show  that  he  innocently  came  into  their 
possession  by  purchase  from  another,  evidence  is  admissible  in 
rebuttal  to  show  that  a  steer  belonging  to  a  third  person, 
which  was  found  in  the  defendant's  possession  with  the  cattle  y 
of  the  complaining  witness,  was  stolen.' 

§  166.  Connecticut. — Possession  of  stolen  goods  after  the 
theft,  ]&  prima  fdde  evidence  that  the  possessor  is  the  thief, 
and,  if  unexplained  in  some  rational  manner,  is  sufficient  evi- 
dence of  guilt  to  justify  a  conviction.  The  presumption  in 
the  case  is  not  one  of  law  for  the  court,  but  of  fact  for  the 
jury,  who  are  to  weigh  all  the  circumstances  attending  the 
possession.  The  possession  may  be  a  joint  possession  by  two 
or  more  persons,  but  it  is  necessary  that  it  be  an  actual  posses- 
sion on  the  part  of  the  person  charged  with  the  theft.* 

§  167.  Georgia. — Possession  of  stolen  goods,  shortly  after  a 
larceny,  if  unexplained  and  unaccounted  for,  will  furnish  a 
basis  for  a  verdict  of  guilty  against  one  so  found  in  possession. 

>  People  V.  Melvane,  89  Cal.  614. 

•  People  V.  Cleveland,  49  Cal.  577. 
» People  V.  Getty,  49  Cal.  681. 

^  People  V.  Rodundo,  44  Cal.  588. 

•  People  V.  Cunningham,  66  Cal.  668. 

•  State  V.  Raymond,  46  Conn.  845. 
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The  nearer  the  possession  to  the  time  of  the  larceny,  the 
stronger  will  be  the  inference  of  goilt ;  and  the  question  of 
the  result  of  the  lapse  of  time  is  for  the  jury.*  When  it  is 
established  that  a  larceny  has  been  committed,  the  fact  that 
the  stolen  goods  were  inmiediately  thereafter  found  in  the 
possession  of  the  defendant  is  presumptive  evidence  of  his 
guilt.*  Thus,  possession  a  day  and  a  half  after  the  theft,  with 
no  attempt  to  explain  the  possession  on  arrest,  and  no  proof 
of  good  character,  will  support  a  conviction. '  Yet  it  must  be 
shown  that  larceny  has  been  committed,  and  the  theft  of  a  lot 
of  canned  goods  from  a  wholesale  store  is  not  established  by 
finding  a  lot  of  such  goods  in  the  possession  of  accused,  when  it 
is  not  shown  that  the  goods  were  missed  from  the  stock,  nor 
that  the  stock  waj9  short,  as  it  will  be  presumed  that  the  goods  in 
question  were  sold  to  retail  dealers,  and  by  them  sold  to 
accused.*  And  a  charge  that  if  the  goods  were  found  in 
defendant's  possession,  and  such  possession  was  left  unexplained, 
^'the  law  raises  the  presumption  from  that  possession  that  he 
conmdtted  the  larceny, ' '  is  erroneous.  * 

§  168.  Illinois. — Possession  of  property  soon  after  it  is 
stolen  is  not  of  ii/o^pri/ma  facie  evidence  that  it  was  stolen 
by  the  defendant.  Everything  connected  with  the  possession 
must  be  considered,  such  as  its  proximity  to  the  larceny; 
whether  it  was  concealed;  whether  the  party  admitted  or 
denied  the  possession ;  whether  other  persons  had  access  to  the 
place  where  it  was  found;  the  demeanor  of  the  accused,  and 
his  good  character.*  But  if  the  possession  is  recent  after  the 
theft,  and  there  are  no  attendant  circumstances,  or  other  evi- 
dence to  rebut  the  presumption,  or  to  create  a  reasonable  doubt 
of  guilt,  the  mere  fact  of  such  possession  will  warrant  a  con- 

1  McAfee  v.  State,  68  Ga.  828. 

*  Tucker  v.  State,  67  Ga.  508. 

*  Brown  t.  State,  59  Ga.  456. 
«  Johnson  v.  State,  86  Ga.  90. 

»  Griffin  v.  State,  86  Ga.  257.  An  accompUce  testified  to  the  kiUing  of  the 
stolen  hog,  and  a  division  of  the  meat,  and  portions  of  the  meat  supposed  to 
be  of  the  stolen  hog,  were  found  at  the  house  of  each  of  the  defendants. 
Hdd,  sufficient  evidence  to  sustain  a  conviction. —Roberts  v.  State,  80  Ga.  772. 

*  Conkwxight  v.  People,  85  SL  204. 
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viction. '  And  it  devolves  on  the  accused  to  rebut  the  presump- 
tion of  guilt  thus  raised,  by  showing  his  possession  to  be  inno- 
cent and  rightful.' 

§  169.  Indiana. —  Evidence  that  stolen  property  wsus  found 
upon  defendant  is  always  admissible ;  but  the  strength  of  the 
presumption  which  it  raises  against  him  depends  upon  all  the 
circumstances  surrounding  the  transaction.*  If  the  jury  find, 
from  the  evidence,  that  the  property  described,  or  some  por- 
tion of  it,  was  stolen,  and  that  it  wsus  soon  thereafter  found  in 
the  possession  of  defendant,  who  failed  to  account  for  its  pos- 
session, or  who  gave  a  false  account  of  his  possession,  it  is 
their  duty  to  find  him  guilty,  unless  such  possession  is  explained 
by  the  attending  ciroomstances,  or  from  his  character  or  habits 
of  life  they  have  a  reasonable  doubt  of  his  guilt. ^  The  accused 
is  not  bound  to  satisfy  the  jury  that  he  came  honestly  by  the 
property,  but  only  to  raise  a  reasonable  doubt  whether  he  had 
not  so  come  by  it.  •  He  may  rebut  the  presumption  of  guilt 
without  explaining  how  he  came  by  the  goods.*  And  this 
may  be  done  by  slight  evidence.  To  charge  the  jury  that 
such  is  the  presumption  of  law  is  erroneous.*  Any  circum- 
stances which  may  have  a  legitimate  and  proper  bearing  in 
enabling  the  jury  to  determine  how  he  came  to  have  posses- 
sion should  be  received  when  offered  for  that  purpose.  *  But 
the  presumption  is  not  rebutted  by  evidence  of  previous  good 
chaiucter  only.* 

1  Comfort  T.  People,  54  HL  404;  Sahlinger  v.  People,  102  m.  241;  Smitih 
T.  People,  103  m.  82. 

•  Waters  v.  People,  104  m.  544. 

•  Engleman  v.  State,  2  Ind.  91;  52  Am.  Dec.  494. 

«  Smathers  v.  State,  46  Ind.  447.  See  Tuberville  ▼.  State,  42  Ind.  490;  Jones 
T.  State,  49  Ind.  549. 

•  HaU  V.  State,  8  Ind.  489. 

•  COackner  v.  State.  33  Ind.  412. 
f  Smith  Y.  State,  58  Ind.  340. 

»  W&j  V.  State,  35  Ind.  409. 

•  Wagner  v.  State,  107  Ind.  71 ;  57  Am.  Rep.  79.  Where  the  only 
evidence  connecting  the  defendant  with  the  larceny  was  the  finding  of 
part  of  the  recently  stolen  goods  in  a  room  jointly  occupied  by  him  and 
another  person,  and  more  particularly  under  the  control  of  the  latter,  who 
was  not  charged  with  the  larceny, —  held,  that  the  evidence  was  not  suffi- 
cient to  justify  a  conviction.— Turbeville  v.  State,  42  Ind.  490.    The  court 
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§170.  Iowa. — One  in  whose  possession  property  recently 
stolen  is  found,  is  presumed  in  law  to  have  stolen  it,  unless  he 
shows  that  he  came  honestly  into  possession  thereof.^  And  to 
connect  defendant  with  the  larceny  charged,  evidence  that 
stolen  property  other  than  that  charged  was  found  in  his  pos- 
session is  admissible.'  Thus,  on  trial  for  larceny  of  a  harness, 
it  may  be  shown  that  while  defendant's  premises  were 
being  searched  for  stolen  fence  wire,  the  harness  was  found.* 
Defendant's  possession  need  not  be  exclusive  in  order  to  be 
a  circumstance  tending  to  show  guilt.*  But  the  defend- 
ant can  only  be  required  to  adduce  evidence  which  creates  a 
reasonable  doubt  whether  he  honestly  came  into  possession. 
An  instruction  that  he  must  overcome  the  presumption 
arising  from  such  possession  by  a  preponderance  of  evi- 
dence is  erroneous.*  Thus,  one  charged  with  larceny  may 
explain  his  possession  by  showing  what  was  said  to  him 
at  the  time  he  acquired  possession.*  Where  bills  found  upon 
the  person  of  one  charged  with  stealing  them  have  no  particu- 
lar marks  of  identification,  but  their  general  appearance  is 
similar  to  those  stolen,  defendant  must  account  for  his  posses- 
sion of  those  found  upon  him.'    But  where  it  has  been  shown 

instructed  the  jury  that  the  recent  poaseesion  of  stolen  goods  should  he 
deemed  evidence  of  guUt.  Held^  that  the  failure  to  instruct  that  such  pos- 
session should  be  shown  to  have  been  exclusive  was  not  error,  where  the 
evidence  showed  that  a  portion  of  the  goods  were  concealed  about  the 
person  of  the  accused. — Galvin  v.  State,  93  Ind.  550. 

^  State  V.  Hessians,  50  Iowa  135;  State  v.  Gk)lden,  49  Iowa  48;  State  v. 
Hallett,  63  Iowa  259;  Johnson  v.  MiUer,  63  Iowa  530;  State  t.  Jordan,  6^ 
Iowa  506. 

«  State  V.  Ditton,  48  Iowa,  677. 

»  State  V.  Schaflfer,  70  Iowa,  371. 

*  State  V.  Pennyman,  68  Iowa  216,  On  indictment  for  the  larceny  of 
cattle,  where  the  evidence  shows  that  defendant,  when  not  working  else- 
where, worked  and  lived  at  his  fa  therms  house,  which  he  caUed  **home/' 
and  does  not  show  that  he  had  any  other  home,  evidence  that  the  cattle 
were  found  there  is  competent  as  tending  to  show  that  they  were  in  defend- 
ant's possession,  and  to  show  that  they  had  not  strayed. — State  v.  Van 
Winkle,  80  Iowa  15. 

'  State  V.  Richart,  57  Iowa  245;  State  v.  Emerson,  48  Iowa  172;  State  v. 
Hopkins,  65  Iowa,  240;  State  v.  Peterson,  67  Iowa,  564;  State  v.  Manley,  74 
Iowa  561. 

*  State  V.  Jordan,  69  Iowa  506. 

'  State  V.  Buckley,  60  Iowa  47L 
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that  a  number  of  bank  notes  of  the  same  denomination  as 
those  stolen  were  found  in  defendant's  possession,  evidence 
that  two  or  three  months  before  he  had  bank  notes  of  this 
denomination  is  incompetent,  unless  it  is  shown  that  the  notes 
found  are  the  same  notes/ 

§  171.  Kansas. —  On  a  trial  for  larceny  of  a  horse,  resting 
largely  upon  circumstantial  evidence,  testimony  of  witnesses 
that  they  saw  defendant,  recently  after  the  larceny,  in  th,e 
possession  of  a  horsjs,  is  admissible,  without  fully  identifying 
it  as  the  horse  that  was  stolen.  The  weight  of  such  testimony 
is  for  the  jury.'  Where  the  larceny  is  clearly  shown,  a  recent 
possession  by  defendant  is  proved  by  the  State,  and  a  very 
recent  possession  is  admitted  by  him,  coupled  with  an  explana- 
tion by  him  of  the  manner  of  acquiring  that  possession,  the 
jury  may  be  warranted  in  acting  upon  that  admission  of  pos- 
session, while,  at  the  same  time,  from  his  subsequent  statement 
and  conduct,  and  all  the  circumstances  of  the  case,  giving  no 
credence  to  his  explanation  of  acquiring  possession." 

§  172.  Kentucky. —  Unexplained  possession  soon  after  the 
theft  is  sufficient  evidence  to  support  a  conviction ;  and  when 
there  is  evidence  of  such  possession  the  verdict  must  stand,, 
though  there  is  some  conflict  as  to  the  identity  of  the  prop- 
erty.* A  conviction  for  the  larceny  of  a  watch  found  in 
defendant's  possession  will  not  be  disturbed,  where  the  evi- 
dence shows  that  he  denied  having  any  watch,  although 
evidence  offered  by  him  tends  to  show  that  he  obtained  it  in 
pledge  for  money  loaned,  and  that  he  used  it  openly.'  On  the 
separate  trial  of  one  jointly  indicted  with  two  others,  it  having 
been  shown  that  part  of  the  stolen  property  .was  found  in 
defendant's  possession,  it  was  proper  to  show  that  part  of  it 
was  also  found  in  the  possession  of  each  of  his  co-defendants,, 
when  from  the  testimony  of  all  the  defendants  it  appeared 

1  State  V.  Graham,  65  Iowa  617. 

*  State  T.  Ingram,  16  Kan.  14. 

*  State  ▼.  Stewart,  24  Kan.  250. 

*  Branson  t.  Commonwealth,  17  S.  W.  Rep.  1019. 

*  Crosby  ▼.  Commonwealth,  16  S.  W.  Rep.  S8. 
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they  were  together  during  the  night  on  which  the  theft  was 
perpetrated.* 

§  173.  Louisiana. — ^In  the  absence  of  direct  evidence  of  the 
taking,  proof  that  the  property  was  shortly  afterwards  foand 
in  the  accused's  possession  established  a  presumption  that  he 
stole  it,  which  the  bnrden  is  on  him  to  rebut.*  And  his 
account  is  not  to  be  taken  as  true  simply  because  the  prose- 
oution  does  not  rebut  it.* 

§  174.  Maine. — ^Evidence  having  been  introduced  tending 
to  show  that  the  trunk  in  which  the  stolen  goods  were  found 
belonged  to  the  defendant,  envelopes  directed  to  him  and  a 
pardon  found  in  the  trunk  are  admissible  as  tending  to  prove 
his  connection  with  the  goods.* 

§  175.  Massachusetts. — ^Becent  unexplained  possession  of 
stolen  property  may  justify  a  conviction.*  And  defendant's 
possession  some  time  after  the  theft  is  competent  evidence,  in 
connection  with  other  sufficient  evidence,  of  his  guilt,  but  is  of 
far  less  weight  than  possession  recently  after  the  larceny.*  It 
may  be  proved  that  goods  not  described  in  the  indictment 
were  taken  at  the  same  time  and  found  in  the  defendant's 
possession ;  and  the  jury  may  take  to  their  room,  with  the 
goods  alleged  to  have  been  stolen,  the  goods  that  were  taken 
at  the  same  time.^ 

§  176.  Michigan. — ^Possession  immediately  after  the  theft 
may  sometimes  be  almost  conclusive  of  guilt,  but  the  pre- 
sumption weakens  as  the  period  of  time  between  the  theft  and 
the  possession  increases,  and  may  scarcely  arise  at  all  if  others 
besides  the  accused  have  had  equal  access  with  himself  to  the 

>  Branson  ▼.  Commonwealth,  17  S.  W.  Rep.  1019« 
»  State  V.  Daly,  37  La.  An.  576. 

*  State  Y.  Kimble,  34  La.  An.  392. 

*  State  V.  LuU,  87  Me.  246. 

*  Com.  v.  Deegan,  188  Mass.  182. 

*  Com.  V.  Montgomery,  11  Met.  584 ;  45  Am.  Dec.  237.    S.  P.,  in  North 
Carolina,  State  v.  Johnson,  1  Winst.  238;  86  Am.  Dec.  484. 

'  Com.  V.  Riggs,  14  Gray  376. 
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place  where  the  goods  were  found.*  The  jury  may  be  charged 
that  they  may  consider  as  evidence  of  guilt  the  recent  posses- 
sion of  the  stolen  property  by  the  defendant,  coupled  with  the 
&ct  that  he  was  in  a  situation  to  steal  it ;  that  the  circum- 
stances did  not  explain  how  he  came  in  possession  by  any 
honest  course,  and  that  he  was  in  a  position  to  account  for  his 
possession,  if  it  was  an  honest  one.*  On  trial  for  larceny  of  a 
yoke  of  oxen,  testimony  tending  to  show  that  the  oxen  had 
been  seen  in  defendant's  possession  shortly  after  their  dis- 
appearance is  competent,  although,  when  offered,  a  case  of 
larceny  had  not  been  made  out,  as  the  State  had  not  closed  its 
testimony.* 

§  177.  Hlnnesota. — ^The  recent  possession  of  stolen  property 
is  a  circumstance  to  be  submitted  to  the  jury,  in  connection 
with  other  evidence  of  guilt ;  and  the  court  cannot  properly 
say,  in  any  case,  that  evidence  of  good  character,  or  the  fact 
that  the  possession  was  undisguised  and  open,  is  a  satisfactory 

>  Gablick  t.  People,  40  Mich.  292. 

•  People  V.  Wilson,  80  Mich.  486. 

*  People  v.  La  Munion,  64  Mich.  700.  About  three  days  after  the  larceny 
of  goods  they  were  found  in  defendants  possession  and  that  of  another  person 
who  were  trying  to  sell  them  to  a  second-hand  dealer.  They  had  the  goods  in 
defendant's  satchel,  though  he  denied  having  anything  to  do  with  them, 
saying  that  he  went  with  the  other  man,  who  claimed  the  goods  as  his  own, 
and  to  whom  he  loaned  the  satchel  to  assist  him  in  selling  them.  He 
alleged  that  he  only  carried  the  goods  at  the  other  person's  request. 
Defendant  claimed  to  have  known  the  other  man  for  four  years,  but  did 
not  give  his  name.  The  alleged  owner  of  the  goods  identified  them,  and 
his  evidence  was  uncontradicted.  Heldf  that  it  was  not  error  to  charge 
that  defendant  virtuaUy  admitted  that  the  goods  were  stolen,  and  that  he 
and  another  man  had  them  in  their  possession,  but  undertook  to  explain 
the  nature  of  his  possession,  and  that  it  was  for  the  jury  to  say  whether 
tiiey  believed  the  explanation.— People  v.  Walters,  76  Mich.  195.  On  trial 
for  larceny  of  a  watch,  it  was  shown  that  the  owner  was  found  dead  in  a 
house  of  prostitution,  and  that  defendant,  the  bar-tender  in  the  place, 
denied  aU  knowledge  of  the  watch  which  was  missing;  but,  when  arrested, 
it  was  found  on  his  person.  He  then  explained,  and  afterwards  testified, 
that  deceased  had  pledged  it  to  him  for  a  loan.  Several  inmates  of  the 
bouse  gave  evidence  tending  to  corroborate  this  story,  of  whom  one  was  an 
employe, — a  bad  character  and  ex-convict, — with  whom  defendant  was 
heard  concocting  this  defense.  Heldt  that  the  evidence  was  sufiicient  to 
sustain  a  verdict  of  guilty.— People  v.  Hawksley,  82  Mich.  71. 
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explanation/  Possession  eleven  months  after  the  larceny  may 
be  considered  in  connection  with  other  facts  tending  to  criminate 
the  accused,  and  it  would  be  misleading  to  charge  that  the 
possession  ''is  not  sufficiently  recent  to  warrant  a  verdict  of 
guilty."' 

§  178.  Mississippi. — A  charge  that  recent  possession  aflforda 
only  slight  evidence  of  guilt,  though  correct  in  principle,  may 
be  refused,  where  there  is  much  other  evidence  of  guilt, 
because  it  should  state  that,  of  itself  and  by  itself,  it  is  only 
slight  evidence.'  Mere  possession  is  not  sufficient  to  justify 
conviction  when  it  is  shown  that  the  defendant  did  not  make 
any  attempt  at  concealment,  but  openly  exposed  the  goods 
under  circumstances  which  might  lead  to  their  discovery  by 
the  owner.*  What  will  be  sufficient  to  account  for  possession^ 
or  to  remove  the  presumption  of  guilt  arising  therefrom,  will 
depend  much  upon  the  length  of  time  which  intervened 
between  the  loss  by  the  owner  and  the  discovery  of  possession 
in  the '  party  charged,  the  nature  and  character  of  the  goods, 
and  all  the  circumstances  of  the  case.*  The  explanations  made 
by  a  person  contemporaneously  with,  or  when  first  required  to 
account  for,  his  possession,  are  admissible  to  rebut  the  pre- 
sumption.' If  the  defendant  give  a  reasonable  account  of  how 
he  came  by  the  goods,  it  is  incumbent  on  the  prosecution  to 
show  that  the  account  is  false.  ^ 

1  State  ▼.  Hogard,  12  Minn.  298.  S.  P.,  elsewhere,  Yates  t.  State,  37  Tex. 
202;  State  v.  Wmiams,  2  Jones  194;  State  t.  Shaw,  4  Id.  440. 

'  State  T.  Miller,  45  Minn.  521.  In  the  case  last  cited  the  defend- 
ant had  made  changes  in  the  stolen  property,  rendering  its  identification 
more  difficult,  and  had  made  false  and  contradictory  statements  as  to  how- 
he  acquired  it.  Held,  that  the  evidence  was  sufficient  to  sustain  a  con- 
viction for  larceny. 

s  Littlejohn  v.  State,  59  Miss.  273. 

«  Jones  V.  State,  80  Miss.  653;  64  Am.  Dec.  175. 

»  Belote  V.  State,  36  Miss.  96;  72  Am.  Dec.  168. 

*  Payne  v.  State,  57  Miss.  348. 

^  Jones  V.  State,  30  Miss.  653;  Belote  v.  State,  86  Id.  96.  On  trial  for  lar- 
ceny of  a  cow,  instructions  that  defendant  was  guilty  if  any  part  of  the 
beef  was  found  in  his  possession,  or  if  his  wagon  was  used  with  his  knowl- 
edge in  hauling  the  beef  in  his  smoke-house,  and  these  circumstancee  were 
not  explained,  held,  erroneous,  as  at  the  most,  the  circumstances  would 
show  only  the  receiving  of  stolen  goods. — ^Alexander  v.  State,  60  Mias.  953* 
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§  179.  Missouri. —  The  recent  possession  of  stolen  property 
is  presumptive  evidence  of  guilt.  *  And  this  presumption  is  a 
presumption  of  law,  and,  in  the  absence  of  other  rebutting 
evidence,  must  be  met  by  proof  on  the  part  of  the  accused 
accounting  for  his  possession  in  a  manner  consistent  with  his 
innocence,  or  it  will  become  conclusive  against  him.  It  is  not 
a  mere  presumption  of  fact  to  be  weighed  with  other  evidence 
in  the  case.*  The  intermediate  court,  however,  holds  that 
unexplained  possession  raises  a  presumption  of  fact  that  the 
possessor  is  the  thief,  which  presumption  is  not  conclusive, 
because  of  a  failure  to  reconcile  the  possession  with  innocence.* 
The  presumption  is  not  confined  to  cases  of  theft,  nor  to  any 
class  or  species  of  felony,  but  is  applied  even  in  cases  where 
the  highest  penalties  are  inflicted.*  But  the  mere  fact  of 
recent  possession  of  stolen  property,  by  a  person  who  is 
charged  with  receiving  stolen  property  knowing  it  to  be  stolen, 
does  not  raise  a  presumption  that  he  had  knowledge  that  it 
was  stolen.*  Possession  of  a  part  of  property  which  has  been 
recently  stolen,  together  with  other  circumstances,  wiU  justify  a 
finding  that  the  possessor  stole  the  whole.*  Evidence  that 
other  stolen  property  besides  that  described  in  the  indictment 
was  found  in  the  defendant's  possession,  is  admissible  to  show 
guilty  knowledge;  but  not  that  other  stolen  property  was 
found  in  the  possession  of  a  person  with  whom  the  defendant 
lived  as  a  hired  man.  ^  Evidence  of  good  character  is  admis- 
sible to  rebut  the  presumption .  *  But  unless  defendant  offers  such 
evidence,  an  instruction  to  convict,  unless  his  recent  possession  of 

Where  four  pieces  of  bacon  and  a  shot-gun  were  stolen,  and  six  weeks 
thereafter  two  whole  pieces  and  a  half,  which  the  owner  identified,  were 
found  at  the  residence  of  A  ,  who  bought  them  from  defendant,  held,  that 
A  verdict  of  guilty  would  not  be  disturbed.— Snowden  ▼.  State,  62  Miss.  100. 
1  State  T.  Brown,  75  Mo.  817;  State  t.  Butterfield,  Id.  d97. 

*  State  V.  KeUy,  78  Mo.  608;  State  t.  Jennings,  81  Mo.  186;  State  v.  Moore, 
101  Mo.  816;  State  v.  Lange,  59  Mo.  418. 

»  State  V.  KeUy,  9  Mo.  App.  613. 

*  State  ▼.  Babb,  76  Mo.  501. 

*  State  ▼.  Buella,  89  Mo.  595. 

*  State  ▼.  Beatty,  9  Mo.  148;  State  ▼.  Phelps,  91  Mo.  478;  State  v.  Wohl- 
man,  84  Mo  482;  86  Am.  Dec.  117. 

^  State  ▼.  Wolff,  15  Mo.  168. 

*  State  ▼.  Crank,  75  Mo.  406. 
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the  stolen  property  was  explamed  by  the  evidence,  is  correct.  * 
Defendant's  explanation  of  his  possession  does  not  entitle  him 
to  acquittal  because  it  fairly  accounts  for  that  fact.*  Proof 
that  the  stolen  goods  were  found  concealed  beneath  clothing, 
in  the  false  bottom  of  a  bureau-drawer  which  defendant 
acknowledged  to  be  his,  and  of  which  he  kept  the  key,  if 
unexplained,  is  sufficient  proof  that  the  goods  were  found  in 
defendant's  possession  to  support  a  conviction  on  that  point.* 

§  180.  Nebraska. — Where  there  is  testimony  tending  to 
show  that  the  accused  came  honestly  by  stolen  property  found 
in  his  possession,  and  such  testimony  creates  a  reasonable 
doubt  in  the  minds  of  the  jury  that  he  stole  the  property,  he 
will  be  entitled  to  an  acquittal.* 

§  181.  Nevada. — ^When  property  recently  stolen  is  found  in 
his  possession,  the  accused  is  bound  to  explain  the  possession 
in  order  to  remove  its  effect  as  a  circumstance  indicative  of 
guilt.  In  such  case,  the  prosecution  may  show  that  the 
accused  has  made  different  statements  concerning  the  manner 
in  which  the  possession  was  acquired.  *  If  there  is  no  other 
incriminating  evidence,  and  the  jury  believe  that  the  defend- 
ant gave  a  reasonable  account  of  such  possession,  it  would  be 
their  duty  to  acquit.'  But  where  there  is  direct  evidence  of 
the  defendant's  possession  of  the  stolen  horse  in  an  adjoining 
county,  and  circumstantial  evidence  of  his  taking  the  same  in 
the  county  of  the  trial,  a  verdict  of  guilty  is  warranted.* 

§  182.  New  Hampshire. — There  is  no  legal  presumption  of 
guilt  from  the  exclusive  possession  of  property  recently  stolen. 

>  State  T.  Brown,  75  Mo.  817;  State  v.  Kennedy,  88  Mo.  841. 

*  State  V.  Moore,  101  Mo.  816. 

>  State  V.  Krieger,  4  Mo.  App.  684.  Defendant  pastured  catde  for  T. 
The  cattle  escaped,  and  returned  to  T.,  together  with  two  others  which 
defendant  sold  as  his  own  to  T.  Held,  that  these  facts  tended  to  show  pos- 
session on  defendant's  part  of  the  two  catde  thus  sold  by  >»<tn, — State  v. 
Jackson,  86  Mo.  18. 

*  Thompson  v.  People,  4  Neb.  529,  530;  Grentringer  v.  State,  48  N.  W. 
Bep.  148. 

•  State  ▼.  L  En,  10  Not.  277;  State  v.  Espinozei,  20  Nev.  209. 

•  State  V.  Cliflford.  14  Nev.  72. 

1  State  v.  Espinozei,  20  Nev.  209. 
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So  held  where  a  watoh  and  chain  were  stolen  from  a  house  one 
night,  and  found  next  morning  in  a  neighboring  house  in  a 
baok  chamber  accessible  only  through  the  sleeping  room  of  the 
accused/ 

§  1 83.  New  Jersey. — ^Possession  of  goods  in  this  State  which 
were  stolen  in  another  State  is  not  lajrceny  in  this  State.' 

§  184r.  New  York. — The  exclusive  possession  of  the  whole, 
or  of  some  part  of  the  stolen  property  by  the  prisoner,  recently 
after  the  theft,  is  sufficient,  when  standing  alone,  to  cast  upon 
him  the  burden  of  explaining  how  he  came  by  it,  or  of  giving 
some  explanation,  and,  if  he  fail  to  do  so,  to  warrant  the  jury 
in  convicting  him  of  the  larceny ;  or  of  burglary,  where  that 
is  the  o£Fense  proved. '  When  he  gives  a  reasonable  account 
of  how  he  came  by  it,  the  prosecutor  is  not  required  to  show 
the  account  to  be  false  unless  such  account  is  given  to  those 
finding  him  in  possession.^  The  unexplained  possession  by 
defendant  of  the  box  and  wrapper  in  which  stolen  goods  had 
been  packed  is  evidence  connecting  him  with  the  larceny,  equal 
in  probative  force  to  possession  of  the  stolen  goods.*  An: 
instruction  to  the  jury  that  from  proof  that  property  had  been, 
gtolen,  and  recently  thereafter  found  in  the  possession  of  the 
accused,  which  possession  was  unexplained  by  him,  it  was  a 
presumption  of  law  that  such  property  had  been  feloniously 
stolen  by  him,  is  erroneous.  But  where  the  jury  were  after- 
ward directed  to  consider  the  question  as  one  of  fact,  not  only 
upon  this  but  other  proof  in  the  case,  it  was  held  that  the 
error  was  obviated.* 

§  185.  North  Carolina. — When  the  defendant  is  appre- 
hended irmnediately  after  the  larceny,  with  the  stolen  goods 
in  his  possession,  it  is  a  violent  presumption  of  his  having 
stolen  them,  and  the  court  should  instruct  the  jury  that,  in 

>  State  V.  Hodge,  50  N.  H.  510. 

*  State  ▼.  LeBlanch,  2  Vr.  82. 

»  Knickerbocker  v.  People,  43  N.  Y.  177. 

*  DiUon  ▼.  People,  4  Thomp  &  C.  205;  1  Hun  670, 

•  People  T.  Block,  15  N  Y.  Supp.  229.  • 

•  Stover  ▼.  People,  56  N.  Y.  815. 
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law,  he  is  guilty.  Where  he  is  found  in  possession  some  time 
after  the  larceny,  and  refuses  to  account  therefor,  it  is  ^prob- 
able  presumption,  and  a  question  of  fact  for  the  jury.  But 
where  he  is  not  found  in  possession  recently  after  the  loss 
(here  eighteen  months),  it  is  a  ligM  or  Toah  presumption,  and 
not  sufficient  to  warrant  conviction,  unless  the  attending  cir- 
cumstances tend  to  implicate  him  in  the  larceny,  as  where  he 
makes  false  statements  in  respect  to  his  possession. '  The  pre- 
sumption that  one  found  in  possession  so  soon  after  the  theft 
that  he  could  not  have  reasonably  got  the  possession  unless  he 
had  stolen  the  goods  himself,  is  guilty  of  the  larceny,  does  not 
apply  where  other  evidence  must  be  resorted  to  to  support  the 
conclusion.*  The  presumption  only  applies  when  the  evidence 
tends  to  show  that  the  property  came  into  the  possession  of 
the  accused  by  his  own  act  or  concurrence.  Where,  therefore, 
the  defendant  and  his  two  sons  were  indicted  for  stealing 
tobacco  in  the  night,  and  it  was  proved  that  the  stolen  tobacco 
was  found  the  next  day  in  the  defendant's  outhouse,  which 
was  occupied  by  one  of  his  negroes,  and  in  which  the  defend- 
ant kept  his  own  tobacco,  and  that  he  claimed  to  own  the 
tobacco  so  found,  though  proved  to  be  the  stolen  tobacco,  it 
was  held  erroneous  for  the  court  to  instruct  the  jury  that  "the 
possession  of  the  stolen  tobacco  raised  a  strong  presumption  of 
the  defendant's  guilt."'  But  evidence  that  stolen  property 
^as  found  in  the  possession  and  house  of  the  accused,  where 
jhe  and  his  wife  alone  resided,  is  competent  as  tending  to 
•establish  his  guilt.  * 

§  186.  Ohio. — Unexplained  possession  of  recently  stolen 
;goods  will  not  warrant  conviction,  until  the  fact  of  larceny 
by  some  one  is  clearly  proved.*  The  facts  that  a  burglary 
'was  committed,  goods  stolen  and  found  in  possession  of  one  of 
defendants  soon  thereafter,  may  go  to  the  jury,  and  with 
other  circumstances  indicative  of  guilt,  such  as  a  false  account 

"1  State  T.  Jennett,  88  N.  C.  655;  State  ▼.  Rights,  82  N.  C.  675. 

•  State  ▼.  Graves,  72  N.  C.  482. 

»  State  v.  Smith,  2  Ired.  402. 

«  State  V.  JohDBon,  1  Winst.  288;  86  Am.  Dec.  484. 

-*  McGuire  v.  State,  8  Ohio  C.  C.  551. 
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of,  or  a  refusal  to  account  for  such  possession,  may  afford  a 
strong  presumption  of  defendant's  guilt  of  both  burglary  and 
larceny.  But  the  facts  of  burglary,  larceny,  and  possession 
soon  after  by  accused,  do  not  alone  raise  a  presumption  of  law 
that  he  is  guilty  of  both  burglary  and  larceny.  * 

§  187.  Pennsylyania. —  Possession  soon  after  the  theft 
raises  a  reasonable  presumption  of  fact  that  the  possessor  is 
the  thief.* 

§  188.  South  Carolina. —  The  presumption  of  guilt  from 
possession  is  not  rebutted  by  the  lapse  of  two  months  between 
the  theft  and  the  finding. ' 

§  189.  Tennessee. — ^Mere  possession  of  stolen  property, 
although  evidence  for  the  jury,  does  not  raise  a  conclusive  pre- 
sumption of  guilt.  Nor  is  the  prisoner  bound  to  produce 
explanatory  evidence  of  such  possession.  The  jury  must  look 
to  all  the  proof  in  the  case,  to  determine  whether  any  infer- 
ence of  guilt  arising  from  the  possession  is  counterbalanced.* 
Where  the  thief  is  found  in  possession  of  goods  in  a  certain 
State,  the  presumption  is  that  the  larceny  was  committed  in 
that  State.*  An  instruction  that  recent  possession  of  property 
proved  to  have  been  stolen,  unexplained,  and  in  the  absence 
of  previous  good  character,  is  plenary  proof  of  guilt,  is  erro- 
neous.* But  it  is  not  reversible  error  to  instruct  the  jury  that 
the  unexplained  possession  of  recently  stolen  property  is  evi- 
dence of  guilt.  ^  And  where  defendant  is  indicted  in  one 
count  for  stealing,  and  in  another  count  for  receiving  the  same 
property,  evidence  of  recent  possession  may  go  to  the  jury  as 
applicable  to  both  counts.* 

I  Methard  t.  State.  19  Ohio  St.  868. 

*  PeDD^lyania  t.  Myers,  Add.  820. 

I  State  ▼.  Bennett,  8  Brev.  514;  2  Const.  Bep.  602. 

^  GurtiB  T.  State,  6  Ck>ldw.  9.    Compare  State  y.  Brady,  27  Iowa,  126; 
Billatd  y.  State,  80  Tex.  867.    But  see  Hughes  y.  State,  8  Humph.  76. 

*  Simpson  y.  State,  4  Humph.  466» 

*  WUoox  y.  State,  8  Heisk.  110. 
^  Cook  y.  State,  16  Lea  461. 

^  Cook  y.  State,  aupra. 
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§  190.  Texas. — ^Possession  of  recently  stolen  property  is 
not  of  itself  sufficient  to  sustain  a  conviction  for  theft.  The 
rule  is  otherwise,  however,  when  the  recent  possession  of  such 
property  is  unexplained,  and  the  circumstances  surrounding  it 
are  such  as  to  demand  explanation.^  The  possession,  to  con- 
stitute evidence  of  theft,  must  be  personal,  recent,  unexplained, 
and  involve  a  distinct  and  conscious  assertion  of  claim  by  the 
possessor.*  Thus  the  fact  that  two  assumed  cattle  buyers  were 
found  in  possession  of  four  cattle,  as  to  the  ownership  whereof 
they  had  a  day  or  two  before  made  inquiry,  and  been  informed 
that  the  cattle  were  estrays,  raises  a  strong  presumption  of 
theft.'  A  charge  which,  in  effect,  authorizes  an  inference  of 
guilt  from  defendant's  unexplained  possession  of  one  of  many 
articles  stolen  at  the  same  time  and  place,  is  erroneous.^  Not, 
however,  where  the  evidence  is  both  direct  and  circumstantial.* 
Where  the  State  relies  solely  on  recent  unexplained  possession, 
defendant  is  entitled  to  a  charge  on  the  law  of  circumstantial 
evidence.'  Any  explanation  which  the  party  in  possession 
may  give  at  the  time  as  to  the  nature  and  extent  of  his  pos- 
session, and  how  he  came  by  it,  is  admissible  in  evidence  either 
for  or  against  him.  *  Thus  one  found  in  possession  of  cattle, 
and  accused  of  removing  them  from  their  accustomed  range, 
may  prove  that  he  bought  them  of  one  who  represented  that 
he  was  the  agent  of  the  owner  of  cattle  of  the  same  road 
brand  which  had  strayed  from  the  herd  while  passing  through 
the  county.*  The  possession  may  be  accounted  for  by  pur- 
chase, whether  in  good  or  bad  faith ;  and  a  purchase  in  bad 

1  McNair  v.  State»  14  Tex.  App.  78;  Casaa  ▼.  State,  12  Tex.  App  59;  Pet- 
tigrew  y.  State,  12  Tex.  App.  225;  Harris  v.  State,  18  Tex.  App.  809;  Bryant 
▼.  State,  16  Tex.  App  144;  Tucker  v.  State,  16  Tex.  App.  471. 

>  Lehman  v.  State,  18  Tex.  App.  174;  51  Am.  Bep.  296;  Robinson  y.  State, 
22  Tex.  App.  690. 

»  Lowe  y.  State,  11  Tex.  App.  258. 

«  Gk>nzale8  y.  State,  18  Tex.  App.  449. 

•  Makinson  y.  State,  16  Tex.  App.  188. 

•  Sulliyan  y.  State,  18  Tex.  App.  628.  That  a  conyiction  of  theft  may  be 
based  on  the  presumption  arising  from  an  unexplained  xKMsession  of  the 
goods  soon  after  the  theft  see  (oyerruling  Hannah  y.  State,  1  Tex.  App.  582; 
Truax  y.  State,  12  Tex.  App.  280);  Roberts  y.  State,  17  Tex.  App.  82. 

'  Perry  y.  State,  41  Tex.  486;  Ward  y.  State,  Id.  611. 

•  Smith  y.  State,  41,  Tex.  168. 
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faith,  though  it  would  subject  the  accused  to  prosecution  for 
knowmgly  receiving  stolen  property,  is  matter  defensive  to  a 
prosecution  for  theft  of  the  property  thus  purchased  with 
knowledge  that  the  seller  had  stolen  it. '  The  prosecution 
must  identify  stolen  property  found  in  the  possession  of  the 
accused,  with  that  for  the  theft  of  which  he  is  indicted,  and 
this  must  be  done  by  the  most  direct  and  positive  testimony  of 
which  the  case  is  susceptible.*  Defendant's  contemporaneous 
possession  of  other  stolen  property  besides  that  described  in 
the  indictment,  is  a  circumstance  provable  by  the  prosecution 
for  the  purpose  of  strengthening  the  inculpatory  inference 
invoked  from  his  possession  of  the  latter ;  but  proof  that  he 
had,  at  a  different  time,  possession  of  other  stolen  property  is 
not  competent  for  this  purpose.'  Although  the  statute  pro- 
vides that  possession  of  an  animal  recently  stolen,  in  the 
absence  of  a  bill  of  sale  specifically  describing  it,  shall  be 
deeimei  jnnmafa(ne  BYidence  of  iRegeA  possession,  it  is  error 
80  to  charge  abstractly.  The  jury  should  be  told  that  such 
evidence  is  not  conclusive,  and  may  be  rebutted.^ 

§  191.  Utah. — ^Possession  of  personal  property  recently 
stolen,  not  explained,  is  a  circumstance  which  the  jury  can 
consider  in  connection  with  other  circumstances  indicative  of 
guilt.*  Thus,  the  mere  fact  that  the  hide  of  a  stolen  cow  is 
found  in  defendant's  possession  is  not  sufficient  to  warrant  a 
conviction;  but  when  it  is  connected  with  the  fact  that 
defendant  attempts  to  conceal  it,  or  to  put  off  a  person  look- 

I  McAfee  t.  State,  14  Tex.  App.  668.  That  defendant  had  fresh  veal  in 
hiB  poesession,  that  a  calf  belonging  to  a  neighbor  had  disappeared,  and 
tliat  the  calTs  mother  was  seen  near  defendant's  house  lowing  over  a  spot 
where  an  animal  had  been  recently  butchered,  is  not  sufficient  to  sustain  a 
oonviction  of  theft  where  defendant  and  his  wife  both  testify  that  a  party 
of  hunters  who  camped  near  their  house  kiUed  a  calf  which  they  had  witii 
them  and  gave  defendant  part  of  the  meat.— Adams  v.  State,  18  S.  W* 
Bep.  1009. 

•  Garcia  v.  State,  26  Tex.  200;  S2  Am.  Dec.  605;  Does  v.  State,  28  Tex. 
App.  606. 

»  Webb  V.  State,  8  Tex.  App.  115;  Tyler  v.  State,  18  Tex.  App.  205. 
4  Gk>mez  v.  State,  15  Tex.  App.  64;  Sohindler  v.  State,  15  Tex.  App.  894; 
White  V.  State,  21  Tex.  App.  880. 

*  People  V.  Gams,  2  Utah  T.  260. 
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ing  for  it,  or  makes  a  false  pretense  in  reference  to  it,  the 
question  of  guilt  is  for  the  jury.* 

§  192.  Yermont. — ^Where  nothing  more  is  proved  than  that 
the  goods  were  stolen,  and  were  shortly  thereafter  found  in 
the  possession  of  the  defendant,  the  burden  of  proof  is  cast 
upon  him,  and,  if  unexplained  by  positive  evidence,  by  the 
circumstances,  or  by  the  character  and  habits  of  life  of  the 
defendant,  the  presumption  of  his  guilt  becomes  conclusive.* 
On  trial  for  larceny  of  a  blanket,  which  had  been  left  at  a 
certain  place  by  defendant  in  company  with  a  third  person, 
where  defendant  claims  that  he  had  taken  a  journey  with  the 
third  person  the  night  before,  and  then  first  saw  the  blanket 
in  the  latter' s  possession,  evidence  that  defendant  and  the 
third  person  quarreled  on  the  trip  is  immaterial,  and  does  not 
tend  to  explain  the  character  of  the  possession  of  the  blanket. " 

§  193.  Virginia. — Mere  possession  of  goods  which  have 
been  lost  is  not  prima  facie  evidence  of  guilt,  nor  does  it,  of 
itself,  raise  the  suspicion  of  guilt.*  What  is  such  a  recent 
possession  as  to  raise  a  presumption  of  fact  that  the  person 
stole  it,  is  a  question  for  the  jury,  and  depends  upon  the 
nature  of  the  property  and  the  circumstances  of  the  particular 
case.^ 

§  194r.  West  Yirginia. — The  presumption  arising  from  the 
possession  of  stolen  goods  is  one  of  fact,  not  of  law.*  Of 
itself,  the  possession  is  not  prima  faoie  evidence  that  -  the 
person  in  possession  stole  them.  It  may  be  considered,  how- 
ever, in  connection  with  the  other  evidence.' 

§  196.  Wisconsin. — ^Mere  possession  of  stolen  goods  shortly 
after  the  larceny,  does  not  raise  any  legal  presumption  of 
guilt,  but  is  merely  a  circumstance  to  be  considered  by  the 

>  People  y.  Chadwick,  25  Pac.  Rep.  787. 

>  State  V.  Brewster,  7  Vt.  118.    S.  P.,  in  Gonneotiout,  State  y.  Weston,  9 
Conn.  627. 

»  State  y.  Broderick,  61  Vt.  421. 

*  Hunt  V.  Com.  18  Gratt.  757;  70  Am.  Dec.  448. 
» Price  y.  State,  21  Gratt.  846. 

•  State  y.  Heaton,  28  W.  Va.  778. 
'  State  V.  Reece,  27  W.  Va.  875. 
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jury  in  connection  with  the  other  facts  in  the  case.'  And  a 
charge  that  such  possession,  if  proven,  wonldmake  a  ^^  strong 
presumption"  against  the  accused,  is  erroneous,  as  it  is  for 
the  jury  to  determine  the  strength  of  the  presumption  so 
raised.*  But  a  charge  that  if  within  a  short  time  after  the 
theft  the  stolen  property  was  found  in  the  possession  of  the 
prisoner,  the  burden  was  on  him  to  show  how  he  came  by  it, 
otherwise,  he  might  be  presumed  to  have  obtained  it  feloni- 
ously ;  that  such  presumption  might  be  rebutted  by  the  cir- 
cumstances proved ;  that  it  was  a  presumption  of  fact,  and  if 
the  evidence  led  to  a  reasonable  doubt  whether  it  was  well 
founded,  that  doubt  would  avail  in  favor  of  the  accused,  is 
correct. '  Possession  of  stolen  goods,  which  had  its  inception 
by  a  delivery  of  them  to  the  defendant  by  a  carrier,  who  had 
transported  them  some  distance,  is  not  such  a  possession  as 
'  ^  creates  a  strong  presumption ' '  that  the  defendant  committed 
the  larceny,  although  it  might,  in  connection  with  other  evi- 
dence, tend  to  show  his  complicity  in  the  crime.  ^ 


CHAPTEE  XXIV. 

OTHER  FACTS  INDICATIVE  OF  GUILT. 

§  190.  Bad  character  of  accused. 

107.  His  financial  condition  before  and  after  the  oocurrenoe. 

108.  FUght 

§  196.  Bad  character  of  accnsed. — The  presumption  of  a 
character  of  ordinary  fairness,  with  which  the  law,  for  the 
purposes  of  trial,  clothes  a  person  accused  of  crime,  is  one  to 
which  he  is  entitled,  and  which  cannot  be  put  in  peril,  unless 
he,  by  introducing  testimony  in  reference  thereto,  elects  to 

>  IngaUs  v.  State,  48  Wis.  647.    But  see  State  v.  SneU,  46  Wis.  624. 

•  Baker  ▼.  State,  50  N.  W.  Rep.  518. 
«  CriUey  v.  State,  20  Wis.  281. 

*  Heed  v.  State,  25  Wis.  421, 
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put  it  distinctlj  in  issue/  Thus,  the  prosecution  cannot 
attack  the  character  of  the  accused,  unless  he  puts  it  in  issue 
by  (Bering  proof  of  good  character;  nor  can  they  show  bad 
character  by  proving  particular  acts,  nor  by  offering  evi- 
dence of  a  tendency  or  disposition  in  the  accused  to  commit 
offences  of  the  class  for  which  he  is  on  trial.'  But  where 
defendant  is  a  witness,  evidence  as  to  his  general  reputation  or 
character  for  morality  is  admissible."  And  where  defendant 
was  shown  to  have  made  certain  declarations  about  himself, 
his  occupation,  and  residence,  it  was  held  that  the  evidence  of 
a  person  familiar  with  his  antecedents  in  another  town  was 
admissible  to  disprove  the  prisoner's  statements.*  The  Mary- 
land statute  (Acts  1864,  ch.  38,)  provides  that  "  any  evidence 
of  facts  or  reputation  proving  that ''  a  person  indicted  there- 
under for  being  a  '  *  common  thief,  *  *  *  is  habitually 
and  by  practice  a  thief,  shall  be  sufficient  for  his  conviction,  if 
satisfactorily  establishing  the  fact."  On  an  indictment  there- 
under it  was  held  that  evidence  of  the  character  and  reputation 
borne  by  defendant  more  than  a  year  before  the  indictment 
was  admissible,  but  would  not  of  itself  justify  a  conviction, 
unless  followed  up  with  proof  that  such  reputation  continued, 
and  was  borne  by  the  accused  within  the  year.' 

§  197.  Defendant's  financial  condition  before  and  after 
the  occurrence. — The  fact  that  the  defendant  was  in  embar- 
rassed circumstances  at  the  time  of  the  theft,  is  proper  to  be 
submitted  to  the  jury  as  a  circumstance,  taken  in  connection 
with  the  other  evidence,  affording  a  presumption  of  his  guilt.  * 
So,  also,  possession  by  accused  of  large  sums  of  money  after 
a  larceny  of  money  and  bills,  where  he  had  none  before,  is 
competent  evidence,  in  connection  with  strong  independent 
circumstances  tending  to  show  guilt,  though  none  of  the 

>  People  V.  Fair,  48  Cal.  187. 

«  State  V.  Lapage,  57  N.  H.  245;  State  v.  Hare,  74  N.  C.  891;  Young  v. 
Ck>mmonwealth,  6  Bush  812;  State  v.  Thiirtell,  29  Kan.  14a 
»  State  V.  Day,  100  Mo.  242. 

*  People  V.  W^ilkinson,  14  N.  Y.  Supp.  827. 
»  World  V.  State,  50  Md.  49 

•  Bullock  V.  State,  10  Ga.  46;  Fulmer  v.  Commonwealth,  97  Pa.  St.  503; 
State  V.  Cameron,  40  Vt.  555. 
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money  is  identified  as  part  of  that  stolen."  Thus,  on  the  trial 
of  a  book-keeper  of  a  bank  for  the  larceny  of  money  from  the 
bank,  evidence  as  to  the  financial  condition  of  defendant 
before  the  alleged  larceny  and  as  to  certain  expenditures  by 
him  afterwards,  is  admissible.' 

§198.  Flight. — {a)Adm{s8iMlity--presumption. — ^The  flight 
of  one  charged  .with  crime,  and  his  attempts  to  escape  after 
capture,  are  admissible  against  him.'  Such  flight  is  a  circum- 
stance  to  be  weighed  by  the  jury  as  tending  in  some  degree  to 
prove  a  consciousness  of  guilt,  and  is  entitled  to  more  or  less 
weight,  according  to  the  circumstances  of  the  particular  case. 
Such  evidence  is  received  not  as  a  part  of  the  res  gestcB  of  the 
criminal  act  itself,  bat  as  indicative  of  a  guilty  mind.  *  Thus, 
evidence  that,  after  the  crime,  accused  evaded  arrest  for  some 
time,  and  after  arrest  broke  jail,  and  remained  at  large  for 
some  months,  and  desperately  resisted  attempts  to  rearrest 
him,  is  competent/  Flight,  after  indictment  found,  is  evi- 
dence of  guilt,  particularly  where  the  inculpatory  evidence  is 
circumstantial.'  And  evidence  of  flight  is  admissible  whether 
the  case  is  one  of  positive  or  of  circumstantial  evidence.^ 
The  escape  of  a  prisoner  during  his  trial  on  an  indict- 
ment is  evidence  of  guilt  on  a  second  trial  though  not  con- 

I  Com.  ▼.  Montgomery,  11  Met.  584;  45  Am.  Dec.  227;  State  t.  Grebe,  17 
Kan.  458;  State  v.  Bruce,  106  N.  C.  792. 

*  Perrin  v.  State,  50  N.  W.  Rep.  516.  To  contradict  the  statement  of  one 
charged  with  the  larceny  of  oxen,  that  he  had  killed  them  and  sold  the 
meat  on  account  of  a  person  to  whom  he  had  paid  the  whole  proceeds,  held 
that  the  Commonwealth  might  prove  that  on  the  day  of  the  sale  he  bought 
other  oxen  of  another  person  and  paid  for  them  a  sum  nearly  the  same, 
and  that  he  had  no  pecuniary  credit — Commonwealth  v.  Grose,  99 
Mass  428.  The  rule  excluding  evidence,  which  raises  a  mere  conjecture, 
applied  to  testimony  that  after  the  larceny  the  defendant  bought  several 
articles  at  a  store,  and  a  number  of  bills  were  seen  in  his-pocket-book  of  the 
denomination  whereof  the  witness  was  ignorant  — State  v.  Carter,  72  N.  C.  99. 

3  Burris  v.  State,  88  Ark.  221;  Anderson  v.  State,  104  Ind.  467;  State  v. 
Bodman,  62  Iowa  456;  State  v.  Stevens,  67  Iowa,  557;  State  v.  Van  Winkle, 
80  Iowa  15;  State  v.  WilUams,  54  Mo.  170. 

*  People  V.  Stanley,  47  Cal.  113;  People  v.  Welsh,  68  Cal.  167. 
»  Williams  v.  Commonwealth,  85  Va.  607. 

•  WiUiams  v.  State,  22  Tex.  App.  497;  Waite  v.  State,  18  Tex.  App.  169. 

•  Hart  V.  State,  22  Tex.  App.  568,  disapproving  Williams  v.  State,  48  Tex. 
182. 
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elusive/  The  flight  of  one  accused  of  robbing  the  mailSy 
under  an  assumed  name,  coincident  with  the  thc^  of  letters 
traced  to  his  possession  unexplained,  tends  strongly  to  show 
guilt.'  Testunonj  of  the  sheriff  as  to  his  search  for  defend- 
ant, tending  to  show  flight,^  is  admissible.' 

(J)  A  circwmstcmoe  for  jv/ry  —  no  preswnption. — TSo  legal 
presumption  of  guilt  arises  from  the  flight  of  the  accused,  but 
it  is  a  circumstance  for  the  consideration  of  the  jury.*  Thus, 
the  fact  that  the  accused  gave  ''  straw  bail,*'  and  forfeited  his 
recognizance  by  voluntary  absence,  taken  in  connection  with 
the  further  fact  that  such  party  passed  under  various  aliases^ 
may  be  considered  by  the  jury,  on  the  trial,  as  evidence  bear- 
ing on  the  question  of  his  guilt.'  It  is  admissible  in  evidence 
for  whatever  the  jury  may  consider  it  worth,  as  an  inculpatory 
circumstance.' 

{c)  Moplanation  hy  defendami,, — ^Evidence  explaining  why 
defendant  broke  jail  is  admissible.  *  And  it  is  error  to  refuse 
him  an  opportunity  to  explain  it.'  An  instruction  that,  if  the 
flight  of  the  accused  was  proved,  it  must  be  satisfactorily 
explained  as  consistent  with  his  innocence,  is  misleading.  The 
fact  of  flight  merely  tends  to  prove  guilt,  and  he  need  not 
prove  an  innocent  purpose  beyond  doubt.*  But  where  the 
prosecution  does  not  attempt  to  prove  guilty  flight  by  the 
accused,  he  cannot  give  evidence  to  account  for  it. " 

1  MurreU  t.  State.  46  Ala.  89;  7  Am.  Rep.  592. 

•  United  States  t.  Jackson,  29  Fed.  Rep.  008. 
«  People  V.  Fine,  77  Cal.  147. 

«  People  V.  Ah  Ngow,  54  GaL  151;  85  Am.  Rep.  69;  SeweU  t.  State,  76  Ga. 
886;  Com.  t.  Annis,  15  Gray,  197;  State  t.  Moore,  101  Mo.  816. 
»  Barron  v.  People,  73  lU.  256. 

•  Mathews  v.  State,  9  Tex.  App.  188. 
^  State  y.  MaUon,  75  Mo.  855. 

B  Walters  v.  State,  17  Tex.  App.  226. 

•  Fox  V.  People,  95  111.  71. 

10  People  y.  Clark,  84  Cal.  578. 
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OHAPTEK  XXV, 

SHOWING  LARCENY  OF  OTHER  PROPERTY,  OR  OTHER  DISTINOT 

OFFENSE. 

g  199.  When  admissible,  generally. 

200.  To  show  intent,  or  develope  the  res  gesUz, 

201.  Two  offenses  part  of  same  transaction. 

§  199.  When  admissible^  generally. — ^Evidence  of  one  dis- 
tinct substantive  offense  is  generally  inadmissible  on  the  trial 
of  another,  but  may  be  resorted  to  in  some  cases;  e.  g.^ 
where  the  offense  charged  and  that  proposed  to  be  proved 
constitute  but  one  transaction,  or  to  prove  the  identity  of  the 
offender ;  where  it  is  necessary  to  prove  a  motive,  and  there  is 
an  apparent  connection  between  the  criminal  act  proposed  to 
be  proved  and  that  charged ;  where  the  accusation  involves  a 
series  of  criminal  acts  which  must  be  proved  to  make  out  the 
offense ;  where  it  is  necessary  to  prove  a  scienter^  and  the  like.' 
Thus,  upon  a  trial  for  larceny,  it  cannot  be  shown  that  defend- 
ant has  at  other  times  stolen  other  property.'  And  the  omis- 
sion of  the  court  in  its  charge  to  limit  this  kind  of  evidence  to 
its  proper  sphere  is  reversible  error.  •    Thus  evidence  of  a  dis- 

I  Gassenheimer  t.  State,  62  Ala.  814;  Dunn  v.  State,  2  Ark.  229;  85  Am. 
Dec.  54;  Ingram  v.  State,  89  Ala.  247;  84  Am  Rep.  782;  Com.  v.  CampbeU, 
7  AUen  541;  83  Am.  Dec.  705;  Com.  v.  Riggs,  14  Gray  876;  77  Am.  Dec.  888; 
Gilbraith  v.  State,  41  Tex.  567;  Jones  v.-  State,  14  Tex.  App.  85;  KeUey  v. 
State,  18  Tex.  App.  262;  Conley  v.  State,  21  Tex.  App.  495;  Carter  v.  State, 
23  Tex  App.  506;  Hanley  t.  State,  28  Tex.  App.  875;  Van  Musgrave  ▼. 
State,  28  Tex.  App.  57.    But  see  Walker's  case,  1  Leigh,  574. 

'  People  V.  Hartman,  62  Cal.  562;  People  v.  Cline,  83  Cal.  874;  MiUer  v. 
Ck>mmonwealth,  78  Ky  15;  State  t.  Reavis,  71  Mo  419;  Boland  v.  People, 
19  Hun  80;  English  v.  State,  15  S  W.  Rep  649;  Clark  t.  State,  17  S.  W. 
Bep.  1089.  On  a  prosecution  for  larceny,  where  an  officer  testifies  as  to 
oonTersations  with  defendant  as  to  the  crime  in  question,  it  is  error  to  allow 
him  also  to  testify  to  other  conversations  with  him,  relating  solely  to  other 
crimes  committed  by  him,  and  tending  to  show  that  defendant  is  a  notori- 
ous thief. — Commonwealth  t.  CampbeU,  (Mass.)  80  N.  E.  Rep.  72. 

3  Carter  ▼.  State,  28  Tex.  App.  508;  People  v.  Jacks,  76  Mich.  218;  Alex- 
ander ▼.  State,  21  Tex  App.  406;  Barton  t.  State,  18  Ohio,  221. 
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tinct  offense  not  charged  in  the  indictment  is  inadmissible  as 
matter  in  aggravation  of  a  fine  imposed  by  statute.  ^  And  on 
trial  for  larceny  of  a  horse,  evidence  of  the  larceny  of  a  saddle 
afterwards  is  inadmissible,  and,  if  admitted  by  defendant,  can- 
not be  considered  by  the  jury.'  So  association  with  horse 
thieves,  or  a  subsequent  conspiracy  to  steal  horses,  cannot  be 
proved  on  a  trial  for  horse  stealing.'  And  on  an  indictment 
for  larceny  and  receiving,  testimony  of  a  witness  that,  two  or 
three  years  before,  defendant  had  joined  in  an  agreement  to 
rob  the  same  store  which  lost  the  stolen  goods,  together  with 
evidence  that  he  forfeited  his  bond  in  the  present  case,  and 
evaded  rearrest,  is  insufficient  to  entitle  the  State  to  have  the 
case  submitted  to  the  jury.^  Again,  on  trial  for  the  theft  and 
illegal  branding  of  an  animal  it  is  error  to  admit  evidence  of 
other  thefts  and  brandings  which  fails  to  show  that  they  were 
done  at  the  same  time  as  the  offenses  of  which  defendant  is 
accused;  and  such  error  is  not  rendered  harmless  by  with- 
drawing from  the  jury  the  consideration  of  such  evidence.' 
But  evidence  which  tends  directly  to  prove  the  defendant's 
guilt  of  the  offense  charged  is  admissible,  although  it  may  also 
tend  to  prove  a  distinct  felony,  and  thus  prejudice  the  accused.' 
Thus  the  State  may  show  that  other  articles  lost  at  the  time 
of  the  alleged  theft  were  found  in  defendant's  possession, 
together  with  those  mentioned  in  the  indictment.^  In  such  a 
case  the  prosecution  may  be  compelled  to  elect  upon  which  of 
the  charges  they  will  rely.' 

1  Ingram  t.  State,  89  Ala.  247;  84  Am.  Dec.  782. 
s  Endaily  ▼.  State,  89  Ark.  27a 
»  Cherry  v.  State,  7  Ohio  222. 

*  State  V.  EUer,  104  N.  C.  853. 

*  Welliausen  v.  State,  (Tex.)  18  S.  W.  Rep.  800. 

*  State  V.  FolweU,  14  Kan.  105. 

'  State  V.  Weaver,  104  N.  C.  758. 

'  Engleman  v.  State,  2  Ind.  91.  A  witness  for  the  prosecution,  who  had 
feigned  complicity  in  the  crime,  was  asked  by  the  prosecuting  attorney 
whether  there  had  been  a  good  deal  of  trouble  from  stealing  in  that  vicinity. 
The  answer  tended  to  explain  why  the  witness  had  feigned  complicity. 
Held,  that  it  could  not  have  prejudiced  the  accused,  as  tending  to  prove  him 
guilty  of  larcenies  other  than  that  with  which  he  was  charged. — People  v. 
Bollinger,  71  Gal.  17.  On  trial  for  stealing  a  hog,  the  property  of  some  per* 
son  to  the  jurors  unknown,  the  testimony  of  witnesses,  living  in  defend- 
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§  200.  To  show  intent^  or  deyelop  the  res  gestsd.* — On 

the  question  of  intent,  or  if  of  the  res  gestcB^  proof  of  the  stealing 
of  other  property  than  that  for  which  defendant  is  on  trial 
may  be  admissible. '  Thus,  in  a  prosecution  for  the  theft  of  a 
horse,  it  is  not  error  to  admit  testimony  as  to  the  contempora- 
neous theft  of  a  saddle  and  other  articles,  in  the  same  neigh- 
borhood, where  the  court  charges  the  jury  that  such  evidence 
cannot  be  considered  as  tending  to  show  the  theft  of  the  horse, 
but  only  as  tending  to  show  the  intent  of  defendant  in  what- 
ever action  they  may  find  from  the  evidence  was  done  by 
him.*    And  on  trial  for  cattle-theft,  evidence  of  the  theft  of 

ant's  neighborhood,  to  the  effect  that  they  lost  hogs  about  the  time  when 
the  defendant  sold  "  dressed  hogs  "  and  brought  them  to  a  witness  in  a  cart, 
covered  with  a  cloth,  one  with  its  head  off  (the  defendant  denying  the  sale 
and  then  admitting  it  in  the  same  conversation),  was  held  to  constitute  some 
evidence  pertinent  to  the  issue,  and  to  be  properly  left  to  the  jury. — State 
▼.  White,  89  N.  O.  468. 

*See  9upra,  § . 

1  Holmes  v.  State,  ^0  Tez.  App.  S09;  State  ▼.  Thomas,  80  La.  An.  Part  I. 
600;  Com.  ▼.  Biggs,  14  Gray,  876;  77  Am.  Dec.  388.  On  the  trial  of  an 
indictment  for  larceny  in  retaining  jewelry  which  the  prisoner  had  obtained 
from  K.  &  Co.,  for  the  purpose  of  showing  it  to  a  customer,  with  the 
understanding  that  he  should  return  the  articles  unsold,  and  the  money  for 
such  as  were  sold,  the  prosecution  were  allowed  to  prove  that  the  prisoner 
on  the  same  day  and  the  day  f oUowing  that  on  which  he  procured  the 
jewelry  from  K.  &  Co.,  in  the  same  way,  procured  other  jewelry  from  other 
persons,  which  he  appropriated  to  his  own  use.  Held,  that  the  evidence 
was  proper  to  show  felonious  intent. — ^Weyman  v.  People,  6  Thomp.  &  C. 
096.  On  a  trial  for  larceny  alleged  to  have  been  committed  by  defendants 
in  T^ftiHng  a  purchase  at  a  store  and  tendering  a  $30  bill  in  i>ayment  and 
receiving  smaller  bills  in  change  and  abstracting  one  or  more  of  tiie  smaller 
bills  in  exchange  for  the  |dO  bill,  evidence  of  other  acts  of  defendants  of  a 
Bomewhat  similar  character,  on  the  same  evening,  is  admissible  to  show 
motive. — ^People  v.  Williams,  58  Hun  278.  But  on  trial  for  larceny  of 
jewelry,  which  has  been  intrusted  to  defendant,  a  broker,  for  the  purpose 
of  selling  the  same,  evidence  that  three  years  before  the  transaction  in 
question  he  had  pawned  other  jewelry,  not  shown  to  have  been  stolen,  is 
not  admissible  to  show  a  felonious  intent  in  procuring  the  goods  in  ques- 
tion.—People  V.  Keepers,  8  N.  Y.  Cr.  146. 

'  Moore  v.  State,  28  Tex.  App.  877.  Where  the  indictment  charged  the 
fraudulent  conversion  of  a  borrowed  horse  with  intent  to  deprive  the  owner 
of  its  value,  and  the  testimony  also  showed  that  defendant  took  without 
leave  a  pistol  and  saddle,  the  omission  to  charge  that  such  evidence  must 
be  considered  only  in  its  bearing  upon  the  intent  as  to  the  horse  was  not 
material  error;   and,  in  the  absence  of  an  exception,  or  request  for  an 
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others  than  those  charged  may  be  considered,  if  alike  involved 
in  the  res  geatce^  to  show  guilty  knowledge  and  intent.* 

§  201.  Two  offenses  part  of  same  transaction. — Under  an 
indictment  for  larceny,  evidence  of  the  subject-matter  of 
another  indictment  for  larceny  may  be  admitted  where  the 
two  offenses  are  so  connected  as  to  be  the  parts  of  the  same 
transaction;  as  where  two  horses  belonging  to  different 
persons  are  stolen  by  conspirators  in  pursuance  of  a  previous 
design.'  Thus,  on  trial  for  stealing  R.'s  sheep,  the  testimony 
of  W. ,  that  his  sheep  and  those  of  E. ,  which  herded  together, 
were  driven  off  together  by  the  same  parties,  and  sold  together 
by  the  parties  driving  them  off,  .is  admissible  as  tending  to 
prove  the  larceny  of  E.'s  sheep."  And  where  defendant  was 
indicted  for  the  larceny  of  a  watch  and  some  money,  and  several 
packages  of  cigarettes,  stolen  at  the  same  time,  were  found  in 
defendant's  possession,  evidence  in  reference  to  the  cigarettes 
was  competent.* 

instruction,  the  verdict  wiU  not  be  disturbed. — ^PurceUey  t.  State,  (Tex.)  IS 
S.  V7.  Rep.  998. 

^  Brown  v.  State,  9  Tex.  App.  81;  State  v.  Murphy,  84  N.  C.  742;  Satter- 
white  ▼.  State,  6  Tex.  App.  009. 

'  Sartin  ▼.  State,  7  Lea  679;  Phillips  ▼.  People,  57  Barb.  853;  aflTd  42 
N.  Y.  200. 

>  People  T.  Robles,  84  Cal.  591. 

^  People  T.  Boss,  65  Cal.  104.  A.  stole  a  ring  from  a  store,  substituting  for 
it  a  cheaper  ring,  and  then,  at  another  store,  stole  a  still  more  valuable 
ring,  substituting  for  it  that  first  stolen.  Heldf  on  A.'s  trial  for  larceny  of 
the  ring  last  stolen,  that  evidence  of  the  first  theft  was  competent,  and  thi8i» 
even  admitting  the  possibility  of  the  first  substitution  not  being  felonious. — 
links  V.  State,  18  Lea  701. 
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CHAPTER  XXVI. 

DECLARATIONS  AND  ADMISSIONS. 

§  202.  Declarations  of  the  aocased. 
208.  Declarations  of  husband  or  wife  of  accused. 
204.  Declarations  of  co-defendants,  accomplices,  or  persons  jointly 

charged. 
206.  Declarations  of  owner  of  stolen  property. 

206.  Declarations  of  third  persons. 

207.  Admissions,  generally. 

208.  Admissions  by  sUence,  or  failure  to  deny. 

§  202.  Declarationg  of  the  aeeused. — ^What  defendants 
said,  at  the  time  the  stolen  property  was  found  in  their  pos- 
session, is  admissible  in  evidence,  as  part  of  the  re^  gestm.  ^  And 
evidence  of  declarations  of  defendant  as  to  the  ownership  of 
a  horse,  alleged  to  have  been  stolen  by  him,  made  after  the 
delivery  of  it  to  him  by  the  owner,  is  competent  to  show  his 
intent.'  So,  where  a  person  seeks  entry  into  a  house,  repre- 
senting himself  to  be  a  gas  inspector,  and  steals  from  the 
premises  after  admission  to  the  same,  his  declarations  made  at 
the  time  are  part  of  the  res  gestcSy  and  it  is  not  necessary,  on 

>  Bennett  v.  People,  96  111.  602;  Com.  v.  Titus,  116  Mass.  42;  17  Am.  Rep. 
188;  State  ▼.  Weaver,  104  N.  C.  758.  The  prosecuting  attorney  was  per- 
mitted, over  objection  by  the  defense,  to  testify  that  while  the  defendant 
was  on  bail,  and  during  the  previous  trial  of  one  O.  for  the  same  theft,  he 
(the  prosecuting  attorney),  with  the  view  of  using  the  present  defendant  as 
a  witness,  inquired  of  him  whether  the  person  who  was  on  trial  at  the  time 
was  O.,  and  the  defendant  replied  that  said  person  was  not  O. ,  but  was  one 
M.,  whom  he  knew;  and  the  defendant  was  consequentiy  not  used  as  a  wit- 
ness against  O.  The  defense  objected  that  the  defendant  was  in  duress  and 
uncautioned  when  he  made  the  reply  to  the  witness,  and  that  the  latter 
could  not  fairly  reproduce  the  reply  to  the  prejudice  of  the  defendant. 
Held,  that  the  objections  were  untenable  and,  under  the  circumstances,  the 
testimony  was  not  improper.— Drey er  v.  State,  11  Tex.  App.  631. 

'  Rumbo  V.  State,  28  Tex.  App.  80.  K.,  the  owner  of  a  stolen  mare, 
found  the  same  in  possession  of  defendant,  who  claimed  to  have  bought  the 
same  from  I.,  and  sent  K.  to  see  I.  about  it.  He/d,  that  the  conversation 
between  K.  and  L  was  admissible  against  defendant  as  a  part  of  the  original 
converaation  between  K.  and  the  defendant. -^People  v.  Clausen,  2  Utah  T. 
502.     Defendant  was  indicted  for  stealing  a  horse.    A  person  who  was 
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his  trial  for  larceny,  to  lay  the  foundation  to  contradict  them.' 
But  declarations  of  the  accused,  made  four  days  after  the 
alleged  taking  and  sale,  are  no  part  of  the  res  gestm.* 

§  203.  Declarations  of  husband  or  wife  of  accused. — 

Declarations  of  the  prisoner's  wife,  made  in  his  absence,  are 
not  admissible  in  evidence  against  him ; '  and  where  a  husband 
and  wife  are  jointly  indicted,  and  the  wife  is  tried  separately, 
his  declarations  cannot  be  given  in  evidence  against  her.^ 

§  204.  Declarations  of  co-defendants^  aecomplices^  or  per- 
sons jointly  charged. — On  trial  of  several  defendants  jointly 

identified  as  defendant  by  a  number  of  witnesses  was  seen  to  take  the 
horse  from  in  front  of  a  church,  and  ride  away.  Pursuit  was  made  with 
considerable  noise,  and  about  two  miles  distant,  near  another  church,  the 
horse  was  found  loose.  Defendant  had  entered  this  church  late,  and  only  a 
short  time  before  the  pursuers  arrived.  Some  of  the  pursuers  invited  out 
several  of  the  congregation,  and  defendant  foUowed  unasked,  and,  on 
inquiry  being  made  as  to  who  entered  the  church  late,  defendant  stated 
that  he  could  prove  how  he  came  there,  though  at  that  time  he  did  not  seem 
to  have  been  charged  with  the  larceny.  Defendant,  on  trial,  denied  having 
taken  or  ridden  the  horse.  Held,  that  the  evidence  justified  a  conviction. — 
Stalcup  V.  State,  (Ind.)  38  N.  E.  Bep.  1116.  Defendant's  partno:  in  the 
butcher  business  authorized  defendant  to  trade  his  horse  for  cattle.  Held, 
that  evidence  by  the  partner  that  defendant  had  told  him  that  he  had  traded 
the  horse  to  one  M.  for  certain  cattle,  including  a  cow  of  the  same  brand  aa 
that  charged  to  have  been  stolen,  and  that  M.  had  told  the  partner  the 
same  thing,  was  admissible,  though  defendant's  statements  were  made  before 
his  right  to  the  cow  was  questioned,  and  though  on  his  arrest  he  claimed  to 
have  purchased  the  cow  from  P.,  the  owner,  where  M.  claimed  that  he  was 
acting  as  P.'s  agent.— Kegans  v.  State,  27  Tex.  App.  703. 

>  State  V.  Qessner,  (La.)  10  So.  Rep.  404. 

>  Harmon  v.  State,  3  Tex.  App.  51.  Ck>mpare  Hester  v.  Commonwealth^ 
85  Pa.  St.  139. 

>  People  V.  Simonds,  19  Cal.  275. 

*  Kingen  v.  State,  50  Ind.  557.  Where,  on  being  questioned  by  a  con- 
stable, as  to  where  he  bought  certain  goods,  the  prisoner  replied,  "  I  cannot 
say;  my  wife  wiU  make  out  a  list;*'  and  the  foUowing  day  the  wife  handed 
the  list  to  another  constable  in  the  presence  of  the  prisoner,  saying:  *'  This 
is  a  list  of  what  we  bought  and  what  we  paid  for  them,"  it  was  held  that 
the  list  was  admissible  against  the  prisoner  on  his  trial  for  receiving  the 
goods  —Reg.  V.  Mallory,  82  W.  R  721.  Where  the  testimony  showed  a 
theft  of  hogs  by  the  husband,  and  that  the  hogs  had  been  driven  home  by 
him  and  there  slaughtered,  false  statements  made  by  his  wife  as  to  the 
stolen  property  are  not  evidence  of  her  guilt,  in  the  absence  of  any  proof  of 
her  participation  in  the  inception  or  execution  of  the  offense. — Porter  t. 
State,  48  Tex.  367. 
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indicted  for  theft,  declarations  of  any  one  of  them,  made  when 
the  property  was  first  f onnd  in  their  possession  and  explana- 
tory of  their  possession  of  it,  are  verbal  acts  and  res  gestcBy 
and  are  admissible  in  evidence  on  the  trial  of  the  defendants 
or  any  one  of  them. '  And  statements  made  to  a  thief  at  the 
time  of  the  larceny  are  admissible  against  his  accessory  before 
the  fact,  as  part  of  the  res  gestcB.*  So,  on  trial  for  larceny  of 
a  horse,  declarations  and  doings  of  an  accomplice  while  trying 
to  sell  the  horse,  are  admissible.*  Upon  a  trial  of  two  jointly, 
for  larceny,  the  declarations  of  one,  being  competent  against 
him,  are  not  to  be  excluded  because  they  have  a  tendency  to 
convict  the  other.*  Thus  when  two  are  jointly  indicted  and 
have  separate  trials,  and  there  is  evidence  tending  to  prove  a 
conspiracy  between  them  to  commit  the  crime,  on  the  trial  of 
one,  evidence  on  behalf  of  the  prosecution  may  be  received 
of  a  conversation  between  the  other  and  a  third  person, 
in  which  admissions  were  made,  even  if  the  one  on  trial 
was  not  present.'  So,  where  two  persons  charged  with 
a  larceny,  having  the  stolen  property  in  their  possession^ 
were  taken  into  custody  by  a  police  officer,  the  dedara- 
tions  of  one  of  them,  assuming  to  speak  for  and  implicate 
both,  made  to  the  officer  in  the  presence  and  hearing  of 
the  other  person  charged,  who  remained  silent,  are  com- 
petent evidence  for  the  State  on  the  trial  of  the  latter.*  And 
in  a  prosecution  for  larceny,  evidence  as  to  acts  of  another 
person,  committed  in  the  presence  of  the  defendant,  and  show- 
ing a  connection  between  them,  are  admissible  although  no 
conspiracy  between  them  to  steal  has  been  shown.  *  But  the 
statements  of  an  accomplice  not  given  as  testimony  in  the  case, 

1  Shelton  ▼.  State,  11  Tex.  App.  80. 

*  PaxBons  ▼.  State,  48  Qa.  197. 
'  State  ▼.  Cole,  22  Kan.  474. 

«  State,  V  Brite,  78  N.  C.  26. 

*  People  ▼.  Cotta,  49  Cal.  167. 

*  Murphy  ▼•  State,  86  Ohio  St.  628.  On  a  trial  for  the  theft  of  a  man 
branded  H.  O.  F.,  the  theory  of  the  State  being  that  defendant  and  M. 
acted  together  in  the  theft,  it  is  proper  to  permit  a  witnesB  to  testify  that 
defendant  and  M.  told  him  that  they  were  jointly  interested  in  the  H.  O.  F. 
brand.~Hufeman  v.  State,  28  Tex.  App.  174. 

1  People  ▼•  Wilson,  66  OaL  870. 
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nor  made  in  the  presence  of  the  defendant,  nar  during  the 
pendency  of  the  criminal  enterprise  and  in  furtherance  of  its 
objects,  cannot  be  used  as  evidence  against  one  on  trial/  And 
the  declaration  of  a  person  found  in  possession  of  stolen  prop- 
erty, and  arrested  for  the  larceny  thereof,  made  after  the 
arrest,  and  after  he  had  parted  with  the  possession,  that  he 
received  it  from  the  defendant,  is  not  admissible  against  the 
defendant,  for  any  purpose.' 

§  205.  Declarations  of  owner  of  stolen  property. — ^The 
declarations  of  a  party  injured,  when  no  one  is  present,  are 
not  in  general  evidence  to  show  the  manner  in  which  the 
injury  occurred,  however  nearly  contemporaneous  with  the 
occurrence.*  Thus,  on  trial  for  stealing  a  pair  of  boots,  where 
the  question  was  whether  or  not  defendant  took  them  without 
the  consent  of  the  owner,  the  defendant  proved  by  two  or 
three  witnesses  that  he  bought  the  boots  of  A.,  and  the  only 
evidence  to  the  contrary  was  the  testimony  of  C.  and  others, 
that  a  dispute  arose  between  the  defendant  and  A.  in  regard 
to  the  boots,  about  the  time  they  were  taken  from  the  store, 
in  which  the  defendant  claimed  to  have  bought  them  of  A. , 
and  which  A.  denied.  It  was  held  that  the  testimony  as  to 
what  A.  said  was  hearsay  and  inadmissible/ 

§  206.  Declarations  of  third  persons. — Statements  made  in 
defendant's  absence,  by  a  person  not  charged  aa  an  accomplice, 
are  not  admissible  in  aid  of  the  prosecution,*  or  in  aid  of  the 
defense,  where  the  statement  is  that  the  speaker  committed 
the  crime  with  which  the  accused  is  charged.* 

>  People  V.  Moore,  45  Cal.  19;  State  v.  Melroee,  98  Mo.  594;  State  t. 
miderbrand,  16  S.  W.  Rep.  948. 

<  Harris  v.  State,  73  Ala.  495.  A.,  B.  and  C.  being  jointly  indicted  for 
larceny,  and  A.  and  B.  being  placed  in  adjoining  cells,  A.  said  to  B. :  "V^iat 
did  you  teU  (the  owner  of  the  property)  about  me?"  to  which  B.  repUed, 
**  I  told  him  nothing;"  and  A.  then  said:  *' I  guess  C.  haa  given  us  away." 
Hdd,  that  there  was  no  evidence  of  jcHut  action  between  A.  and  B. — Com- 
monwealth y.  Jones,  136  Mass.  173. 

«  Johnson  v.  State,  17  Ala.  618;  State  v.  Bryan,  74  N.  C.  851. 
.  *  Davis  V.  State,  87  Tex.  227. 

»  People  V.  Lyons,  49  Mich.  78. 

•  Krebs  v.  State,  8  Tex.  App.  1;  State  v.  White,  68  N.  C.  158. 
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§  207.  iudmissioiiB^  genendly. — ^Admissions  made  by  a 
prisoner  are  admissible,  and  if  they  tend  stron^y  to  connect 
him  with  the  larceny  for  which  he  is  on  trial,  are  a  sufficient 
corroboration  of  the  testimony  of  an  accomplice  to  sustain  a 
conviction.'  Thus,  a  saloon-keeper  who  has  testified  that 
some  time  after  the  alleged  larceny  defendant  was  in  his 
saloon,  and  said  that  ^'  his  girl  had  beaten  a  guy  out  of  three 
hundred  or  four  hundred  dollars,"  may  further  testify  that 
defendant  proposed  to  send  for  his  girl,  and  spend  part  of 
the  money  in  his  saloon  for  wine.*  Such  admissions  are  not 
to  be  excluded  on  the  ground  that  the  person  from  whom  the 
property  is  alleged  to  have  been  stolen  is  not  examined  as  a 
witness.*  But  the  mere  admission,  out  of  court,  by  a  person  in 
possession  of  stolen  articles  that  they  were  stolen,  is  not  suffi- 
cient to  justify  his  conviction  of  larceny.*  And  one's  admis- 
sion, ten  months  before  a  larceny  of  hogs  was  committed,  that 
he  then  owned  no  such  property,  is  not  competent  to  cast  on 
him  the  burden  of  showing  that  his  possession  thereof  was 
honestly  obtained.' 

§  208.  Admissions  by  silence^  or  failure  to  deny. — Ordi- 
narily, on  a  trial  for  larceny,  it  is  competent  to  prove  that  the 
prisoner  when  arrested  was  charged  with  the  theft,  and  made 
no  reply. '  Thus,  on  a  trial  for  horse  stealing,  the  prosecution 
was  avowed  to  prove  that  immediately  after  the  arrest  of  the 
prisoner,  one  C.  conducted  the  witness  to  the  horses,  and  to 
show  what  was  said  by  0.  in  relation  to  the  taking  of  the 

>  People  ▼.  Cleveland,  49  Cal.  578. 

*  State  T.  Harding,  16  Oreg.  498. 

*  Com.  Kenney,  12  Mete.  285. 
«  Smith  ▼.  State,  17  Neb.  858. 

*  State  Y.  Wallace,  47  Iowa  660. 

*  State  V.  Pratt,  20  Iowa,  267.  On  a  trial  for  larceny  of  a  pair  of  pants 
from  the  house  of  one  S.,  the  wife  of  S.  testified  to  missing  the  pants  after 
having  been  away  from  the  house,  and  she  and  S.  identified  a  pair  of  pants 
found  on  defendant  some  time  afterwards  as  the  ones  stolen.  When 
defendant  was  found  with  the  pants  on,  and  arrested,  and  was  told  that  he 
was  charged  with  stealing  them,  he  made  no  answer.  His  mother  testified 
that  her  son-in-law  gave  them  to  her,  and  the  latter  testified  that  he  had 
found  them  some  four  years  before.  There  was  eviden6e  tending  to  show 
that  defendant  was  at  work  elsewhere  at  the  time  the  theft  was  supposed  to 
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horses,  in  the  presence  and  hearing  of  the  defendant,  although 
the  latter  remained  silent/ 


CHAPTER  XXVn. 

CONFESSIONa 

§  809.  AdmiaBibility,  generally. 

210.  Conf  esaions  by  persons  under  arrest. 

211.  What  inducement  wiU  exclude  a  confesdoii. 

212.  What  inducement  wiU  not  exclude. 
218.  Inducement  by  person  not  in  authority. 
214  Confession  after  inducement  removed. 

215.  Entire  confession  must  be  introduced. 

216.  Necessity  of  corroboration. 

217.  Disclosure  of  facts  and  circumstances  found  to  be  tma. 

218.  Determining  the  question  of  competency. 

§  209.  Admissibility^  generally. — A  confession  by  one 
accused  of  crime  is  an  admission  of  the  criminal  act  itself; 
an  admission  of  other  facts,  however  strongly  they  may 
tend  to  establish  his  guilt,  cannot  be  considered  as  a  con- 
have  been  committed.  A  witness  testified  that  defendant  was  industrious, 
that  he  had  never  known  anything  wrong  of  him,  and  that  he  had  had 
plenty  of  opportunities  to  steal  at  his  (witness')  house,  but  had  not  done  so. 
Held,  that  a  conviction  was  warranted.— Moss  v.  State,  ((3a.)  14  S.  E. 
Rep.  572. 

^  State  V.  Bowers,  17  Iowa,  46.  Defendants  were  arrested  on  a  charge  of 
stealing  money  from  the  person,  and  the  prosecutor  was  taken  to  their  place 
of  custody  to  identify  them.  They  were  identified  and  the  prosecutor,  in 
their  presence  and  hearing,  described  the  money,  and  the  defendants  made 
no  reply.  On  searching  one  of  the  defendants,  two  parcels  of  money  were 
found,  one  answering  the  prosecutor's  description.  The  other  parcel  defend* 
ant  asked  to  be  kept  separate,  saying  it  was  "  bar  money."  Held,  evidence 
of  defendant's  acquiescence  in  the  truth  of  prosecutor's  statement. — Kelley 
V.  People,  56  N.  Y.  565;  14  Am.  Rep.  842.  Where  two  watchmen  arrested 
A.  and  carried  him  to  prison  for  robbing  B.,  who  also  came,  saying,  '*that 
man  has  stolen  my  money,*'  and  A.  was  seen  by  0.  to  hide  a  bag  on  a  shelf 
in  the  prison  as  he  was  about  to  be  locked  up,  and  G.  immediately  got  the 
bag  of  money,  when  B.  said  that  ''  it  was  his  bag,  and  all  the  money  he 
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fession.'  Thus  a  promise  by  defendant  to  pay  for  the  cow 
which  he  was  charged  with  having  stolen  is  not  a  con- 
fession of  goilt,  but  simply  a  circumstance  tending  to  show 
guilt.'  But  where  the  owner  of  stolen  property,  not  sus- 
pecting defendant,  offered  him  a  reward  if  he  would  get 
the  property  and  thief,  and  defendant,  a  few  days  thereafter, 
brought  back  the  property  and  demanded  the  reward,  and,  on 
being  refused  because  he  had  not  brought  the  thief,  replied 
that  he  was  the  thief  and  again  demanded  the  reward,  such 
declarations  were  properly  admitted  against  him,  on  a  trial 
for  the  larceny  of  the  property,  as  confessions  of  guilt. ' 

§  210.  Confessions  by  persons  under  arrest. — The  fact 
that  the  party  making  a  confession  was  at  the  time  under 
arrest,  though  proper  to  be  taken  into  consideration,  is  not  of 
itself  sufBcient  to  exclude  the  evidence.*    A  confession  so 

had.**  to  aU  of  which  A.  made  no  reply,  on  an  indictment  against  him  for 
stealing  the  hag  and  money,— Ti^Id,  that  the  declarationB  of  B.  were  not 
evidence  of  A.'8  admimionfl  either  of  the  stealing  or  that  the  money  was 
B.'8.— Com.  ▼.  Kenney,  12  Met.  886;  46  Am.  Dec.  672. 
>  State  T.  Beed,  68  Iowa,  69. 

*  WiUaid  T.  State,  26  Tex.  App.  126. 

i  Mcintosh  V.  State,  62  AJa.  866.  On  the  trial  of  a  negro  for  the  larceny 
of  a  mule  alleged  to  be  the  property  of  J.  L.  TerreU;  the  prisoner's  confes- 
sion that  he  had  taken  *'Mas8.  Lee^s  mule,'*  is  not  competent  CTidence  with- 
out proof  of  the  identity  of  J.  L.  TerreU  as  "  Mass,  Xee.*'  And  the  admis- 
sion of  such  confession  is  error,  although  the  biU  of  exceptions  states  that 
the  defendant  was  on  trial  for  the  larceny  of  a  mule,  **  the  property  of  Lee 
Terrell,"  and  no  objection  was  made  to  the  evidence  on  the  ground  of  vari- 
ance.—Gabriel  V.  State,  40  Ala.  867.  On  trial  for  the  theft  of  a  horse,  the 
only  evidence  inculpatory  of  the  accused  was  a  confession  imputed  to  him 
by  the  prosecuting  witness,  who  being  the  half-brother  of  the  accused,  justi- 
fied his  unnatural  attitude  by  a  desire  to  separate  the  accused  from  evil 
associates.  The  testimony  of  this  witness  was  contradictory  in  various  par- 
ticulars of  his  own  deposition  at  the  examining  trial,  and  material  state- 
ments which  he  ascribed  to  the  accused  were  inconsistent  with  the  evidence 
of  other  witnesses.  Aside  from  the  putative  confession,  the  only  proof  of 
the  corpus  delicti  was  the  fact  that  the  animal  was  missed  from  a  certain 
field;  and,  on  the  other  hand,  there  was  proof  that  it  was  repeatedly  seen 
on  its  accustomed  range  soon  after  its  disappearance  from  the  field.  Held, 
that  the  evidence  proved  neither  the  corpus  delicti  nor  the  culpability  of 
the  accused.— HiU  v.  State,  11  Tex.  App.  182. 

*  People  V.  Bogers,  18  N.  Y.  9;  72  Am.  Dec.  484;  Com.  v.  Mosler,  4  Pa. 
St  264;  Stephen  v.  State,  11  Ga.  226;  State  v.  Jefferson,  6  Ired.  806;  Ck)m- 
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made,  if  Toluntary,  and  not  induced  by  hope  or  fear  excited 
by  others,  is  admissible,  though  made  to  the  officer  in  charge 
of  the  prisoner,  and  in  response  to  inquiries  addressed  by  him 
to  the  prisoner/  Thus,  where  the  officer  said  to  the  defendant, 
on  arresting  him,  ' '  you  are  my  prisoner, ' '  and  being  asked 
* '  what  for  ? ' '  replied,  ' '  for  stealing  Gteorge  Waite's  money ;  * ' 
whereupon  the  prisoner  said,  "  I  am  sorry  I  stole  it,"  and  the 
officer  testified  that  no  threats  or  promises  were  used  to  induce 
the  confession,  the  confession  was  held  voluntary,  and  properly 
admitted.*  But  a  statement  to  the  officer  by  one  in  prison  on 
a  charge  of  larceny:  "If  you  will  take  me  out  of  jail,  I'll 
turn  up  the  money,"  is  not  admissible  in  evidence  against  the 
accused.*  Under  the  Texas  statute  (Grim.  Code,  art.  343), 
providing  that,  to  prevent  the  consequences  of  theft,  all  persons 
may  seize  the  property  and  thief,  and  bring  them  before  a 
magistrate,  persons  so  acting  are  officers  de  facto^  and  a 
confession  made  by  the  thief  to  one  of  them  is  as  if  made  to  an 
officer.* 

monwealth  v.  Smith,  119  Haas.  805;  State  v.  Suggs,  89  N.  G.  527.  But  see 
State  V.  George,  15  La.  An.  145. 

>  Sands  V.  State,  80  Ala.  201;  Spicerv.  State,  69  Ala  159;  Jackson  v. 
State,  69  Ala.  249;  State  v.  Perkins,  81  La.  An.  192;  Redd  v.  State,  68  Ala. 
492;  McQueen  v.  State,  (Ala.)  10  So.  Rep.  438. 

s  Grant  ▼.  State,  55  Ala.  201.    S.  P.  Sigler  ▼.  State,  9  Tex.  App.  427. 

>  State  V.  Von  Sachs,  80  La.  An.  Part  II.  942. 

«  Smith  ▼.  State,  18  Ter.  App.  507,  On  the  trial  of  N.  for  theft  of  money, 
it  appeared  that  S.  and  other  rangers  found  him  at  sunrise  while  he  was 
dressing,  told  him  they  were  in  pursuit  of  stolen  horses,  and  asked  him  to 
let  them  examine  his  caballado,  to  which  he  consented.  Before  going  to 
the  caballado,  and  after  a  pistol  and  bag  of  money  had  been  taken  from 
N.'s  saddle-bags,  and  while  he  was  not  aware  that  he  was  virtually  under 
arrest,  he  made  certain  statements  to  S.  Held,  that  these  were  inadmis- 
sible as  free  confessions. — Nolen  v.  State,  9  Tex.  App.  419.  On  trial  of  G. 
for  theft  of  money  from  a  f eUow-boarder,  it  appeared  that  while  G.  was  in 
the  bar-room,  drunk  and  disorderly  in  violation  of  a  city  ordinance,  the 
marshal  with  a  posse  took  him  therefrom  and  confined  him  in  a  neighbor- 
ing corn-crib,  and,  while  not  considering  the  arrest  complete,  elicited  from 
him,  without  warning,  a  statement  concerning  the  money.  Held,  inad- 
missible.—Grosse  V.  State,  11  Tex.  App.  364.  Where  disclosures  of  the 
little  daughter  of  R.,  the  accused,  had  induced  the  arresting  officer  to  take 
R.  to  R.*s  house  in  hopes  to  recover  the  stolen  money,  held,  that  the  volun- 
tary act  of  R.  in  raising  a  plank  and  searching  thereunder,  was  not  a 
**  confession,''  and  was  admissible  against  her.— Rhodes  ▼.  State,  11  Tex. 
App.  563.    On  a  trial  for  horse-stealing,  where  the  accused  testified  that  he 
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§  211.  What  indneement  will  exclude  a  eottfesBton. — ^The 
general  rale  is  that  confessions  obtained  by  means  of  threats 
or  promises  of  favor  are  not  admissible,  for  the  obvious  reason 
that  they  are  not  made  because  they  are  true,  but  because, 
whether  true  or  false,  the  accused  is  led  to  believe  it  is  for  his 
interest  to  make  them.'  Thus,  on  trial  for  larceny,  evidence 
of  a  confession  by  defendant  that  he  had  stolen  the  property, 
made  under  threats  and  compulsion,  is  inadmissible.*  And  the 
fact  that  a  person  charged  with  larceny  offered  to  pay  the 
owner  of  the  property  fifty  dollars,  is  not  admissible  against 
him  as  a  confesssion,  the  offer  being  made  under  the  hope 
of  settlement.'  But  where  it  is  not  apparent  that  a  confession 
was  probably  induced  by  fear  of  injury  or  hope  of  advantage, 
the  court  is  not  required  to  charge  the  jury  not  to  consider  it. 
An  instruction  that  if  the  jury  should  find  that  an  officer  told 
defendant,  arrested  for  stealing,  that  part  of  the  property  had 

never  had  possession  of  the  horse,  he  may  be  contradicted  by  proof  of  a 
statement  made  by  him  in  jail  to  the  effect  that  he  had  gotten  the  horse 
from  another  Mexican ;  such  a  statement  not  being  a  confession,  within 
Code  Crim.  Proc.  Tex.  art.  750,  providing  that  a  confession  shall  not  be 
used  if  made  while  the  accused  was  in  jail,  unless  he  was  first  cautioned 
that  it  might  be  used  against  him.  Hurt,  J.,  dissenting.— Quintano  v. 
State,  16  S.  W.  Rep.  258. 
>  People  ▼.  Walcott,  51  Mich.  612. 

*  Yates  y.  State,  47  Ark.  172;  Greer  ▼.  State,  81  Tex.  129. 

*  Train  v.State,  40  Q&.  529.  Under  the  rule  stated  in  the  text,  confessions 
were  excluded  in  the  following  cases:  Where  a  bailiff  said  to  a  prisoner, 
while  in  his  custody,  that  if  he  would  confess  the  offense  and  tell  where  the 
stolen  property  was,  he  should  be  turned  loose,  and  it  was  not  shown  that 
anything  had  afterwards  occurred  to  destroy  the  influence  of  the  promise 
thus  made, — Ward  v.  State,  50  Ala.  120;  where  the  owner  of  stolen  prop- 
erty, on  meeting  one  whom  he  suspected,  said  to  him,  *'  you  had  better 
return  the  chair,*'  and  he  replied  that  he  would  do  so,— Lacey  t.  State,  58 
Ala.  885;  where  the  officer  said  to  the  prisoner  in  his  custody,  *'  you  have 
got  your  foot  in  it,  and  somebody  else  was  with  you;  now  if  you  did  break 
open  the  door,  the  best  thing  you  can  do  is  to  tell  all  about  it,  and  to  tell 
who  was  with  you,,  and  to  tell  the  truth,  the  whole  truth  and  nothing  but 
the  truth,"— Kelly  v.  State,  72  Ala.  244;  where  defendants,  accused  of  lar- 
ceny, were  told  by  the  sheriff  who  arrested  them  that  it  was  no  use  for 
them  to  deny  the  offense,  and  that  it  would  be  lighter  for  them  if  they  con- 
fessed,—People  V.  Johnson,  41  Cal.  452;  where  a  servant,  induced  by  his 
master's  sajring  that,  "if  he  would  bring  up  the  meat,  there  was  a  proba- 
bility that  the  whole  matter  could  be  settled,"  confessed  that  he  stole  the 
nieat, — Byrd  v.  State,  68  Q&  661;  where  the  person  from  whom  the  money 
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been  f  onnd,  aad  that  he  had  better  tell  where  the  rest  was,  the 
confession  mduoed  by  this  langaage  should  be  disregarded,,  is 
sufficiently  favorable  to  defendant.* 

§  212.  What  Inducement  will  not  exclude. — ^Evidence  of 
a  confession  made  by  defendant  when  he  was  arrested,  there 
having  been  no  threats  or  inducements  made,  except  that  in 
response  to  his  request  for  advice  he  was  told  that,  if  he  was 
guilty,  he  had  better  ^^  tell  all  about  it,"  but  if  not  guilty,  he 
^' ought  not  to  own  it,"  is  admissible,  as  having  been  made 
voluntarily.*  So,  where  a  witness,  upon  whose  affidavit 
defendant  had  been  arrested,  testified  that,  when  the  prelimi- 
nary trial  was  about  to  be  had,  defendant  told  her  that  if  she 
would  dismiss  the  prosecution  he  would  try  to  get  her  things 
for  her ;  that  from  a  description  she  had  given  he  thought  he 
knew  where  they  were,  and  she  then  promised  to  dismiss  the 
prosecution,  it  was  held  that  the  statements  made  by  defendant 
were  voluntary  and  admissible." 

was  stolen,  told  the  prisoner  if  he  would  teU  him  where  the  money  was,  he 
''  would  not  prosecute  him  heavy,  "—Rector  v.  Commonwealth,  80  Ky.  468; 
where  an  officer  said  to  the  accused, '*  you  had  better  own  up,"  followed 
by  "  I  was  in  the  place  when  you  took  it,  we  have  got  you  down  fine;  this 
is  not  the  first  you  have  taken,  we  have  got  other  things  against  you  nearly 
as  good  as  this," — Commonwealth  v.  Nott,  185  Mass.  269. 

>  Commonwealth  v.  Kennedy,  186  Mass.  548. 

•  Dodson  T.  State,  86  Ala.  60. 

*  Murdock  v.  State,  68  Ala.  567.  Confessions  made  under  tiie  foUowing 
circumstances  were  held  voluntary  and  admissible:  Where  the  employer  of 
one  charged  with  larceny  told  him  that  he  would  be  dismissed  unless  he 
settled  with  the  owners  of  the  stolen  property,  but  retained  if  he  did  so. — 
Com.  V.  Howe,  2  AUen,  153.  Where  an  employer  said  to  his  clerk,  nineteen 
years  old,  whUe  on  bail  under  a  charge  of  larceny:  '*  I  am  satisfied  that 
there  are  other  receivers  whom  we  have  not  yet  discovered,  I  should  like  to 
have  you  make  a  clean  breast  of  this  matter,  as  W.  has  done." — Common- 
wealtii  V.  Sego,  125  Mass.  210.  Where  one  of  the  officers  searching  defend- 
ant's house  for  stolen  goods,  said  to  him  that  he  might  as  weU  own  up  as 
they  had  proof  sufficient  to  convict  him,  and  that  he  might  consider  him- 
self under  arrest.— People  v.  McCallam,  103  N.  Y.  587.  Where  defendant 
was  arrested,  tied,  and  carried  by  an  officer  to  the  house  of  his  employer 
in  another  county,  when  a  vest  (one  of  the  articles  charged  in  the  indict- 
ment) was  exhibited  by  said  employer  to  defendant,  and  in  reply  to  the 
question,  ''Where  did  you  get  that  vest?"  defendant  said:  "From  you, 
sir."— State  ▼•  Sanders,  84  N.  C.  728. 
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§  213.  Inducement  by  person  not  in  authority. — ^It  is 

only  in  cases  where  the  confession  is  obtained  by  mob  violence, 
or  by  threats  of  harm,  or  promises  of  favor,  or  worldly 
advantages  held  out  by  some  person  in  authority,  or  standing 
in  such  intimate  relation  that  the  law  will  presmne  that  his 
promises  or  threats  would  be  likely  to  exercise  such  an  influ- 
ence over  the  mind  of  the  accused  as  to  induce  him  to  state 
things  that  are  not  true,  that  the  court  is  authorized  to  exclude 
the  confession.^  Thus,  where  defendant  was  jointly  indicted 
with  another  for  larceny,  a  witness  who  had  also  had  prop- 
erty stolen,  was  properly  allowed  to  testify  that  he  went  to 
defendant  while  the  latter  was  in  jail  and  told  him  that  his 
associate  had  turned  State's  evidence,  and  asked  him  to  turn 
State's  evidence  also,  that  the  other  might  be  convicted, 
promising  him  that,  in  that  event,  he  would  ^' clear  him  of 
the  charge  of  taking  another's  property;"  and  that  the  pris- 
oner then  said  he  did  not  take  witness'  property,  but  did  take 
the  prosecuting  witness'.' 

§  214.  Confession  after  inducement  removed. — The  con- 
fession of  a  prisoner  is  not  rendered  inadmissible  by  the  mere 
fact  that  he  bad  previously  made  a  like  confession  under  duress 
of  hope  or  fear,  where  the  inducement  under  which  the  first 
confession  was  made  is  entirely  removed  at  the  time  of  the 
second  confession.'  Thus,  where  the  owner  of  stolen  goods, 
on  the  defendant's  expressing  sorrow  for  the  offense,  promised 
not  to  prosecute  him,  but  the  officer  whom  they  shortly  after 
met  told  them  the  matter  could  not  be  settled,  and  immedi- 
ately arrested  the  defendant,  the  defendant's  confessions  made 
subsequently,  were  admissible  in  evidence  against  him,  not- 
withstanding the  previous  promise  of  the  owner.  ^ 

§  215.  Entire  confession  must  be  introduced. — ^IJnder 
the  rule  that  when  part  of  an  act  or  declaration  is  given  in 

>  Bice  V.  State,  22  Tex.  App.  654;  State  ▼.  Carrick,  16  Nev.  120;  State  ▼. 
Patterson,  78  Mo.  695. 

*  State  T.  Fortner,  48  Iowa,  494. 

*  State  V.  Frazier,  6  Baxter  589;  Walker  t.  State,  9  Tex.  App.  8S. 

*  Ward  V.  People,  8  HiU,  896. 
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evidence,  the  whole  may  be  inqnired  into  by  the  other  party,* 
irhere  a  portion  of  a  conversation  has  been  offered  in  evidence, 
tending  to  establish  material  admissions  on  the  part  of  the 
accnsed,  he  is  entitled  to  have  the  exact  words  constituting 
the  admission  stated,  if  that  be  possible,  and  also  to  give  in 
evidence  the  whole  conversation  relating  to  the  same  subject- 
matter.  The  exclusion  of  such  evidence  is  sufficient  ground 
for  ordering  a  new  trial."  If  the  prosecution  relies  on  a  con- 
fession alone,  the  prisoner  is  entitled  to  the  full  effect  of  a 
portion  of  the  confession  which  goes  in  his  favor;  but  the 
prosecution  may  contradict  by  evidence  such  portion  of  the 
confession,  and  the  jury  may  convict,  notwithstanding  it,  if 
all  the  evidence,  taken  together,  warrants  that  finding. '  This 
rule  does  not  mean  that  the  jury  must  believe  all,  if  they 
accept  any  part.  They  may  believe  such  parts  of  a  prisoner's 
declarations  as  tend  to  convict,  and  reject  such  as  tend  to 
acquit.* 

§  216.  Necessity  of  corroboration. — The  rule  is,  that  a  con- 
viction cannot  be  had  upon  mere  proof  of  a  confession  of  the 
accused,  without  proof  of  the  corpus  delicti \^  especially  in  the 
case  of  a  doubtful  or  contradictory  confession  by  a  man  of 
good  moral  character.*  The  corpus  delicti  must  be  proved 
otherwise  than  by  the  confessions  of  the  accused.  * 

1  Bainey  v.  State.  20  Tex.  App.  455. 
«  People  V.  Murphy,  39  Cal.  52. 

» United  States  v.  Long,  80  Fed.  Rep.  678 ;  State  v.  V^Torthington,  64 
N.  C.  594. 

*  Brown  v.  State,  2  Tex.  App.  189. 
»  May  V.  People.  92  m.  848. 

•  Johnson  v.  State,  86  Ga.  90. 

^  Jenkins  v.  State,  41  Miss.  582.  Truth  of  the  inculpatory  circumstances 
disclosed  by  the  unwarned  confession  of  the  prisoner  must  be  shown  by  evi- 
dence aliunde  his  statement.  Thus  on  trial  of  K.  for  the  theft  of  a  horse, 
proof  that  while  in  legal  custody,  and  not  warned  that  his  statement  might 
be  used  against  him,  he  stated  that  S.  got  the  horse  at  a  certain  locality  in 
the  night,  and  brought  it  to  him,  and  that  he,  K.,  took  a  bell  from  its  neck 
and  rode  it  oil — held,  not  sufficiently  confirmed  by  mere  proof  that  the 
horse,  when  last  seen  before  stolen,  had  a  beU  on  its  neck  and  was  taken 
from  such  locaUly.— Kenyon  v.  State,  11  Tex.  App.  856.  On  a  trial  for 
theft  of  a  cow  it  i^peared  that  the  cow  had  very  peculiar  horns,  by  which 
it  was  well  known.    The  owner,  according  to  his  testimony  and  that  of  his 
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§  217.  Blselosure  of  facts  and  circumstances  found  to  be 
true. — ^A  confession,  although  not  voluntary,  will  be  admitted 
with  a  confirmatory  fact, — as  where  a  person  under  arrest 
confessed  that  he  had  stolen  a  mare,  and  that  she  was  con- 
cealed in  a  certain  place,  and  she  was  thereupon  found  in 
that  place/  This  rule  permitting  evidence  of  confessions 
which  have  been  corroborated  by  the  finding  of  the  stolen 
property,  applies,  although  the  complicity  of  the  accused 
in  the  original  taking  is  not  directly  in  proof. '  If  informa- 
tion derived  from  a  confession  of  crime  leads  to  the  dis- 
covery of  the  material  facts  which  go  to  prove  the  com- 
mission of  the  crime,  so  much  of  the  confession  as  strictly 
relates  to  the  facts  discovered  will  be  received  in  testimony, 
though  the  confession  may  not  be  shown  to  have  been  volun- 
tary.' Acts  of  accused  done  in  consequence  of  an  inadmissible 
confession,  and  tending  to  show  his  guilt,  should  be  received 
in  evidence,  and  it  is  competent  to  show  that  the  witness  was 

brother,  having  missed  the  cow,  went  to  the  bam  of  defendant,  who  was  a 
butcher,  and  behind  the  bam,  among  the  bushes,  he  found  the  head  of  his 
cow.  The  owner  also  testified  to  a  confession  by  defendant  of  the  theft, 
and  an  offer  to  pay.  Held,  that,  as  the  proof  was  so  positive  and  strong,  a 
refusal  to  instruct  as  to  the  necessity  that  the  confession  be  corroborated  was 
not  prejudicial,  though  the  refusal  was  based  on  the  erroneous  ground  that 
such  corroboration  was  not  necessary. — Willard  v.  State,  27  Tex.  App.  886. 

1  Sampson  y.  State,  54  Ala.  241;  State  v.  Mortimer,  20  Kan.  98;  Heard  v. 
State,  59  Miss.  545;  Laros  v.  Conmionwealth,  84  Pa.  St.  200;  White  v.  State, 
8  Heisk.  888;  Selvidge  v.  State,  80  Tex.  60;  Zumwalt  v.  State,  5  Tex.  App. 
621;  Brown  v.  State,  26  Tex.  App.  808. 

*  Berry  v.  State,  4  Tex.  App.  492.  After  the  arrest  of  accused  for  the 
theft  of  a  horse,  he  was  asked  by  the  officer  where  the  saddle  was  with 
which  the  horse  had  been  ridden;  to  which  he  replied  that  it  was  in  the 
grass  behind  the  horse,  where,  upon  search,  the  officer  then  found  it  secreted. 
Held,  that  this,  together  with  other  statements  of  the  accused,  made  after 
his  arrest,  and  found  to  be  true,  tended  to  establish  his  guilt,  and  was  com- 
petent evidence  for  the  State,  notwithstanding  the  accused  was  not  on  trial 
for  theft  of  the  saddle. — Speights  v.  State,  1  Tex.  App.  551. 

'  Lowe  V.  State,  88  Ala.  8.  Under  Code  Crim.  Proc.  art.  750,  allowing  a 
confession  made  by  defendant  while  in  custody  to  be  used  in  evidence,  if, 
in  connection  with  the  confession,  '*  he  make  statement  of  facts  or  of  cir- 
cumstances that  are  found  to  be  true  which  conduce  to  establish  his  guilt," 
a  statement  of  such  facts  by  defendant,  which  are  true,  but  are  f oimd  to  be 
80  on  the  statements  of  another,  and  not  as  a  result  of  defendant's  state- 
ment, does  not  authorize  the  admission  of  the  confession  in  evidence. — 
Ciowder  v.  State,  28  Tex.  App.  51. 

29 
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directed  by  the  accused  where  to  find  the  stolen  goods,  and 
that  they  were  found  there  accordingly,  though  his  confession 
of  guilt  previously  made  to  the  witness  may  be  inadmissible, 
as  being  induced  by  improper  influence;*  but  it  is  not  compe- 
tent to  inquire  whether  he  confessed  that  he  had  concealed 
them  there,  and  the  fact  that  they  were  so  found  does  not 
render  admissible  a  confession  unduly  obtained.'  Money 
stolen  is  sufficiently  identified  to  admit  evidence  that  the  pris- 
oner, upon  being  charged  with  his  guilt,  produced  it  from  the 
place  of  concealment  and  delivered  it  to  the  witness,  when  in 
addition  to  this  fact  the  witness  testified  that  it  consisted  of 
bills  all  upon  the  same  bank  and  of  the  same  denomination  as 
those  stolen  from  him,  and  that  he  believed  them  to  be  his, 
and  it  appears  that  the  money  consisted  of  many  bank  bills  of 
the  same  small  denomination.  But  testimony  that  goods 
were  produced  in  consequence  of  charging  prisoner  with  steal- 
ing them  is  inadmissible,  unless  the  goods  are  shown  to  have 
been  in  the  prisoner's  possession,  and  are  identified  with  those 
stolen.* 

§  218.  Betermintng  the  question  of  competency. — The 

admissibility  of  a  confession  is  for  the  court  to  decide,  its 
credibility  is  for  the  jury.*    The  court  should  not  admit  the 

>  Belote  V.  State,  36  Miss.  96;  72  Am.  Dec.  163;  State  v.  Garrett,  71  N.  C. 
85;  17  Am.  Rep.  1. 

*  State  V.  Garvey,  28  La.  An.  925 ;  26  Am.  Rep.  128.  And  see  also, 
Com.  V.  Knapp,  9  Pick  496 ;  20  Am.  Dec.  491 ;  State  v.  Linsey,  78  N.  C. 
499.  On  a  trial  for  stealing  money,  the  statement  of  the  prisoner,  not 
voluntarily  made,  that  he  would  point  out  the  place  where  the  money 
was  buiried,  in  connection  with  the  fact  that  he  did  so,  and  that  the  money 
was  found  there,  is  admissible  in  evidence;  but  not  the  further  statement, 
"  I  buried  it  in  the  ground  there." — People  v.  Hoy  Yen,  84  Cal.  176.  Defend- 
ant was  approached  by  persons  who,  without  his  knowledge,  were  looking 
for  a  stolen  mare.  They  asked  defendant  where  the  mare  was  which  "you 
and  M.  had,'*  and  defendant  informed  them.  The  mare  was  found  at  the 
place,  as  a  result  of  defendant's  statement.  Heldf  that  defendant's  state- 
ment w^as  not  admissible  against  him,  as  a  confession  of  theft,  as  the  state- 
ment in  no  way  conduced  to  establish  his  guilt;  it  not  showing  that  he 
obtained  his  knowledge  through  his  guilty  connection  with  the  property. — 
VanMusgrave  v.  State,  28  Tex,  App.  57. 

3  Belote  V.  State,  36  Miss.  96;  72  Am.  Dec.  163. 

*  Young  V.  Com.,  8  Bush  366. 
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confession  unless  it  clearly  appears  to  have  been  properly 
obtained,  and  should  exclude  it  after  admission  if  it  then 
appears  that  it  was  not  so  obtained. ' 


CHAPTER  XXVin. 

DEFENSES. 

§  219.  In  general.  g  22S.  Guilt  of  ancyther. 

220.  Advice  of  counaeL  229.  Xgnoranoc  of  law. 

221.  Agency.  280.  Ignorance  of  fact 

222.  AUbi.  281.  Infancy. 
228.  Character.  282.  Insanity. 

224.  Consent.  288.  Intoxication. 

225.  Duress.  284.  Kleptomania. 

226.  Exculpatory  declarations.  285.  Marital  coercion. 

227.  Former  jeopardy.  286.  Title;  ownership;  claim  of  right. 

§  219.  In  general. — It  is  competent  for  the  defendant  to 
introduce  any  legal  proof  conducing  to  show  the  intent  with 
which  he  took  the  property,  or  whose  property  it  was,  or  the 
general  or  special  title  to  it.*  Thus,  the  accused  may  show 
that  just  before  the   taking,  he  had  arranged  with  a  third 

1  Simmons  v.  State,  61  Miss  248.  See,  also,  Rap.  Crim.  Proc.  §  278.  In 
a  trial  for  larceny,  a  policeman,  who  arrested  defendant  and  one  H.,  testi- 
fied that  when  defendant  and  H.  were  disputing  over  the  matter  he  said  to 
them  that  whichever  one  stole  this  vest  should  confess  it,  and  defendant 
eaid,  *'  I  took  the  vest ; "  that  he  released  H. ,  and  no  inducement  or  threat 
was  made  to  procure  the  confession.  He  was  corroborated  by  another 
policeman.  H.,  as  a  witness  for  defendant,  stated  that  the  policeman  said 
to  him:  '*  If  you  committed  this  larceny  it  would  be  best  for  you  to  con- 
fess it  You  will  get  a  lighter  fine.''  At  a  former  trial,  H.,  as  a  witness 
for  the  State,  had  testified  that  the  confession  was  not  freely  and  volun- 
tarily made,  and  the  court  excluded  it.  Held,  that  it  v^as  not  error,  on  the 
second  trial,  to  admit  the  testimony  of  the  officers  as  to  the  confession 
without  calling  H.  as  a  witness  for  the  State,  and  to  submit  the  question  to 
the  jury  as  to  whether  the  confession  was  freely  and  voluntarily  made. — 
Bailey  v.  State,  80  Ga.  859. 

*  People  V.  Stone,  16  Cal.  869.  A  called  at  an  express  office  for  a  pack- 
age addressed  to  B.,  and  containing  a  watch  alleged  to  have  been  stolen  by 
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person  to  return  the  horse  to  its  owner  after  having  been 
driven  to  a  certain  town.*  And  one  on  trial  for  theft  may 
introduce  evidence  to  show  the  character  and  intent  of  his  pos- 
session." Again,  defendant  may  show  that  the  market  value 
of  the  article  which  he  is  indicted  for-  stealing  is  less  than  the 
amount  necessary  to  constitute  a  felony.*  And,  as  a  fact 
bearing  upon  the  innocence  of  one  charged  with  larceny,  it  is 
competent  for  him  to  show  that  he  had  proposed  marriage  to 
a  woman  who  testifies  that  she  asked  him  for  a  large  loan 
shortly  after  the  larceny,  and  that  he  promised  to  make  it.* 
And  where  the  State  introduced  evidence  of  the  foot-print  of 

C.  Held,  that  on  the  prosecution  of  C.  for  the  larceny,  it  was  proper  for 
the  defense  to  question  A.  as  to  directions  left  with  A.  by  B.  for  receiving 
mail  and  express  matter  addressed  to  B  — People  v.  Lyons,  49  Mich.  78. 

*  State  V.  Shermer,  55  Mo.  88.  The  evidence  showed  that  defendant  bor- 
rowed the  chattel  in  question  to  take  it  to  a  certain  place,  but  went  to 
another  place,  where  he  sold  the  chattel  and  used  the  proceeds.  Held,  that 
he  should  have  been  permitted  to  prove,  as  bearing  upon  his  intent  in  bor- 
rowing the  chattel,  that  he  had  made  a  previous  arrangement  with  a  third 
person  to  go  with  him  to  such  first-mentioned  place,  and  did  not  go  tliere 
because  sickness  prevented  such  third  person  from  going  there  with  him. — 
Grimes  v.  State,  68  Ind.  193. 

*  Sattillo  V.  State,  16  Tex.  App.  249.  The  property  stolen  was  about  six 
bushels  of  wheat.  It  was  proved,  on  the  part  of  the  prosecution,  that  a 
smaU  quantity  of  wheat  of  the  same  kind  as  that  stolen,  was  found  in  the 
pocket  of  the  prisoner  by  a  police  officer,  who  testified  that  the  prisoner 
said  it  was  a  sample  **  fetched  up  to  sell  by,"  and  that  he  had  sold  some 
wheat  to  S.  &  G. ,  miUers,  at  W.  One  of  that  firm  testified  that  he  pur- 
chased about  six  bushels  of  some  man,  but  did  not  identify  the  prisoner  as 
the  man.  The  prisoner,  as  a  witness,  denied  making  the  statement  as  to 
the  wheat,  and  offered  to  prove  that  about  that  time  he  had  sold  wheat  at 
another  place.  This  was  objected  to,  and  rejected.  Held,  error. — People 
V.  Crapo,  76  N.  Y.  288.  After  the  State,  on  one's  trial  for  theft  of  cattle, 
had  proved  that  he  shot  them  in  his  corn-field,  and  that  their  hides  were 
found  in  his  smoke-house,  held,  that  he  should  have  been  allowed  to  prove 
that,  at  the  time  he  shot  them,  he  exclaimed  that  he  had  driven  them  off 
as  often  as  he  intended,  and  that  he  was  not  raising  a  crop  for  other  people's 
cattle  to  destroy. — McPhail  v.  State,  9  Tex.  App.  164. 

»  Cannon  v.  State,  18  Tex.  App  172. 

*  People  V.  Howes,  81  Mich.  306.  On  trial  of  H.  for  theft  of  O.'s  horse, 
O.  testified  that,  on  information  that  P.  and  C.  had  taken  the  horse  away, 
he  followed  them  into  another  coimty,  arrested  P.,  and  recovered  the  horse. 
Held,  that  H.  should  be  allowed  to  prove  by  O.  that  H.  lent  O.  the  animal 
ridden  in  pursuit.— Hinds  v.  State,  11  Tex,  App.  238.  On  trial  of  B.  for 
theft  of  a  mare,  the  indictment  having  laid  the  ownership  in  A.  as  adminis- 
trator of  C,  under  the  inventory  of  O.'s  estate,  held,  that  B.  might  properly 
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a  peculiar  boot  from  the  place  of  the  theft  to  defendant's 
house,  it  was  error  to  refuse  defendant  the  opportunity  of 
showing  that  he  had  not  worn  or  possessed  such  a  boot.*     But 
one  cannot  justify  a  theft  of  food  because  he  was  starving. 
The  law  will  admit  of  no  such  an  excuse;"  for  every  such  an 
one  has  a  right  to  be  supported  under  the  poor  laws.*     So  evi- 
dence that  defendant  telegraphed  a  sheriff  to  come  and  arrest 
him,   and  surrendered  voluntarily,  is  not   admissible  in  his 
favor.*    Nor  is  proof  that  the  prosecutor,  after  he  had  been 
drawn  and  summoned  as  a  grand  juror,  proposed  to  the 
defendants  not  to  prosecute  them  if  they  would  pay  for  the 
stolen  property,  which  offer  was  refused.  *    Nor  can  he  show 
by  the  owner  of  the  stolen  property  such  owner's  belief  that 
defendant  was  not  the  thief ;  such  evidence  is  irrelevant.*     So 
defendant's  evidence  that  he  fled  the  country,  on  hearing  that 
he  was  to  be  prosecuted,  because  he  was  poor,  and  unable  to 
give  an  appearance  bond  for  so  serious  a  charge,  is  properly 
excluded,  since  it  is  incompetent  for  a  witness,  giving  evidence 
in  his  own  behalf,  to  testify  to  his  uncommunicated  inten- 
tions.*   Again,  it  is  no  defense  to  one  indicted  for  the  larceny 
of  intoxicating  liquors,  or  the  embezzlement  of  their  proceeds, 
that  such  liquors  were  kept  for  sale,  or  sold  in  violation  of 
law.*    And  the  supposition  of  the  thief  that  the  article  stolen 
belonged  to  one  indebted  to  him  is  no  defense,  not  even  if  the 
supposition  were  true.*     Nor  is  it  a  valid  objection  to  a  con- 
viction for  larceny,  that  the  circumstances  attending  the  theft, 
as  proved  on  the  trial,  were  such  that  the  accused  might  have 

introduce  the  inventory  and  appraisement.— Baker  v.  State,  11  Tex.  App. 
262. 

*  Stone  v.  State,  12  Tex.  App.  219. 

*  4  Black.  Com.  81;  1  Hale  P.  C.  54,  565;  Dalton  Just.  c.  151,  §  5;  2  East 
P.  C.  698. 

*  Rex  V.  Friend,  R.  &.  R.  C.  G.  20.    See  Rex  v.  Squire,  1  Russ  G.  &  M.  80, 
678. 

*  Walker  v.  State,  18  Tex.  App.  618. 
■  wmiams  V.  State,  52  Ala.  411. 

*  Conner  v.  State,  6  Tex.  App.  457. 

">  Toliver  v.  State,  (Ala.)  10  So.  Rep.  428. 

*  Commonwealth  v.  Smith,  129  Mass.  104. 

*  Gettinger  v.  State,  18  Neb.  808. 
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been  indicted  for  robbery,*  or  any  other  higher  crime,  such  as 
burglary."  So  the  fact  that  there  was  nothing  to  t^te  is  no 
defense  to  a  prosecution  for  an  attempt  to  commit  a  larceny 
from  the  person.*  And  in  a  prosecution  for  stealing  a  pocket- 
book  dropped  in  a  saloon,  testimony  as  to  what  the  complain- 
ing witness  had  done,  at  another  saloon,  in  dropping  his 
pocket-book  and  charging  theft,  is  properly  excluded.*  So, 
also,  the  fact  that  the  prosecutrix  showed  some  anxiety  lest 
the  poor  authorities  of  the  city  in  which  she  lived  should  learn 
that  she  was  the  owner  of  the  money  alleged  to  have  been 
stolen,  cannot  be  shown  as  a  defense.  * 

§  220.  Advice  of  counsel. — The  fact  that  the  defendant  in 
good  faith  consulted  counsel,  and  was  advised  by  them  that 
he  was  authorized  to  do  that  with  which  he  is  charged,  and 
acted  on  such  ad\dce,  is  no  defense  to  an  indictment,  although 
such  evidence  would  address  itself  strongly  to  the  discretion  of 
the  court  after  conviction,  in  mitigation  of  punishment.* 
Where  respondent  seeks  to  show  good  faith  by  putting  in  evi- 
dence a  conversation  between  himself  and  his  counsel,  his  offer 
must  be  distinct  as  to  the  nature  of  the  conversation  in  order 
to  render  it  admissible ;  and  there  should  also  be  an  offer  to 
show  that  respondent  followed  the  advice  given,  for  one  can- 
not rely  upon  the  advice  of  counsel  to  show  that  he  has  acted 
in  good  faith  unless  he  also  shows  that  he  has  followed  the 
advice.' 

§  221.  Agency. — The  fact  that  a  defendant  was  acting  as 
the  agent  of  another  in  the  commission  of  an  offense  will  afford 
no  excuse  or  justification  ;*  since  an  illegal  act  cannot  be  justi- 
fied by  an  order  from  superior  authority,  no  matter  how  high 

I  BoDsall  V.  State,  85  Ind.  460. 
«  People  V.  Smith,  57  Barb.  46. 
'  People  V.  Jones,  46  Mich.  441. 

•  People  V.  Long,  44  Mich.  296. 

»  People  V.  McHale,  15  N.  Y.  Supp.  496. 

•  United  States,  v.  Bunten,  10  Fed.  Rep.  780. 
'  People  V.  Long,  50  Mich.  249. 

•  AUyn  v.  State,  21  Neb.  593. 
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the  source  from  which  it  emanates.  But  such  order  may  go 
in  extenuation  of  it.  ^  Thus,  on  a  trial  for  theft  of  cattle,  the 
mere  fact  that  the  accused  was  acting  as  the  hired  hand  of 
another,  is  no  defense,  if  he  knew  that  his  employer  was  caus- 
ing them  to  be  driven  off  with  mtent  to  steal  them.*  But 
defendant  may  prove  conversations  with  himself  and  in  his 
presence,  tending  to  show  that  he  took  possession  of  the  goods 
under  the  honest  belief  that  he  was  acting  as  agent  for  the 
real  owner.'  So  also,  the  accused  may  prove  by  a  competent 
witness  that  another  person,  accused  with  him  of  having  stolen 
a  hog,  and  convicted  on  a  separate  trial,  had  asked  him  just 
before  the  alleged  offense,  '  ^  to  go  and  help  him  get  his  hog. ' ' 
The  circumstance  was  part  of  the  res  gestm^  and  the  evidence 
admissible  to  show  the  absence  of  the  cmimua  fv/ramdi.*  But 
on  the  trial  of  two  persons  for  the  larceny  of  a  load  of  wheat, 
it  is  not  error  to  reject  evidence  tending  to  show  that  the 
father  of  one  of  the  persons  charged  tried  to  hire  other  per- 
sons to  haul  the  wheat  to  town,  and  declared  that  he  had  hired 
the  prisoners  to  do  so,  such  evidence  being  mere  hearsay.  * 

§  222.  Alibi. ' — ^Under  the  weight  of  authority  the  burden 
of  proving  an  alihi  is  on  defendant.  ^  Evidence  to  prove  an 
aiibi  should  be  received  with  great  caution ;  but  the  defense, 
if  established,  is  equal  to  any  other;'  and  if  a  reasonable  doubt 
is  created  by  the  evidence,  he  should  be  acquitted;*  even 
though  the  alihi  does  not  cover  the  whole  time  during  which 
the  crime  was  committed.**    It  is  not  necessary  that  the  jury 

>  State  V.  Sparks,  27  Tex.  027. 

*  Taylor  v.  State,  5  Tex.  App.  529;  Murphy  v.  State,  6  Tex.  App.  420. 

*  Chambers  v.  State,  62  Miss.  108;  State  v.  Waltz,  52  Iowa  227. 

«  State  T.  DeUwood,  88  La.  An.  1229;  State  v.  Jacques,  86  La.  An.  1031. 

*  State  T.  Romain,  44  Kan.  719. 

*  See  also  infra  §  256. 

^  Oarrity  v.  People,  107  lU.  162;  State  v.  Hemrick,  62  Iowa  414;  State  y 
Hamilton,  57  Iowa  596;  State  y.  Krewsen,  Id.  588;  State  y.  Biyers,  68  Iowa 
611;  State  y.  Jennings,  81  Mo.  185.    Contra  Johnson  y.  State,  21  Tex.  App. 
868;  Ayres  y.  State,  Id.  899. 

*  Proyo  y.  State,  55  Ala.  222. 

*  People  y.  Nelson.  85  Cal.  421;  State  y.  Hardin,  46  Iowa  628;  State  y. 
Watson,  7  S.  C.  68. 

»  Kaufman  y.  State,  49  Ind.  248;  Stuart  y.  People,  42  Mich.  255;  State  y. 
Jaynes,  78  N.  C.  504. 
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should  be  "fully  satisfied''  of  the  truth  of  the  evidence;*  and 
it  is  error  to  instruct  that  defendant  must  ^  ^  satisfactorily ' ' 
establish  the  defense."  Proof  of  an  (Uibi  by  a  preponderance 
of  evidence  justifies  an  acquittal.'  Proof  tending  to  establish 
this  defense,  though  inconclusive,  should  be  submitted  to  the 
jury;*  and  the  jury  may  consider  such  evidence  as  rebutting 
the  presumption  arising  from  possession  of  the  stolen  property.  * 
Where  there  is  a  defense  of  an  aliiiy  the  evidence  in  support 
of  it  should  be  considered  in  connection  with  all  the  other  evi- 
dence in  the  case,  and  if,  on  the  whole  evidence,  there 
is  reasonable  doubt  of  defendant's  guilt,  he  should  be  acquit- 
ted.* But  an  alibi  is  not  conclusive,  unless  defendant  shows 
himself  to  have  been  so  far  away  that  he  could  not 
have  participated.^  The  defense  is  not  one  requiring  that  the 
evidence  given  in  support  of  it  should  be  scrutinized  otherwise 
or  differently  from  that  given  in  support  of  any  other  issue  in 
a  cause;*  and  evidence  to  prove  an  alibi  is  not  open  to  the 
objection  of  being  cumulative.*  But  one  on  trial  for  a  crime 
may  not,  for  the  purpose  of  proving  an  alibi,  show  what  he 
said  on  his  return  home  as  to  where  he  had  been  during  his 
absence."  An  unsuccessful  attempt  to  prove  an  alibi  does  not 
raise  a  presumption  of  guilt ;  though  detection  of  a  fraudulent 
attempt  to  establish  a  fictitious  aUbi  by  perjury  may  well  have 
such  an  effect."  In  Kansas,  defendant  need  not  prove  the 
defense  by  a  preponderance  of  the  evidence.  Where  the 
State  alleges  that  the  accused  was  personally  present  at  the 
commission  of  the  crime,  and  such  presence  is  necessary  to  a 
conviction,  that  fact  must  be  established  by  the  State  beyond 
a  reasonable  doubt. " 

1  State  y.  Henry,  48  Iowa  408. 

*  Hoge  V.  People,  117  Dl.  85. 

*  State  V.  McCracken,  66  Iowa  560;  State  t.  Northrup,  48  Iowa  588. 

*  People  v.  Fong  Ah  Sing,  64  Cal.  258. 
«  State  V.  Sidney,  74  Mo.  890. 

«  Pate  V.  State,  (Ala.)  10  So.  Rep.  665. 
*>  State  V.  Fenlason,  78  Me.  495. 

*  People  T.  lAttimore,  86  Cal.  408. 

*  Smythe  v.  State,  17  Tex.  App.  244. 
10  State  ▼.  McCracken,  66  Iowa  569. 
"  Porter  v.  State,  55  Ala.  95. 

"  State  V.  Child,  40  Kan.  482.     Upon  trial  for  laroeny  of  cattle,  and  a 
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§  223.  Character' — (a)  AdmissihUity. — Defendant's  good 
character  is  to  be  considered  by  the  jury  with  other  evidence 
in  his  favor,  upon  his  trial  for  a  crime."  Such  evidence  is 
admissible  as  relevant  to  the  credibility  of  the  evidence  against 
him,  and,  like  any  other  fact,  is  to  be  considered  by  the  jury 
in  determining  whether  or  not  his  guilt  has  been  established 
beyond  a  reasonable  doubt.  Its  competency  is  not  restricted 
to  doubtful  cases ;  and  in  such  cases  it  is  superfluous.*  When  a 
criminal  intention  is  of  the  essence  of  the  offense  charged,  the 
accused  may,  as  bearing  upon  the  question  of  his  guilt  or  inno- 
cence, put  in  issue,  and  prove,  his  general  good  character  in 
that  respect  which  is  impugned  by  the  accusation.^  Thus, 
evidence  of  defendant's  character,  showing  that  he  would  not 
be  likely  to  have  conmiitted  the  crime,  is  admissible  at  any 
time,  though  his  character  be  not  in  any  way  directly  im- 
peached.*   Even  where  the  defense  is  insanity,  evidence  is 

defense  of  an  o/i&t,  testimony  was  introduced  by  the  State  tending  to  show 
that  the  cattle  had  been  seen  in  defendant's  possession  on  the  28th  of  August, 
and,  subsequently,  other  witnesses  testified  that  they  had  seen  the  cattle  in 
defendant's  possession  *'about  two  weeks"  before  September  17.  Held, 
that  if  the  jury  believed  that  the  time  testified  to  by  these  latter  witnesses 
was  exactly  two  weeks  before  September  17  their  testimony  was  not  to  be 
considered;  but  that  it  might  be  considered,  if,  in  considering  the  words 
"  about  two  weeks,"  they,  without  guessing  upon  the  subject,  concluded 
that  it  was  before  August  28. — People  v.  La  Munion,  64  Mich.  709.  On  a 
trial  for  the  larceny  of  two  horses  which  must  have  been  secreted  by  the 
thief  on  an  island  in  the  Platte  river  on  a  certain  night,  five  witnesses  testi- 
fied that  the  prisoner  was  in  a  town  twenty  miles  from  the  river  on  that 
night  at  eleven  o'clock,  and  the  only  evidence  for  the  prosecution  was  a 
witness'  testimony  that  the  prisoner  came  to  his  house  in  the  same  town 
about  four  o'clock  the  next  morning.  Held,  that  there  was  no  evidence  to 
justify  a  verdict  of  guilty. — Staman  v.  State,  14  Neb.  68.  Where  the  State, 
in  a  prosecution  for  theft  of  a  horse,  relies  on  testimony  of  two  witnesses 
that  they  saw  three  men  take  the  horse  from  a  place  of  concealment,  and 
that  they  **  took"  defendant  to  be  one  of  them,  and  that  the  person  they 
took  to  be  defendant  was  riding  a  horse  similar  to  one  which  defendant  had, 
a  motion  for  continuance  to  procure  a  witness  to  show  an  alibi  should  be 
granted.— Taylor  v.  State,  27  Tex.  App.  44. 
>  See,  also,  infra,  §  257. 

•  McQueen  v.  State,  82  Ind.  72. 

•  Lee  V.  State,  2  Tex.  App.  888;  State  v.  Barth,  25  S.  C.  175;  60  Aul  Rep. 
496.  Contra,  State  v.  Wells,  Coxe,  424;  1  Am.  Dec.  211;  Territory  v.  Elehn, 
1  Wash.  584. 

«  Coffee  y.  State,  1  Tex.  App.  548. 

•  State  V.  Donohoo,  22  W.  Va.  761. 
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admissible  of  the  uniform  good  character  of  the  accused  as  a 
man  and  a  citizen.*  But,  if  the  jury  are  satisfied  from  the 
evidence  of  a  prisoner's  guilt,  his  good  character  cannot  be 
a  ground  of  acquittal.'  In  order  competently  to  testify  on 
cross-examination  touching  character,  the  witness  must  have 
heard  a  suf9cient  number  of  persons  speak  of  the  assailed  to 
be  able  to  express  the  well-founded  opinion  that  he  believes  he 
knows  what  a  majority  would  say  if  called  on  to  speak." 
Negative  evidence  of  character  is  competent ;  for  instance,  the 
testimony  of  a  witness  who  swears  that  he  has  been  acquainted 
with  an  accused  person  for  a  considerable  time,  under  such 
circumstances  that  he  would  be  more  or  less  likely  to  have 
heard  what  was  said  about  him,  and  has  never  heard  any 
remark  about  his  character ;  the  fact  that  a  person's  character 
is  not  talked  about  at  all  being  excellent  evidence  that  he 
gives  no  occasion  for  censure,  or  in  other  words,  that  his 
character  is  good.*  The  right  of  the  State  to  introduce  evi- 
dence to  rebut  proof  of  good  character,  introduced  by  the 
accused,  is  confined  to  proof  of  general  character,  and  does 
not  admit  proof  of  rumors  as  to  a  particular  fact.  ^ 

(J)  Limit  as  to  traits y  and  as  to  time. — The  defendant  is 
entitled  to  offer  in  defense  evidence  as  to  his  good  character, 
and  the  only  limitation  by  which  the  rule  should  be  circum- 
scribed is,  that  in  each  case  the  character  sought  to  be  proved 
should  not  be  general,  but  such  as  would  make  it  unlikely  that 
the  defendant  would  be  guilty  of  the  particular  crime  with 
which  he  is  charged.*  Thus,  on  trial  for  larceny,  the  pris- 
oner's evidence  of  good  character  must  be  confined  to  his 

»  Hopps  V.  People,  31  HI.  885. 

«  State  V.  McMurphy,  52  Mo.  251. 

»  Poole  V.  State,  58  Term.  288. 

«  State  V.  Lee,  22  Minn.  407;  21  Am.  Rep.  769. 

*  State  V.  Laxton,  76  N.  C.  216.  Where,  on  trial  for  stealing  letters  and 
packages  from  the  mail,  it  appeared  that  defendant,  when  it  was  made 
known  to  him  that  he  was  suspected,  although  in  a  distant  State,  immedi- 
ately returned  to  his  former  residence  and  demanded  a  full  investigation  of 
the  charge,  it  was  held  that  this  circumstance,  together  with  proof  of  his 
good  character,  was  entitled  to  the  consideration  of  the  jury,  unless  the  evi- 
dence of  guilt  was  clear  heyond  a  reasonable  doubt. —  United  States  v. 
Crow,  1  Bond,  51. 

•  Kee  V.  State,  28  Ark.  155;  Stete  v.  King,  78  Mo.  566. 
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character  for  honesty  and  integrity.*  So,  also,  evidence  of 
character  should  be  limited  to  the  time  subsequent  to  the  dis- 
covery of  the  offense,  and  not  to  be  extended  to  the  time  of 
the  arrest." 

(c)  Weight  cmd  eff^ect. — Good  character,  when  proven,  is  a 
fact  in  the  case;  it  is  a  circumstance  tending  to  establish 
innocence,  and  it  is  not  to  be  put  aside  by  the  ]uvy  in  order 
to  ascertain  if  the  other  facts  and  circumstances  do  not  estab- 
lish guilt  beyond  a  reasonable  doubt.*  The  presumption  of 
innocence  which  arises  from  it  varies  in  force,  not  with  the 
grade  of  the  crime  charged,  but  with  the  circumstances.*  In 
some  jurisdictions  good  character  is  admissible  against  circum- 
stantial but  not  against  direct  evidence  of  guilt ;  and  evidence 
of  good  character  does  not,  per  se^  rebut  the  pi'esumption  of 
guilt  arising  from  circumstances,  but  is  evidence  proper  to  be 
considered  by  the  jury,  the  effect  of  which,  as  to  whether  it 
does  in  fact  rebut  such  presumption  or  not,  is  for  them  to 
determine.*  Thus,  it  is  held  that  proof  of  previous  good 
character  will  not  rebut  the  presumption  of  guilt  from  posses- 
sion of  stolen  property.*  But  the  prevalent  modern  rule  is 
that  the  jury  are  to  take  proof  of  the  prisoner's  good  char- 
acter into  consideration,  irrespective  of  the  conclusiveness  or 
weakness  of  the  direct  evidence  of  guilt.'  It  is  to  be  con- 
sidered by  the  jury  as  well  where  there  is  direct  evidence  of 
the  commission  by  him  of  the  crime  charged,  as  where  the 
evidence  is  circumstantial.  In  the  former  case  it  is  to  be  con- 
sidered upon  the  question  of  the  credibility  of  the  evidence.  * 
The  question  of  defendant's  guilt  being  in  doubt,  he  is  entitled 
to  a  charge  that  evidence  of  his  previous  good  character  is  to 
be  considered  by  the  jury.*  Proof  of  good  character  is  admis- 
sible in  all  criminal  prosecutions,  not  only  where  doubt  exists 

1  State  V.  Bloom,  68  Ind.  54;  84  Am.  Rep.  247. 

*  White  V.  Ck>mmonwealth,  80  Ky.  480. 

*  People  y.  Ashe,  44  CaL  288. 

«  Harrington  v.  State,  19  Ohio  264. 

*  State  V.  Beebe,  17  Minn.  241. 

*  Wagner  v.  State,  107  Ind.  71;  57  Am.  Rep.  79. 
^  Kistler  t.  State,  54  Ind.  400. 

*  Stover  V.  People,  56  N.  Y.  815. 

*  People  ▼.  Clements,  42  Hun  858. 
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on  the  other  proof,  but  also  to  generate  a  doubt.  Such  proof, 
however,  is  not  to  be  considered  "independent  of  but  in 
connection  with  the  testimony ;  and  it  is  for  the  jury  to  say, 
after  a  deliberate  consideration  of  all  the  evidence,  whether  it 
establishes  the  guilt  or  innocence  of  the  prisoner.*  Where 
there  is  no  evidence  of  the  prisoner's  character,  it  will  not  be 
presumed  either  good  or  bad.  "While  the  law  presumes  every 
one  innocent,  it  does  not  presume  any  one  to  have  a  good 
character. "  Thus,  the  failure  of  one  on  trial  for  crime  to  call 
witnesses  as  to  general  good  character  raises  no  presumption 
of  bad  character." 

§  224.  Consent. — The  fact  that  the  accused  obtained  the 
property  by  consent  of  a  person  entrusted  with  it  by  the 
owner,  under  such  circumstances  as  render  such  custodian 
guilty  of  embezzlement,  will  not  prevent  him  from  being  con- 
victed of  larceny.*  So  also  evidence  that  the  owner  of  the 
property  was  dead,  and  had  said  that  the  accused  had  his  con- 
sent to  take  it,  is  properly  excluded.*  One  is  guilty  of  larceny, 

1  WiUiamB  v.  State,  52  Ala.  411;  Carson  ▼.  State,  50  Ala.  184;  People  t. 
Kerr,  6  N.  T.  Cr.  406;  United  States  ▼.  Jackson,  29  Fed.  Rep.  608;  People 
T.  Doggett,  62  Cal.  27. 

*  Banner  v.  State,  54  Ala.  127;  25  Am.  Rep.  662. 

>  State  V.  Dockstader,  42  Iowa  436. 

^  State  V.  McCartey ,  17  Minn.  76.  On  a  trial  for  the  theft  of  a  horse  taken 
from  the  possession  of  H.,  who  was  holding  it  for  S.,  defendant  claimed 
that  he  had  purchased  the  horse  from  H.,  but  this  was  denied  by  H  It 
appeared  that  defendant  took  the  horse,  and  delivered  it  in  part  payment  of 
a  note  due  from  him;  that,  while  defendant  was  taking  the  horse  to  be  so 
delivered,  he  was  met  by  H.,  who  knew  the  horse,  but  who  said  nothing 
to  defendant  about  it.  The  county  commiBsioner  stated  that  the  horse  was 
an  estray,  and  turned  it  over  to  S.  to  take  care  of  until  it  was  sold;  that  S. 
left  the  county,  and  that  a  short  time  before  the  day  of  sale  the  commis- 
sioner was  told  by  H.  that  he  did  not  know  what  had  become  of  the  horse. 
H.  testified  that  he  told  the  commissioner  that  it  had  gone  off  the  range. 
Held,  that  the  evidence  tended  to  show  that  the  horse  was  taken  with  H.*s 
consent,  and  did  not  support  the  conviction.— Chalk  v.  State,  (Tex.)  18  S. 
W.  Rep  864. 

^  Sneed  v.  State,  4  Tex.  App.  514.  On  the  trial  of  an  indictment  for  the 
larceny  of  a  horse,  the  taking  of  which  clandestinely  in  the  night  time  was 
not  denied  by  defendant,  who  did  not  inform  the  owner  afterwards,  the 
issue  being  only  as  to  the  intent  of  the  taking,  whether  felonious  or  under 
an  honest  belief  that  he  had  a  Ucense  from  the  owner  to  use  the  horse  in 
escaping  from  revenue  officers,^-evidenoe  that  the  owner  knew  defendant 
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although  the  owner  knowing  his  intention  furnished  him  oppor- 
tunities that  he  might  entrap  him/  Thus,  it  is  not  consent 
to  the  taking  for  the  owner  to  obtain  the  aid  of  a  detective, 
who  for  the  purpose  of  detection  joins  the  defendant  in  a 
criminal  act  designed  by  the  defendant  and  carried  into  exe- 
cution by  actual  theft/ 

§  225.  Buress. — Duress  avoids  all  acts  and  relieves  from 
responsibility  for  crime.* 

§  226.  Exculpatory  declarations — (a)  When  admissible  as 
part  of  the  res  gestae. — The  weU-settled  rule  is,  that  declara- 
tions of  one  on  trial  for  a  crime,  if  a  part  of  the  res  gestm^  are 

had  been  engaged  in  iUicit  distilling,  and  on  one  occaedon  had  found  a  keg 
of  whiskey  under  his  stepe,  which  had  been  put  there  the  night  before,  and 
"from  some  things  which  had  occurred  between  them  before,  he  supposed 
the  defendant  had  put  it  there  "  is  inadmissible,  although  proposed  in  con- 
nection with  evidence  showing  intimate  personal  and  social  relations 
between  them  and  that  defendant  had  furnished  whiskey  to  the  prosecu- 
tor, which  he  knew  had  been  made  by  defendant,  in  violation  of  the  United 
States  revenue  law,  before  the  horse  disappeared,  and  that  the  prosecutor 
had  told  defendant  that  he  might  have  his  horse,  at  any  time,  to  escape  or 
avoid  being  arrested  for  violations  of  the  revenue  laws  of  the  United  States. 
— Durrett  v.  State,  62  Ala.  434.  Held,  also,  that  evidence  was  not  admis- 
sible that,  'some  time  before  the  taking  of  the  horse,  the  revenue  officers  had 
sought  to  arrest  defendant  while  at  work  in  a  field,  and  fired  upon  him  as 
he  fled,  and  at  other  times  had  threatened  to  kill  him;  or  that  on  one 
occasion  he  had  attempted  to  flee  the  country,  but  forbore  to  attempt  it,  for 
fear  of  being  arrested  on  the  railroad  train,  there  being  no  evidence,  that, 
at  the  time  of  the  taking  of  the  horse,  defendant  was  in  such  danger  of 
arrest  as  to  prevent  his  then  notifying  the  owner,  or  informing  him  of  it 
afterwards. — lb.  Held,  also  that  a  charge  that  defendant  could  not  be  con- 
victed if  he  had  the  honest  belief,  at  the  time  of  the  taking,  that  he  had 
authority  to  take  and  use  the  horse  to  avoid  arrest,  was  properly  refused, 
in  view  of  the  evidence  of  the  clandestine  taking  in  the  night  time,  etc.,  and 
of  the  want  of  evidence  that  he  was  pursued  or  in  danger  of  arrest  at  the 
time. — lb. 

'  Vamer  v.  State,  72  Ga.  745. 

*  Pigg  V.  State,  48  Tex.  108.  An  officer,  to  detect  the  author  of  certain 
thefts,  feigned  a  drunken  slumber,  with  intent  to  allow  any  thief  to  rob  him 
in  order  to  make  a  case  against  him,  having  no  suspicion  that  defendant 
would  be  the  one.  While  in  this  condition,  perfectly  conscious,  and  making 
no  resistance,  defendant  took  money  from  his  person.  Held,  not  such  con- 
sent as  to  take  away  a  material  element  of  the  crime. — People  v.  Hansel- 
man,  76  Cal  460. 

s  Sanders  v.  State.  4  Crim.  Law  Mag.  359. 
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admissible  in  his  behalf. '  Under  this  role,  declarations  of  the 
accused  made  ^hen  first  charged  with  the  crime,  are  admis- 
sible.* So,  declarations  of  the  accused,  made  before  the 
alleged  stealing,  that  the  property  was  his  own,  are  admissible 
in  his  behalf  as  part  of  the  res  gestce^  Thus,  for  the  purpose 
of  proving  a  bargain  and  sale,  the  declarations  of  the  parties 
thereto  at  the  time  are  a  part  of  the  res  gestas^  and  competent 
evidence  for  the  defendant  to  rebut  the  presumption  of  guilt 
arising  from  the  possession  of  stolen  goods.*  And  where  it 
appears  that  the  defendant  took  lawful  possession  of  the  prop- 
erty, his  declaration  as  to  his  intention,  made  at  the  time,  is 
admissible  as  part  of  the  res  gestas.  * 

>  Phillipe  y.  State,  19  Tex.  App.  168. 

>  Ck>mfort  v.  People,  54  111.  404;  State  v.  Patterson,  68  N.  0  5d0;  Shackelford 
V.  State,  43  Tex.  188;  DameU  y.  State,  Id.  147;  Sager  y.  State,  11  Tex.  App.  110. 

>  State  y.  Thomas,  80  La.  An.  Part  I.  600. 
«  Leggett  y.  State,  15  Ohio  288. 

*  Maddox  y.  State,  41  Tex.  205.  In  a  trial  for  the  larceny  of  a  horse, 
buggy  and  harness,  a  witness  testified  that  he  saw  defendant  twice  on  a 
certain  day  at  witness'  stable,  the  second  time  with  a  horse  and  buggy. 
IfeZd,  that  defendant  could  ask  witness  what  he  said  to  him  at  the  time  as 
to  where  he  got  the  horse  and  buggy,  though  the  words  may  haye  been  self- 
serving,  and  tending  to  exculpate  defendant  — People  y.  Shepard,  70  Mich. 
182.  In  a  trial  for  theft  of  cattle,  the  proof  showed  that  the  animals  in 
question,  together  with  several  which  belonged  to  the  defendant  were 
*'  rounded  up"  by  him  in  their  accustomed  range,  and  that  he  there  sold 
those  which  belonged  to  him,  and  left  the  purchaser  with  the  entire  herd. 
Held,  error  to  exclude  evidence  offered  by  defendant,  that  when  he  sold  his 
cattle  he  told  the  purchaser  to  turn  the  otjiers  out  of  the  herd,  and,  to  assist 
the  purchaser  in  separating  the  cattle,  left  with  him  a  hired  hand,  who, 
after  defendant's  departure,  hired  to  the  purcliaser  and  assisted  in  driving 
oflf  the  entire  herd.— Turner  v.  State,  7  Tex.  App.  596.  On  trial  for  stealing 
a  cow,  defendant  offered  to  prove  that  on  the  night  the  cow  was  killed, 
before  the  family  and  others  at  his  house  went  to  bed,  he  declared  openly 
in  their  presence  that  '*  he  intended  to  kill  the  cow  that  night,  and  take  her 
to  the  neighboring  town  to  market;  that  he  had  received  a  message  from 
the  owner  of  the  cow  which  authorized  him  to  kill  and  pay  for  her."  Held, 
admissible  as  part  of  the  res  gestce  and  to  show  the  intention  of  the  defend- 
ant in  killing  the  cow.— Cornelius  v.  State,  12  Ark.  782.  In  the  same  case, 
the  defendant  proved  by  M  ,  a  resident  of  the  neighboring  town,  that  the 
day  before  the  cow  was  killed,  he  had  engaged  to  deliver  M.  beef  the  fol- 
lowing morning;  and  he  then  offered  to  prove  by  M.  that  he  told  him  he 
had  no  beef  of  his  own,  but  that  there  was  one  at  his  house,  belonging  to 
another  man,  which  he  would  kill  and  pay  for,  and  that  he  had  permission 
from  the  owner  to  do  so.  Held,  admissible,  as  part  of  the  res  gestce,  to  show 
the  intention  of  the  defendant  in  killing  the  cow.— Id. 
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But  declarations  made  by  defendant  after  the  crime  had  been 
committed,  in  excuse  or  explanation,  are  not  admissible  on  his 
behalf.*  Thus,  where  it  appears  that  defendant  borrowed  a 
horse  and,  without  the  owner's  consent,  sold  it,  with  the  intent 
to  convert  it  to  his  own  use,  evidence  that  defendant,  on  first 
meeting  the  owner,  after  having  sold  the  horse,  offered  to  pay 
for  it,  is  no  part  of  the  res  gestm^  and  does  not  come  within 
the  rule  admitting  a  defendant's  explanation  of  the  possession.* 
So  also,  on  a  prosecution  for  the  larceny  of  money,  evidence 
of  a  remark  made  by  defendant  before  the  larceny,  on  exhibit- 
ing a  roll  of  bills,  is  not  admissible  in  his  behalf,  the  remark 
being  a  declaration  in  his  own  interest.  *  In  Oregon,  it  seems 
that  while  a  party's  declarations  are  admissible  against  him, 
as  part  of  the  res  gestm^  they  are  not  admissible  in  his  favor, 
in  criminal  or  in  civil  cases.* 

(J)  Declarations  expla/ruitory  of  possession  or  intent. — The 
declarations  of  defendant,  made  at  the  time  of  his  arrest,  as  to 
how  he  came  into  possession  of  the  stolen  property  are  incom- 
petent evidence  for  the  defendant  in  some  States.*  The  rule  is 
that  such  declarations  made  by  him  while  in  possession  of  the 
property  explanatory  of  his  possession,  are  admissible,  as  a 
part  of  the  res  gestm;  but  declarations  made  by  him  respecting 
the  source  of  his  title,  or  the  contract  under  which  he  claimed 
to  have  acquired  possession,  are  inadmissible.'    In  other  juris- 

>  State  y.  Ward,  108  N.  C.  419;  Powell  y.  State,  44  Tex.  68. 

*  Brooks  y.  State,  26  Tex.  App  184.  A  party  accused  of  the  larceny  of  a 
gold  piece  told  the  officer  that  he  would  show  him  where  it  was  concealed, 
and,  on  being  taken  to  his  house,  pointed  out  its  hiding  place,  and  then 
said  that  the  seryant  of  the  owner  of  the  gold  piece  had  given  it  to  him. 
Held  J  that  this  declaration  was  not  part  of  the  res  gestce. — Cooper  y.  State, 
63  Ala.  80.  In  the  trial  of  a  party  for  the  theft  of  a  horse  he  had  hired,  the 
defense  offered  in  evidence  certain  letters  written  by  him  subsequent  to  the 
res  gestce,  and  asserting  that  the  horse  had  been  taken  from  him  by  despera- 
does, etc.  IfcZd,  that  the  letters  were  properly  excluded. — Jones  v.  State,  8 
Tex.  App.  648. 

» Baker  v.  State,  (Wis.)  50  N.  W.  Rep.  518. 

*  State  y.  Anderson,  10  Or.  448. 

*  Taylor  v.  State,  42  Ala.  529;  Maynard  y.  State,  46  Ala.  85. 

*  Allen  y.  State,  78  Ala.  23;  State  v.  Pettis,  68  Me  124  The  prosecutor, 
or  chief  witness  for  the  prosecution,  testifying  to  the  commission  of  the  act 
charged  as  a  larceny  in  the  month  of  October,  the  prosecution  must  be  con- 
fined to  that  particular  offense,  and  cannot  adduce  evidence  to  other  dis- 
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dictions,  it  is  a  well-settled  rale  that  what  explanations  a 
person  makes  while  in  the  possession  of  stolen  property,  at  the 
time  of  finding  it  in  his  possession,  are  admissible  in  evidenoe 
for  such  party,  as  explanatory  of  the  character  of  his  posses- 
sion ;  and  it  is  for  the  jury  to  weigh  them  and  consider  whether 
they  were  made  in  good  faith  and  were  true,  or  only  for  the 
purpose  of  self -exculpation.  *  Thus,  declarations  of  the  accused 
made  previous  to  and  at  the  time  of  arrest  are  admissible  to 
show  intent  and  to  repel  the  charge  of  felonious  taking.  The 
objection  goes  more  to  the  effect  than  to  the  admissibility.  • 
8uch  declarations  of  the  accused,  as  to  the  character  of  his 
possession  of  the  property  are  not  admissible  in  defense,  unless 
such  possession  and  acts  of  ownership,  at  the  time  of  such 
declarations,  are  first  proved;*  and  their  admission  must  be 
restricted  to  the  time  when  he  was  first  found  in  possession,  or 
first  ascertained  that  his  right  was  questioned.*  Whether  the 
declaration  of  the  defendant  before  he  was  suspected  of  the 
theft,  and  before  any  search  was  made,  accounting  for  his 
possession  of  the  property,  is  admissible  in  his  favor — query.* 
(o)  Declarations  of  owner ^  or  thi/rd  persons. — The  declara- 
tions of  the  alleged  owner  of  stolen  bank  notes,  made  on  the 
morning  after  the  night  of  the  prisoner's  arrest,  that  "he and 

tinct  acts;  and  though  the  witness  also  testifies,  on  cross-examination,  to 
the  commission  of  other  similar  acts  two  or  three  months  previously,  this 
does  not  authorize  the  defendant  to  introduce  as  evidence  his  own  exculpar 
tory  declarations,  contemporaneous  with  those  acts,  and  tending  to  dis- 
prove any  criminal  intent. — Bonham  v.  State,  65  Ala.  356. 
»  Bennett  v.  People,  96  m.  603. 

*  State  V.  Young,  41  La.  An.  94.  Meat  aUeged  to  have  heen  stolen  from 
a  house,  being  in  a  sack,  and  the  prisoner  having  in  the  same  room  a  sack 
of  his  own  with  meat  in  it,  what  he  said  to  a  neighbor  soon  after  arriving 
at  home,  tending  to  show  that  he  had  taken  the  wrong  sack  by  mistake, 
was  admissible  in  his  behalf. — Walker  v.  State,  28  Ga.  258;  McElven  v. 
State,  30  Ga.  872;  HaU  v.  State,  34  Ga.  208;  Lovett  v.  State,  80  Ga.  255. 
On  a  trial  for  stealing  a  horse,  the  defendant  offered  to  show  that  just  pre- 
vious to  taking  the  animal,  he  had  made  arrangements  with  a  man  to  bring 
the  horse  back,  after  he  had  driven  to  a  certain  place.  JBeZd,  admissible  to 
explain  the  defendant's  conduct  and  intention. — State  v.  Shermer,  55 
Mo.  83. 

»  Cameron  v.  State,  44  Tex.  652. 

*  Hampton  v.  State,  5  Tex.  App.  463;  Henry  v.  State,  9  Tex.  App.  358; 
Childress  v.  State,  10  Tex.  App.  698. 

*  Tipper  v.  Com.  1  Mete.  (Ky.)  6. 
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the  prisoner  were  drank  together  on  that  night,  that  he  let 
the  prisoner  have  the  bank  notes  in  order  to  invest  them  in 
the  grocery  business,  and  that  they  were  not  stolen, ' '  are  not 
competent  evidence  for  the  prisoner,  although  the  alleged 
owner  has  since  died. '  And  declarations  of  the  accused  and 
of  a  third  party  as  to  the  collection  by  the  former  of  a  sum  of 
money  some  months  before  the  theft,  were  properly  excluded 
as  evidence  for  the  defense ;  those  of  the  third  party  as  hear- 
say, and  as  proof  competent  only  to  be  made  by  him  upon  the 
stand.' 

§  227.  Former  jeopardy. —  {a)  What  oanatU/utes.* — The 
doctrine  of  ''once  in  jeopardy"  appUes  to  misdemeanors  as 
well  as  felonies.*  On  a  conviction  of  grand  larceny,  an  order 
granting  a  new  trial  was,  upon  appeal,  reversed.  The  trial 
court,  however,  was  deceived  into  believing  that  an  order 
denying  a  new  trial  had  been  reversed,  and  thereupon  accepted 
a  plea  of  guilty  of  petit  larceny,  inflicted  a  fine  and  discharged 
defendant.  Afterwards,  disc<5vering  the  deceit,  the  court  set 
aside  the  judgment,  ordered  the  money  returned,  caused  defend- 
ant to  be  rearrested,  and  entered  judgment  upon  the  verdict. 
This  judgment  was  valid,  since  the  plea  of  guilty  of  petit  lar- 
ceny was  void,  and  defendant  had  never  been  in  jeopardy 
thereon.  * 

(J)  Identity  of  the  two  oha/rges,* — The  two  oflfenses  must  be 
identical.  Thus,  an  indictment  for  stealing  a  hog  cannot  be 
pleaded  in  bar  to  an  indictment  for  wilfully  killing  the  same 
hog.'  And  where  goods  of  two  different  owners  were  stolen 
at  the  same  time,  an  acquittal  on  an  indictment  for  stealing 
the  goods  of  one  will  not  bar  an  indictment  for  stealing  the 
goods  of  the  other.  *     So,  under  a  statute  which  punishes  the 

1  Sayies  v.  State,  80  Ala.  15. 

*  Maasey  v.  State,  10  Tex.  App.  645. 

*  See  also  Rap.  Grim.  Proc.  §  124 

«  Brink  v.  State,  18  Tex.  App.  844;  61  Am.  Rep.  817. 

*  People  ▼.  Woods,  84  Gal.  441. 

*  See  Rap.  Grim.  Proc.,  §  126. 
^  State  V.  EUison,  4  Lea  229. 

>  Alexander  v.  State,  21  Tex.  App.  406;  57  Am.  Rep.  617;  Morgan  v.  State^ 
84  Tex.  677  ;  Phillipe  v.  State,  85  Tenn.  551. 
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offense  of  stealing  '  'any  horse,  gelding,  mare, ' '  etc. ,  the  previ- 
ous discharge  of  a  person  on  a  trial  for  the  theft  of  a  * '  gelding ' ' 
cannot  be  pleaded  in  bar  to  an  indictment  for  stealing  a 
^'horae.'" 

(c)  Dqfective  indictment,  • — The  rule  to  determine  whether 
an  indictment  under  which  defendant  was  acquitted  was  suffi- 
cient to  support  a  plea  of  former  jeopardy  is:  "Would  the 
judgment  have  been  arrested  if  the  defendant  were  found 
guilty  under  the  indictment  ?  If  it  would,  the  verdict  of  not 
guilty  would  be  no  protection ;  otherwise  it  would  be  a  pro- 
tection. Where  a  verdict  of  not  guilty  has  been  rendered  in 
favor  of  a  party,  though  under  a  decision  of  the  court  sustain- 
ing defendant's  objection  that  the  indictment  upon  which  it 
was  rendered  was  insufficient  to  sustain  a  conviction,  yet  if 
that  decision  was  wrong,  and  in  fact  a  conviction  could  have 
been  sustained  under  the  indictment,  such  verdict  and  judg- 
ment, when  pleaded,  will  protect  the  party  against  a  subse- 
quent conviction  for  the  same  oflfense.' 

{d)  NoUe  prosequi.  Diamiasal.* — A  plea  that  defendant 
was  put  on  trial  for  the  same  transaction  under  a  valid  indict- 
ment for  simple  larceny,  and  the  case  ncl.  prosaed.  and  with- 
drawn from  the  jury  without  his  consent,  is  good  in  bar  of  a 
subsequent  indictment  for  burglary.     Having  been  in  jeopardy 

>  Swindel  v.  State,  82  Tex.  102.  Defendant  was  indicted  for  theft  of  a 
gelding,  the  property  of  H.  Franks;  on  the  trial  it  appeared  that  the  owner's 
name  was  Frank;  a  nolle  prosequi  was  entered  against  defendant's  protest; 
a  new  indictment  was  found,  charging  the  theft  from  H.  Frank;  defendant 
pleaded  once  in  jeopardy.  Heldf  not  a  valid  plea,  the  name  not  being  the 
same,  nor  idem  sonana.— Parchman  ▼.  State,  2  Tex.  App.  228;  28  Am.  Rep. 
435.  Requisites  of  proof  of  identity  of  stolen  goods,  to  sustain  a  plea  of 
autrefois  acquit,  see  Com.  v.  Conner,  9  Phila.  691. 

«  See  Rap.  Crim.  Proc.  §  128. 

*  Black  V.  State,  86  Ga.  447;  91  Am.  Dec.  772.  An  indictment  charged 
the  defendant  with  stealing  certain  notes,  '*  the  number  and  denomination 
of  which  are  to  the  jurors  unknown."  On  the  trial  the  evidence  of  the 
prosecution  showed  that  the  notes  were  known  to  the  grand  jurors,  and,  on 
motion  of  the  defendant,  it  was  excluded.  The  court  then  discharged  the 
jury  against  the  wiU  of  the  defendant  Held,  upon  a  second  trial  for  the 
same  offense  on  an  amended  indictment,  that  defendant  could  not  plead 
that  he  had  been  once  put  in  jeopardy  under  Ya.  Code  1860,  ch.  199,  §  16. — 
Robinson  v.  Com.,  32  Gratt.  866. 

*  See  Rap.  Crim.  Proc.  §  129. 
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of  liberty  once,  he  cannot  be  put  in  jeopardy  again  for  the 
same  transaction,  save  on  his  own  motion  for  a  new  trial  after 
conviction,  or  in  case  of  mistrial.  *  So,  where  two  defendants 
are  jointly  charged  with  committing  at  the  same  time  the 
same  offense,  and  one  is  proved  to  have  conmiitted  the  offense 
not  then  but  at  a  different  time,  a  not.  pros,  cannot  be 
entered,  as  to  him,  against  the  objection  of  the  other  defend- 
ant. Each  has  been  placed  in  legal  jeopardy,  and  is  entitled 
to  an  acquittal.'  And  if,  on  a  first  indictment  for  larceny  of 
money,  conviction  could  be  had  of  the  theft  of  any  of  the 
money  described  in  the  second  indictment  a  dismissal  of  the 
first  after  the  jury  was  impanelled  and  sworn  would  be  a  bar 
to  the  second.*  So  an  indictment  charging  one  with  stealing 
the  property  of  A.  &  B.  is  barred  by  diHrnissa.!  of  a  former 
indictment  charging  him  with  stealing  at  the  same  time  and 
place  like  property  of  A.^  But  a  plea  in  bar  to  an  indictment 
for  larceny  averring  that  defendant  had  been  arraigned  on  a 
complaint  before  a  municipal  court,  ^  ^  and  said  complaint  was 
dismissed ;  and  he  was  lawfully  discharged  and  acquitted  on 
said  complaint  of  the  same  offense  with  which  he  is  now 
charged  in  said  indictment,"  is  demurrable.* 

(<5)  Defective  verdict.^ — Defendant  was  indicted  ^*for  rob- 
bery in  the  first  degree,"  which  was  a  suflBcient  indictment 
for  larceny.  Upon  the  trial  the  jury  found  him  guilty  of  rob- 
bery ''in  the  second  degree."  The  verdict  was  set  aside,  as 
there  were  no  degrees  in  robbery.  Subsequently,  the  defend- 
ant was  again  tried  upon  the  same  indictment,  and  convicted  of 
larceny.  This  was  held  error,  for  as  the  defendant  could,  upon 
the  first  trial,  have  been  convicted  of  either  robbery  or  larceny, 
but  was  lawfully  convicted  of  neither,  the  verdict  operated  as 
an  acquittal,' 

(y*)  Farmer  ocquiMal^  when,  a  hwr.* — ^In  Georgia,  anacquit- 

>  Jones  y.  State,  65  Oa.  026. 

>  McGehee  v.  State,  58  Ala.  860. 
s  Williams  v.  State,  42  Ark.  85. 

*  Wmiams  v.  Com.,  78  Ky.  98. 

*  Com.  Y.  Bressant,  126  Mass.  246. 
«  See  Rap.  Crim.  Proc.  §  132. 

^  State  ▼.  Brannon,  55  Mo.  68;  17  Am.  Rep.  648. 
« See  Rap.  Crim.  Proc.  §  188. 
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tal  under  an  indictment  for  larceny  alleging  ownership  in  one 
person,  is  a  bar  to  a  subsequent  indictment  for  the  same  lar- 
ceny alleging  ownership  in  another,  and  that  the  crime  was 
committed  on  a  different  day/  In  Kentucky,  an  acquittal 
under  an  indictment  for  burglary,  in  breaking  and  entering  a 
dwelling  with  intent  to  steal,  is  a  bar  to  a  subsequent  indict- 
ment for  grand  larceny,  when  the  alleged  taking  was  con- 
nected with,  and  a  part  of,  the  same  transaction  constituting 
the  alleged  burglary,  at  the  same  place,  and  on  the  same  occa- 
sion.* But  in  Massachusetts,  an  acquittal  of  the  larceny  of 
certain  property  is  not  a  bar  to  an  indictment  for  the  larceny 
of  certain  other  property,  notwithstanding  that  the  last  men- 
tioned property  is  such  that  the  language  of  the  first  indict- 
ment might  describe  it.'  And  an  acquittal  on  an  indictment 
for  breaking  and  entering  a  house,  and  stealing  thei'ein  the 
property  of  J.  B. ,  is  no  bar  to  a  complaint  for  stealing  in  the 
same  house,  at  the  same  time,  the  property  of  H.  B.,  without 
proof  that  J.  B.  and  II.  B.  were  one  person.*  So,  in  New 
Hampshire,  neither  an  acquittal  upon  an  indictment  for  lar- 
ceny, nor  a  conviction  upon  an  indictment  for  receiving  stolen 
goods,  is  a  bar  to  a  subsequent  indictment  charging  the  same 
respondent  with  being  an  accessory  before  the  fact  to  the  steal- 
ing of  the  same  goods.' 

{g)  Acquittal  on  one  of  several  counts  or  indictments,* — An 
acquittal  for  stealing  a  horse  is  a  bar  to  a  prosecution  for  steal- 
ing a  wagon  and  harness,  where  the  defendant,  by  the  same 
act  and  with  the  same  intent,  took  a  horse,  wagon  and  har- 
ness from  another,  and  two  indictments  were  found,  one  for 
stealing  the  horse,  the  other  for  stealing  the  wagon  and  har- 
ness, and  on  a  trial  for  stealing  the  horse  the  defendant  was 
acquitted.'  Where,  on  trial  of  an  indictment  containing  one 
count  charging  burglary  and  another  charging  larceny,  the 

»  Goode  V.  State,  70  Ga.  752. 

•  Triplett  V.  Com. ,  84  Ky.  198. 

*  Com.  V.  Sutherland,  109  Mass.  842. 
«  Com.  y.  Hoffman,  121  Mass  869. 

*  State  V.  Larkins,  49  N.  H.  86;  6  Am.  Rep.  466. 

•  See  Rap.  Crim.  Proc.  §  184. 

^  Fisher  ▼.  Com.  1  Bush.  211;  89  Am.  Dec.  620 
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court  overruled  the  defendant's  motion  to  compel  the  State  to 
elect  on  which  count  to  proceed ;  and  the  jury  found  1^™ 
guilty  of  burglary,  the  verdict  acquitted  him  of  larceny.* 

(A)  Former  conviGtion,  when  a  tar.* — The  general  rule  is 
that  a  conviction,  judgment,  and  execution  upon  one  indict- 
ment for  a  felony  not  capital  is  a  bar  to  all  other  indictments 
for  felonies  not  capital  committed  previous  to  such  conviction, 
being  parts  of  the  same  transaction.*  Thus,  in  some  jurisdic- 
tions, a  conviction  for  burglary  with  intent  to  commit  larceny 
is  a  bar  to  an  indictment  for  the  commisssion  of  the  larceny.* 
But  in  others  a  contrary  doctrine  prevails.  *  But  one  indicted 
for  horse-stealing  cannot  plead  as  a  defense  to  the  charge  that 
the  crime  was  committed,  if  at  all,  prior  to  a  conviction 
against  him  for  negro-stealing,  for  which  he  had  received  a 
pardon.  Neither  a  conviction  nor  pardon  for  a  particular 
offense  can  operate  as  a  bar  or  discharge  of  any  other  distinct 
offense.*  And  notwithstanding  a  conviction  of  cattle  theft 
under  Tex.  Pen.  Code,  art.  749,  by  driving  cattle  from  their 
accustomed  range,  and  the  ajssessment  of  a  fine,  defendant  may 
again  be  found  guilty  of  theft  and  imprisoned.* 

(^)  Conviction  of  lesser  offense* — A  conviction  of  petit  lar- 
-ceny  is  a  bar  to  a  subsequent  prosecution  for  grand  larceny  on 

1  Short  ▼.  State,  68  Ind.  876.  In  Minnesota,  the  statute  (Pen.  Code  §  898) 
declares  that  a  person  who,  having  entered  any  building  under  such  cir- 
cumstances as  to  constitute  burglary  in  any  degree,  commits  the  crime  of 
larceny  therein,  is  punishable  therefor  as  well  as  for  the  burglary,  and  may 
be  prosecuted  for  each  crime  separately.  Held  that,  where  separate  indict- 
ments are  found  against  a  person,— one  for  burglary,  and  the  other  for  lar- 
ceny after  having  gotten  into  the  house, — and  defendant  is  acquitted  when 
tried  for  the  burglary,  he  cannot  on  that  ground  plead  autrefois  acquit  on 
a  trial  of  the  indictment  for  larceny,  though  evidence  of  the  larceny  may 
liave  been  introduced  on  the  trial  for  burglary  to  show  Intent. — State  v. 
Hackett,  50  N.  W.  Rep.  472. 

'  See  Rap.  Crim.  Proc.  §  185. 

•  Crenshaw  v.  State,  1  Mart.  &  Y.  122;  17  Am.  Dec.  788. 
«  State  V.  De  Graffenreid,  9  Baxter  287. 

»  People  V.  Parrow,  80  Mich.  567;  Howard  v.  State,  8  Tex.  App.  447. 

•  Hawkins  v.  State,  1  Porter  476;  27  Am.  Dec.  641. 

1  [Overruling  Sisk  v.  State,  9  Tex.  App.  90] ;  Campbell  v.  State,  22  Tex. 
App. — Compare  McElmurray  v.  State,  21  Id.  691. 

•  See  Bap.  Crim.  Proc.  g  186. 
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the  same  facts.*  Thus,  a  conviction  for  simple  larceny  of  a 
hat  is  a  bar  to  an  indictment  for  larceny  of  the  same  from  a 
shop,*  even  though  the  court  did  not  have  jurisdiction  in  a 
case  of  larceny  from  a  shop  or  dn^elling-house.'  So,  also,  a 
conviction  for  petit  larceny  before  a  justice  of  the  peace  is 
a  bar  to  a  subsequent  indictment  for  larceny  from  the  person, 
based  on  the  same  act/ 

U  )  Effect  of  obtaining  a  new  trial.  * — ^Where  the  defendant 
was  convicted  of  grand  larceny,  and  a  new  trial  was  refused 
him,  but  granted  on  his  appeal,  and  the  judgment  of  convic- 
tion reversed,  his  plea  of  '*  once  in  jeopardy  "  on  the  former 
conviction,  was  overruled.*  In  State  v.  Clark,'  the  defend- 
ant was  indicted  for  the  larceny  of  several  articles,  tried 
and  convicted  as  to  a  part  of  the  articles,  and  a  new  trial 
granted  him ;  a  new  indictment  was  afterward  found  against 
him  for  the  same  larceny,  but  embracing  some  additional  arti- 
cles, and  the  original  indictment  was  quashed.  It  was  held 
(1)  that  the  indictment  being  good,  the  defendant  could  not  be 
put  in  jeopardy  again  on  that  or  a  subsequent  indictment,  as 
to  the  articles  which  he  was  acquitted  of  stealing,  or  other 
articles  embraced  in  the  larceny,  but  not  included  in  the  first 
indictment ;  (2)  that  as  to  the  articles  he  was  found  guilty  of 
stealing,  under  the  first  indictment,  he  was  in  the  same  atti- 
tude as  if  there  had  been  no  trial,  and  could  be  tried  again 
upon  the  second  indictment. 

§  228.  Guilt  of  another. — Evidence  that  another  com- 
mitted the  offense  for  which  the  defendant  is  being  tried  is 
inadmissible.  The  defendant  must  show  that  he  is  innocent, 
not  that  another  is  guilty.*  Thus,  one  accused  of  crime  is  not 
allowed  to  prove  declarations  out  of  court  of  another  person,  to 
the  effect  that  the  latter  committed  the  offense  charged.     He 

I  State  V.  Murray,  55  Iowa  580;  Southworth  ▼.  State,  42  Ark.  270. 
>  State  y.  Wiles,  26  Minn.  881. 
»  Powell  V.  State,  89  Ala.  172. 
^  State  Y.  Gleason,  56  Iowa  208. 

•  See  Rap.  Crim  Proc.  §  139. 

•  People  V.  Hardisson,  61  CaL  878. 
1  82  Ark.  281. 

>  State  V.  Beverly,  88  N.  C.  682;  People  v.  Johnson,  47  Gal.  122. 


§  229.]  LABOEfinr.  247 

may  prove  what  aots  were  oommitted  by  sach  person ;  but  not 
his  admissions.'  So  evidence  that  a  third  person,  who  was 
suspected  of  the  crime,  fled  from  the  county  soon  after  it  was 
committed,  is  inadmissible.*  And  proof  of  the  "bad  character'* 
of  the  employes  and  others  about  the  warehouse  from  which 
the  property  was  stolen,  who  are  in  no  wise  connected  with 
the  case,  either  as  defendants  or  witnesses,  and  not  charged 
with  the  theft,  is  foreign  to  the  issue  and  inadmissible.'  In 
Texas,  however,  on  trial  of  A.  for  the  theft  of  a  certain  num- 
ber of  head  of  cattle,  evidence  that  certain  parties  were  seen 
driving  a  larger  herd,  including  the  cattle  for  the  theft  of 
which  A.  was  on  trial,  was  held  of  the  Tes  gestm  and  admissible.^ 

§  229.  Ignorance  of  law. — ^The  general  rule  is  that  igno- 
rance of  the  law  will  not  excuse  the  offender,  and  conse- 
quently, evidence  of  such  ignorance  is  inadmissible.*    Thus, 
larceny  is  not  justified  by  a  prevalent  opinion  in  the  conunu- 
nity  that  a  contending  party  in  the  Civil  "War  had  the  right  to 
reimburse  itself  for  losses  occasioned  by  the  other;*  or  by  a 
general  belief  among  colored  people  in  the  vicinity  that  lost 
property  with  no  marks  to  indicate  the  ownership  belongs  to 
the  finder.'    So  the  supposition  of  a  thief  that  the  article-, 
stolen  belonged  to  one  indebted  to  him  is  no  defense,  not  even, 
if  the  supposition  were  true.*    Where  the  act  done  is  malwnk. 
in  sCj  or  where  the  law  which  has  been  infringed  is  settled  and' 
plain,  the  maxim  ignorcmtia  legis  neminem  exovsat  is  applied 
in  its  rigor.     But  when  a  special  mental  condition  constitutes 
a  part  of  the  offense  charged,  and  such  condition  depends  on 
the  question  whether  or  not  the  defendant  had  certain  knowl- 
edge with  respect  to  matters  of  law,  the  existence  of  suck 
knowledge  is  open  to  inquiry.* 

1  State  ▼.  HayneB,  71  N.  C.  79;  Daniel  ▼.  State,  65  Ga.  199. 

•  Kemp  y.  State,  89  Ala.  62. 

>  Bennett  v.  State,  62  Ala.  870. 

«  Smith  V.  State,  21  Tex.  App.  96,  107, 188. 

•  Qrumbine  v.  State,  60  Md.  866. 

•  Lancaster  v.  State,  8  Ck>ldw.  889;  91  Am.  Dec.  98& 
^  State  Y.  V^elch,  78  Mo.  284;  89  Am.  Rep.  61S. 

•  Qettinger  ▼.  State,  18  Neb.  808. 

•  Catter  v.  State,  86  N.  J.  L.  126. 
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§  230.  Ignorance  of  fact. — ^In  some  cases,  mistake  of  fact 
will  be  a  good  defense ;  thus,  on  trial  for  stealing  a*  steer,  it  is 
competent  for  defendant  to  prove,  in  order  to  show  the  absence 
of  guilty  intent,  that  immediately  after  the  fact  was  ascer- 
tained that  the  steer  was  the  property  of  K.,  he  went  to  him 
and  said,  if  it  was  E.  's  he  had  made  a  mistake,  and  that  he 
paid  E.  the  amount  for  which  the  steer  had  been  sold ;  it 
being  for  the  jury  to  determine  from  all  the  facts  in  the  case, 
whether  the  mistake  was  real  or  feigned. '  And  on  trial  for 
larceny  of  colts,  evidence  tending  to  show  that  the  accused 
was  informed  that  the  sale  of  the  colts  to  the  prosecuting  wit- 
ness was  a  sham,  and  that  they  had  been  sold  to  a  party  with 
whom  he  had  been  jointly  indicted,  is  admissible.'  In  Texas, 
the  provisions  of  arts.  45  and  46  of  the  Bevised  Penal  Code 
define  the  character  of  mistake  available  as  an  excuse  for  acts 
otherwise  criminal,  but  have  no  application  to  acts  which  are 
criminal  only  when  done  with  a  felonious  or  fraudulent  intent.' 

§  231.  Infancy. — Blackstone  laid  it  down  as  an  inflexible 
rule  that  '^  infants,  under  the  age  of  discretion,  ought  not  to 
be  punished  by  any  criminal  prosecution  whatever,"  citing 
1  Hawk.  P.  C.  2.  Eeferring  to  the  civil  law,  he  says  that 
minors  are  divided  into  three  classes:  ^^ Infantia^  from  the 
birth  till  seven  years  of  age ;  jpueritia^  from  seven  to  fourteen ; 
and  pvbertaa^  from  fourteen  upwards  "  to  twenty-five.  Again, 
he  says  that  ^  ^  the  period  of  pysritia^  or  childhood,  was  again 
divided  into  two  equal  parts ;  from  seven  to  ten  and  an  half 
was  (Bias  mfcmticB  proxirria  /  from  ten  and  an  half  to  fourteen, 
was  astas  pvhertati  proxima.  During  the  fi  rst  stage  of  infancy, 
and  the  next  half  of  childhood,  infantim  praxima^  they  were 
not  punishable  for  any  crime.  [Citing  Inst.  T.  20,  10.] 
During  the  other  half  of  childhood,  approaching  to  puberty, 
from  ten  and  an  half  to  fourteen,  they  were  indeed  punishable, 
if  found  to  be  doli  capacea^  or  capable  of  mischief;  but  with 
many  mitigations,  and  not  with  the  utmost  rigor  of  the  law. 
During  the  last  stage  (at  the  age  of  puberty,  and  afterwards), 

>  HaU  ▼.  State,  84  Ga.  206. 
<  State  y.  Waltz,  52  Iowa  227. 
^  Neely  v.  State,  8  Tex.  App.  64. 
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minors  were  liable  to  be  punished,  as  well  capitally  as  other- 
wise.'' Mr.  Bishop  has  stated  the  rule  in  a  few  words: 
*'  Therefore,  at  the  common  law,  a  child  under  seven  years  of 
age  is  conclusively  incapable  of  committing  any  crime  of  any 
sort.  Between  seven  and  fourteen,  the  law  also  deems  the 
child  incapable,  but  only  prima  facie  so ;  and  evidence  may  be 
received  to  show  a  criminal  capacity.  The  question  is,  whether 
there  was  guilty  knowledge  of  wrong-doing.  Over  fourteen, 
infants,  like  all  other  persons,  are  prvma  facie  capable ;  and 
he  who  would  set  up  their  incapacity  must  prove  it."  *  Be- 
tween seven  and  fourteen  years  of  age,  a  child  is  presumed  not 
to  be  criminally  responsible.  This  presumption  may  be 
rebutted  and  a  conviction  authorized  by  proof  that  the  accused 
knew  that  it  was  wrong,  and  knew  the  legal  responsibility  for 
it;  knowledge  that  it  was  morally  wrong,  alone,  is  not 
enough.*  In  the  absence  of  such  proof  the  accused  must  be 
acquitted.'  In  Massachusetts,  where  the  defendant,  a  boy  of 
thirteen,  was  charged  with  theft,  and  it  appeared  that  at  the 
time  of  the  alleged  larceny  he  was  intoxicated,  the  circum- 
stances were  held  to  require  an  acquittal.^  In  California,  on  a 
trial  for  larceny,  the  defense  cannot  be  permitted  to  prove  that 
the  defendant  is  a  minor  for  the  purpose  of  showing  that  in 
committing  the  offense  he  was  acting  under  the  control  of  his 
mother.' 

§  282.  Insanity. — {a)  In  general. — In  ordef  to  make  insan- 
ity a  good  defense  to  crime,  it  must  appear,  from  the  evidence, 
that  at  the  time  of  committing  the  act  the  prisoner  was  not  of 
sound  mind,  but  affected  with  insanity,  and  such  affection  was 
the  efficient  cause  of  the  act,  and  that  he  would  not  have  done 
it  but  for  such  affection.'  To  constitute  capacity  to  commit 
crime,  the  accused  must  possess  intelligence  enough  to  have  a 

1 1  Bish.  Or.  L.  §  461  (4th  ed.);  see  Brown's  Leg.  Max.  282;  1  Buss.  Cr. 
(Orea.  ed.)  1;  1  Whart.  Cr.  L.  §  68. 

*  Willet  T.  Com.,  18  Bush  280. 

*  R.  y.  Smith,  1  Coz  C.  C.  260;  B.  v.  Owen,  4  Car.  &  P.  286;  Walker's 
case,  6  City  HaU  Beo.  187. 

«  Com.  ▼.  French,  Thach.  168. 

•  People  ▼.  Richmond,  29  Cal.  414. 

•  Hopps  ▼.  People,  81  BL  885;  88  Am.  Dec.  281. 
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criminal  intent ;  and  if  his  mental  powers  are  so  deficient  that 
he  has  no  will,  conscience  or  controlling  mental  power,  or  if, 
through  the  overwhelming  violence  of  mental  disease,  his  intel- 
lectual power  is  for  the  time  obliterated,  he  is  not  a  respons- 
ible moral  agent,  and  is  not  criminally  liable  for  his  acts.*  An 
instruction :  '^  If  he  had  power  of  mind  enough  to  be  conscious 
of  what  he  was  doing  at  the  time,  then  he  was  responsible  to 
the  law  for  that  act,"  is  not  erroneous.' 

(J)  The  right  amd  wrong  test — If  a  person  has  capacity  and 
reason  sufficient  to  enable  him  to  distinguish  between  right 
and  wrong,  as  to  the  particular  act  in  question ;  if  he  has 
knowledge  and  consciousness  that  the  act  he  is  doing  is  wrong, 
and  would  deserve  punishment,  he  is,  in  the  eye  of  the  law,  of 
sound  mind  and  memory,  and  the  subject  of  punishment.  The 
insanity  which  the  law  recognizes  as  an  excuse  for  crime  must 
be  such  as  dethrones  reason  and  incapacitates  an  individual  from 
distinguishing  between  right  and  wrong  as  to  the  consequences 
of  his  own  conduct,'  and  deprives  him  of  power  of  control 
to  govern  his  actions.^  It  is  not  erroneous  to  charge  the  jury 
that  '  ^  a  man  is  not  insane  who  knows  right  from  wrong ;  who 
knows  the  act  he  is  conmiitting  is  a  violation  of  law,  and  wrong 
in  itself. ' ' '  Occasional  oddity  or  hypochondria  does  not 
amount  to  insanity  excusing  the  conmiision  of  a  criminal 
offense.  Nothing  short  of  the  inability  to  distinguish  right 
from  wrong  can  do  so.'  An  irresistible  impulse  to  commit  a 
criminal  act  does  not  absolve  the  actor,  if  at  the  time  and  in 

>  Ck>m.  Y.  Rogers,  7  Mete.  500;  41  Am.  Dec.  458. 

■  Brown  v.  Com.  78  Pa.  St.  122, 128. 

s  Brinklej  v.  State,  58  Oa.  296;  People  v.  Horn.  62  Gal.  120;  State  ▼.  Mew- 
herter,  46  Iowa  88;  State  v.  Kotovsky,  74  Mo.  247;  Flanagan  v.  People,  52 
N.  Y.  467;  11  Am.  Rep.  781;  Cunningham  v.  State,  56  Miss.  269;  31  Am. 
Rep.  860;  People  v.  Coleman,  1  N.  Y.  Cr.  1;  Walker  v.  People,  Id.  7;  affirmed 
Id.  22;  Hart  v.  State,  14  Neb.  572;  Freeman  v.  People,  4  Den.  9;  47  Am. 
Dec.  216;  People  v.  O'Connell,  62  How.  Pr.  486;  Warren  v.  State,  9  Tex. 
App.  619;  State  v.  Bundj,  24  S.  C.  489. 

«  Smith  V.  Com.  1  Dav.  224;  Kriel  v.  Com.  5  Bush  862;  People  y.  Mc- 
DonneU,  47  Cal.  184;  Spann  v.  State,  47  Ga.  558;  Wright  ▼.  People,  4  Neb. 
407. 

»  Willis  V.  People,  5  Parker  621. 

•  Hawe  T.  State,  11  Neb.  587;  88  Am.  Rep.  875. 
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respect  to  the  act  he  had  the  power  to  distinguish  between 
right  and  wrong.* 

(<?)  Pa/rtial  insamty. — ^Partial  insanity  does  not  relieve  a 
party  from  criminal  liability  for  an  act,  if  he  has  sufficient 
capacity  to  distinguish  between  right  and  wrong  as  to  that 
act,  a  knowledge  that  it  is  wrong  and  criminal,  and  mental 
power  sufficient  tp  apply  that  knowledge  to  his  own  case,  and 
to  know  that  if  he  does  the  act  he  will  do  wrong,  and  receive 
punishment.' 

{d)  Insane  ddusions. — ^Where  the  insane  delusion  of  a  per- 
son is  such  that  he  has  a  real  and  firm  belief  of  the  existence 
of  a  fact  which  is  wholly  imaginary,  and  under  that  insane 
belief  he  has  done  an  act  which  would  be  justifiable  if  such 
fact  existed,  he  is  not  criminally  responsible  for  such  act.  So 
a  person  is  not  punishable  for  an  act  committed  under  an 
uncontrollable  impulse  springing  from  mental  disease,  existing 
in  so  high  a  degree  that  for  the  time  it  overwhelms  reason, 
judgment,  and  conscience.  But,  on  the  other  hand,  if  he  com- 
mits an  unlawful  act  under  a  mental  condition  in  which  the 
mind,  perfectly  perceiving  the  true  relations  of  the  party,  and 
recognizing  all  the  obligations  thereby  imposed,  is  unable  to 
control  the  will,  he  is  responsible. ' 

{e)  Monomania. — A  monomaniac  on  any  subject  is  not  guilty 
of  any  crime,  where  he  does  an  act  criminal  in  nature,  while 
under  the  influence  of  an  insane  impulse  which  controls  his 
will  and  judgment.* 

(/)  Presumptions  mid  Iv/rden  of  proof  . — One  accused  of 
crime  is  presumed  to  be  sane  until  his  insanity  be  proved ;'  or 
until  he  has  put  in  some  evidence  tending  to  overthrow  the 
presumption.*    Every  defendant  is  presumed  in  law  to  be  sane, 

1  Leache  ▼.  State,  22  Tex.  App.  279;  68  Am.  Rep.  688. 

*  Com.  V.  Rogers,  7  Mete.  500;  41  Am.  Dec.  458;  Freeman  ▼.  People,  4  Den. 
9;  47  Am.  Dec.  216;  Bovard  v.  State,  80  Miss.  600;  State  v.  Huting,  21  Mo. 

464. 

*  Cmmingham  V.  State,  56  Miss.  260;  Bosweliv.  State,  68  Ala.  807;  85  Am. 
Bep.  20;  Thurman  v.  State,  (Neb.)  40  N.  W.  Rep.  888. 

«  Stevens  v.  State,  81  Ind.  485;  99  Am.  Dec.  684. 

*  United  States  ▼.  McGlue,  1  Curt.  1. 

*  Banders  ▼.  State,  94  Ind.,  147. 
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and  the  burden  of  proof  is  on  him  to  prove  his  insanity  at  the 
time  of  the  commission  of  the  act.*  But  when  any  evidence 
is  given  which  tends  to  overthrow  that  presumption,  the  bur- 
den of  proof  is  upon  the  prosecution.*  Where  habitual 
unsoundness  of  mind  is  once  shown  to  exist,  it  is  presumed  to 
continue  to  exist  until  the  presumption  is  rebutted  beyond  a 
reasonable  doubt.  But  temporary  insanity  does  not  draw 
after  it  such  a  presumption.' 

iff)  Q'i^^ttimi  of  proof  ^  generally.  —  The  defendant  must 
clearly  prove  that  at  the  time  of  the  act  he  was  laboring  under 
such  a  defect  of  reason,  from  disease  of  the  mind,  as  not  to 
know  the  nature  of  the  act  he  was  doing,  or  if  he  did  know  it 
that  he  was  ignorant  he  was  doing  what  was  wrong.*  Insan- 
ity must  be  established  by  evidence  in  the  case  with  the  same 
clearness  and  certainty  as  any  other  fact  alleged  in  defense ; 
that  is  to  say,  the  proof  must  be  such  in  amount  that  if  the 
single  issue  of  the  sanity  or  insanity  of  the  defendant  should 
be  submitted  to  the  jury,  in  a  civil  case,  they  would  find  that 
he  was  insane.'  Where  the  prisoner  relies  on  the  defense  of 
insanity,  he  must  prove  it  to  the  satisfaction  of  the  jury.  If 
upon  the  whole  evidence  they  believe  he  was  insane  when  he 
committed  the  act,  they  should  acquit  him ;  but  not  upon  any 
fanciful  ground  that  though  they  believe  he  was  then  sane, 
yet  as  there  may  be  a  rational  doubt  of  such  sanity  he  is 
therefore  entitled  to  an  acquittal.  * 

(A)  Insanity  to  he  established  beyond  a  reasonable  dovht. — 
In  some  jurisdictions,  when  insanity  is  set  up  as  an  excuse  for 
crime,  the  defense  must  be  proved  beyond  a  reasonable  doubt.  * 

1  United  States  v.  Lancaster,  7  Bias.  440;  People  ▼.  McDonell,  47  Cal.  184; 
People  V.  Bell,  49  Id.  480;  State  v.  Hoyt,  46  CJona.  880;  CJom.  v.  Rogers,  7 
Mete.  600;  41  Am.  Dec.  458;  State  v.  McCoy,  84  Mo.  581;  86  Am.  Dec.  131; 
State  V.  Redemeier.  71  Mo.  178;  Walter  v.  People,  83  N.  Y.  147;  O'Comiell 
V.  People,  87  N.  Y.  877;  41  Am  Rep.  879. 

«  People  V.  Garbutt,  17  Mich.  9;  Bradley  v.  State,  81  Ind.  492. 

*  State  y.  Reddick,  7  Kan.  148;  People  ▼.  Francis,  88  Cal.  188.  Contra, 
see  Leache  v.  State,  32  Tex.  App.  279;  58  Am.  Rep  688. 

«  Casat  V.  State,  40  Ark.  511. 

*  People  ▼.  Co£Fman,  24  Cal.  280;  People  ▼.  Best,  89  Id.  690. 

*  BosweU  V.  Com.  20  Gratt.  860. 

^  State  y.  De  Ranee,  84  La.  An.  186;  44  Am.  Rep.  426;  Danforth  y.  State, 
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It  must  be  proved  to  the  satisfaction  of  the  jury,  and  it  is  not 
necessary  that  the  jury  shall  be  satisfied  of  the  sanity  of  the 
prisoner  beyond  all  reasonable  doubt.* 

{{)  Htde  requvrmg  a  preponderance  of  evidence. — ^In  other 
jurisdictions,  when  insanity  is  set  up  as  a  defense,  it  must  be 
established  to  the  satisfaction  of  the  jury  by  a  preponderailce 
of  the  evidence,  and  a  reasonable  doubt  of  the  defendant's 
sanity,  raised  by  aU  the  evidence,  does  not  justify  an  acquittal.* 
But  insanity  need  not  be  established  beyond  a  reasonable 
doubt.  It  is  sufficient  if  the  jury  is  reasonably  satisfied  by 
the  weight  or  preponderance  of  the  evidence  that  the  accused 
was  insane  at  the  time  of  the  commission  of  the  act.'  The 
defense  must  be  affirmatively  proved  by  fairly  preponderating 
evidence,  to  avail,  but  it  need  not  be  clearly  preponderating.* 

{j)  Emden>oe  raising  reoAonoMe  doubt^  sufficient, — ^In  still 
other  States  if  the  jury  entertains  a  reasonable  doubt  of  the 
defendant's  sanity,  they  should  acquit  him.'    Every  man  is 

75  Ga.  614;  58  Am.  Bep.  480;  State  v.  Spencer,  1  Zab.  (N.  J.)  197;  Bacciga- 
lupo  T.  Com.,  33  Gratt.  807;  86  Am.  Rep.  796. 
>  Dejarnette  v.  Com.,  75  Va.  867. 

*  Parsons  t.  State,  81  Ala.  577;  60  Am.  Rep.  198;  BosweU  v.  State.  68 
Ala.  807;  86  Am  Rep.  20:  State  v.  Redemeier,  71  Mo.  178;  86  Am.  Rep. 
462;  Graves  v.  State,  16  Vroom  84T;  46  Am.  Rep.  778;  State  v.  Bmidy,  24 
S.  C.  489;  58  Am.  Rep.  262;  People  v.  Messersmith,  67  Cal.  676;  People  v. 
Meaaersmith,  61  Cal.  246;  People  v.  Hamilton,  62  Cal.  877;  People  v.  Wal- 
ter, 1  Idaho  T.  886;  State  v.  Lawrence,  57  Me.  574;  Bond  v.  State,  28  Ohio 
St.  849;  Com.  v.  Rogers,  7  Mass.  500;  Com.  v.  Heath,  11  Gray  808;  Ferris  v. 
People,  86  N.  Y.  125;  Walter  v.  People,  32  N.  Y.  147;  State  t.  Strauder,  11 
W.  Va.  747;  State  v.  Brandon,  8  Jones  468;  State  v.  Coleman,  27  La.  An. 
691;  State  v.  Paulk,  18  S.  C.  514;  Regina  v.  McNaughten,  10  CI.  &  F.  200; 
Regina  v.  Layton,  4  Cox  C.  C.  149. 

'  State  y.  Klinger,  48  Mo.  127;  State  v.  Hundley,  46  Mo.  414;  State  v.  Smith, 
68  Mo.  267;  State  v.  Holme,  54  Mo.  158;  People  v.  McCann,  16  N.  Y.  58;  69 
Am.  Deo.  642.  S.  P.,  Com.  v.  Rogers,  7  Mete.  600;  41  Am.  Dec.  458;  State 
T.  McCoy,  84  Mo.  681;  86  Am.  Dec.  121. 

*  Coyle  ▼.  Com.,  100  Pa.  St  678;  45  Am.  Rep.  897. 

*  State  ▼.  Marter,  2  Ala.  48;  86  Am.  Dec.  898.  S.  P.,  State  v.  Bartlett,  48 
N.  H.  224;  80  Am.  Dec.  154;  Hopps  v.  People,  81  111.  885;  88  Am.  Dec.  281; 
Guetig  V.  State,  66  Ind.  94;  32  Am.  Rep.  99;  Stevens  v.  State,  81  Ind.  485; 
State  V.  Crawford,  11  Kan  82;  Polk  v.  State,  19  Ind.  170;  Dove  v.  State,  8 
Heisk.  848;  Com.  v.  Heath,  11  Gray,  808;  State  v.  Jones,  50  N.  H.  869; 
People  V.  McCann,  16  N.  Y.  58;  Wagner  v.  People,  4  N.  Y.  App.  Dec.  509, 
affi'g  54  Barb.  867;  s.  c.  2  Keyes,  684;  Brotherton  y.  People,  76  N.  Y.  169; 
Cunningham  v.  State,  56  Miss.  269. 
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primarily  presumed  sane ;  but  when  facts  are  proved  tending 
to  engender  a  doubt  of  the  sanity  of  a  person  accused  of  crune, 
it  devolves  on  the  State  to  remove  that  doubt,  and  establish  the 
sanity  of  the  prisoner  to  the  satisfaction  of  the  jury,  beyond  all 
reasonable  doubt/  That  the  prosecution  must  prove  sanity 
beyond  a  reasonable  doubt  is  approved  in  many  decisions. " 

(yfc)  How  vnstmity  may  he  proved, — The  law  demands  such 
evidence  in  support  of  the  defense  of  insanity  as  wiU  satisfy 
the  jury  that  when  the  defendant  committed  the  act  he  was 
insane. '  It  must  be  proved  that  at  that  time  the  accused  was 
laboring  under  such  a  defect  of  reason  as  not  to  know  the 
nature  and  quality  of  the  act  he  was  doing,  or  that  he  did  not 
know  he  was  doing  wrong;*  and  this  must  be  clearly  estab- 
lished.* The  defense  should  not  be  sustained  on  vague  and 
shadowy  testimony,  or  mere  conjecture.  There  should  be 
clear  and  substantial  evidence  of  insanity ;  but  if  there  is,  upon 
the  whole  evidence  in  the  case,  any  reasonable  doubt,  the 
accused  is  entitled  to  the  benefit  of  that  doubt  and  to  an 
acquittal.*  The  evidence  must  be  such  as  to  satisfy  the  minds 
and  consciences  of  the  jury  to  the  extent  that  they  can  say  he 
should  be,  and  is,  acquitted  upon  that  ground.  Should  it  fail 
to  so  satisfy  them,  their  finding  is  conclusive,  and  will  in  no 
case  be  reversed,  unless  the  finding  is  most  clearly  and  directly 
against  the  evidence.'  Where  it  appears  that  the  defendant 
has  been  addicted  to  the  habitual  and  excessive  use  of  opium, 
and  that  at  the  time  of  the  supposed  ofiFense  he  had  been 
deprived  of  it,  it  is  competent  for  him  to  show  what  effect 
such  deprivation  would  have  upon  his  mental  condition,  as 
tending  to  prove  whether  or  not  he  was  in  a  condition  to 

1  Cunmnghain  v.  State,  56  Miss.  269:  31  Am.  Rep.  360. 

*  Underwood  v.  People,  82  Mich.  1;  Hopps  v.  People,  81  111.  885;  State  v. 
Danby,  1  Del.  Cr.  175;  State  v.  Draper,  Id.  531;  State  v.  Thomas,  Id.  511; 
Ogletree  V.  State,  28  Ala.  751;  State  v.  Cra^vford,  11  Kan.  32;  People  v. 
Oarbutt,  17  Mich.  9;  Dow  v.  State,  8  Heisk.  348;  State  v.  Jones,  50  N.  H. 
870. 

*  Ghraham  v.  Com.  16  B.  Mon.  687;  State  v.  Smith,  53  Mo.  267. 

*  Kelly  T.  State,  3  Smed.  &  M.  518. 

*  People  V.  McDonneU,  47  Cal.  134. 

*  Walker  v.  People,  1  N.  Y.  Cr.  22. 

^  Johnson  t.  State,  10  Tex.  App.  571. 
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commit  larceny.*  So,  also,  a  record  from  the  Probate  Court 
showing  that  four  years  previous  to  the  commission  of  the 
alleged  crime  an  inquest  had  been  held  in  that  court,  and  that 
defendant  had  been  adjudged  insane  and  confined  in  an  asylum, 
is  admissible.'  But  evidence  that  defendant  was  subject  to 
epileptic  fits  which  had  weakened  his  mind,  but  not  daimed  to 
have  destroyed  his  moral  responsibility,  introduced  to  explain 
his  contradictory  statements  about  the  money  when  arrested, 
is  inadmissible.'  And  the  suspicion  of  strangers,  apparent 
melancholy,  and  peculiarities  of  deportment  generally,  are  not 
proof  of  insanity.^  Nov  is  an  attempt  at  suicide.'  Again, 
insanity  is  not  to  be  proven  by  general  reputation ;  and  evi- 
dence that  defendant  was  always  treated  by  his  family  as  an 
imbecile  or  an  insane  person,  is  inadmissible.'  But  where  the 
insanity  of  defendant  is  in  issue,  it  is  competent  to  prove  that 
bis  brother  became  insane  from  a  cause  similar  to  that  which 
it  was  alleged  had  induced  the  destructive  act  of  the  defend- 
ant.^ Yet  evidence  of  hereditary  taint  is  not  admissible  with- 
out some  proof  that  the  prisoner  was  affected  by  some  form  of 
mental  alienation. ' 

(l)  Inscmity  at  time  of  commission  of  offense, — Inquiry  into 
the  mental  condition  of  a  prisoner,  both  before  and  after  the 
conmiission  of  the  act,  is  admissible  under  the  plea  of  insanity, 
but  to  render  the  defense  available,  the  evidence  must  be  suf- 
ficient to  convince  the  minds  of  the  jury  that  at  the  time  the 
act  was  conmiitted  the  accused  Avas  not  conscious  that  in  doing 
that  particular  act  he  was  conmiitting  a  crime.'  To  prove 
this  a  verdict  on  an  issue  as  to  the  sanity  of  the  prisoner,  that 
he  is  insane,  is  competent  evidence;*'  but  the  acts,  conduct 
and  habits  of  the  prisoner  at  a  subsequent  time,  to  be  admis- 

>  Rogers  t.  State,  88  Ind.  548. 

*  Wheeler  v.  State,  84  Ohio  St.  804;  83  Am.  Rep.  873. 

*  GroBS  y.  State,  63  Md.  179. 

*  State  V.  Shippey,  10  Minn.  338;  88  Am.  Dec.  70. 
»  Coyle  V.  CJom.,  100  Pa.  St.  578;  45  Am.  Rep.  897. 

*  People  V.  Pico,  63  Cal.  50;  State  v.  Hoyt,  47  Conn.  518. 
'  People  V.  Garbutt,  17  Mich.  9. 

*  State  y.  Cunningham,  73  N.  C.  469. 

*  McAllister  v.  State,  17  Ala.  484;  53  Am.  Dec.  180. 
"  People  V.  Farrell,  81  Cal.  576. 
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fible,  miiit  be  so  oonnected  with  a  disorda^  or  weakened 
mental  condition  preceding  the  time  of  the  offense  as  to  lead 
to  the  inference  of  its  continaance ;  or  else  they  mnst  indicate 
nnsonndness  to  soch  a  degree,  or  of  so  p^manent  a  natore,  as 
to  have  required  a  longer  period  than  the  interral  for  its  pro- 
duction or  development.' 

(m)  Insamiy  at  time  cf  trial. — A  man  while  insane  can 
neither  be  tried,  sentenced  nor  executed.  The  reason  is, 
because  his  insanity  disables  him  from  making  a  rational 
defense.  But  a  prisoner,  though  not  entirely  sane,  may  be 
put  upon  his  trial,  if  he  rightly  comprehends  his  own  condition 
with  reference  to  the  proceedings  then  pending  against  him, 
and  can  rationally  conduct  his  defense.' 

§  283.  Intoxication. — {fi)  General  rule — no  excuse. — The 
general  rule  is  that  intoxication,  especiaUy  if  voluntary,  is  no 
excuse  for  crime. '  Xor  does  it  exempt  the  accused  from  all 
the  inferences  and  presumptions  wliich  would  be  applied  to 
like  conduct  of  one  who  was  sober.  ^  Intoxication  is  no  defense 
if  the  ofiFender  be  capable  of  forming  an  intelligent  design, 
and  in  such  case,  if  the  charge  be  otherwise  sufficiently  proved, 
he  will  be  presumed  to  intend  the  natural  consequence  of  his 
act,*  unless  his  intoxication  be  such  as  to  render  him  unconscious 
of  what  he  was  doing  at  the  time.*  In  People  v.  Qarbutt,' 
however,  the  defense  was  excluded,  notwithstanding  the  intoxi- 
cation was  to  such  an  extent  as  to  make  the  person  unconscious 
of  what  he  was  doing  at  the  time  of  the  commission  of  the 
offense.     Thus,  it  is  no  excuse  for  crime  committed  in  a  state 

*  Com.  V.  Pomeroy,  117  Mass.  148. 

*  Freeman  v.  People,  4  Den.  9;  47  Am.  Dec.  216. 

*  Estes  V.  State,  55  Ga  81;  Hanvey  v.  State,  68  Oa.  613;  DawBon  v.  State, 
16  Ind.  428;  79  Am.  Dec.  489;  Sanders  v.  State,  94  Ind  147;  Lanergan  v. 
People,  50  Barb.  266;  Friery  v.  People,  54  Id.  8I9;  2  N.  Y.  App.  Dec.  215; 
State  V.  Harlow,  21  Mo.  446;  Shanahan  v.  Com.  8  Bush,  468;  Com.  t.  Haw- 
kine,  8  Gray,  468;  People  v.  Cavanagh,  62  How.  Pr.  187;  State  v.  John,  8 
Ired  L.  380;  49  Am.  Dec.  896;  State  v.  Bundy,  24  S.  C.  489;  58  Am.  Rep. 
262 ;  State  v.  Keath,  88  N.  C.  626 ;  State  v.  Paulk,  18  S.  C.  514 ;  Carter  v. 
State,  20  Tex.  500. 

^  People  V.  Rogers,  18  N.  Y.  9;  72  Am.  Dec.  484. 

»  Smurr  v.  State,  88  Ind.  504;  Kenny  v.  People,  81  N.  Y.  880. 

*  State  y.  TiU,  1  Del.  Cr.  288. 

^  17  Mich.  9 ;  97  Am.  Dec.  162. 
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of  intoxication  that  a  person  by  constitutional  infirmity,  or 
accidental  injury  to  the  head,  is  more  likely  to  be  maddened 
by  liquor  than  another  person/  Some  cases  hold  that  in 
the  instances  in  which  it  is  resorted  to  to  blunt  moral  responsi- 
bility it  heightens  the  culpability  of  the  oflfender.* 

(J)  InahUity  to  farm  mtent. — ^At  common  law,  where  it 
requires  a  particular  intent  in  the  doing  of  an  act  to  constitute 
crime  —  as,  for  instance,  larceny,  where  the  intent  to  steal 
must  accompany  the  taking,  it  may  be  shown,  in  defense,  that 
the  party  charged  was  intoxicated  to  that  degree  that  he  was 
incapable  of  entertaining  the  intent  to  steal,  and  that  he 
neither  then  nor  afterwards  yielded  it  the  sanction  of  his  will.  • 
Although  drunkenness  neither  aggravates  nor  excuses  an  act 
done  by  a  party  while  under  its  influence,  yet  it  is  a  fact 
which  may  afiFect  both  physical  ability  and  mental  condition, 
and  may  be  essential  in  determining  the  nature  and  character 
of  the  acts  of  the  accused  as  well  as  the  purpose  and  intent 
with  which  they  are  done.*  But  in  Michigan,  it  was  held 
proper  for  the  court  to  refuse  to  charge  the  jury  that  if  they 
beUeved  that  the  defendant  was  intoxicated  to  such  an  extent  as 
to  make  him  unconscious  of  what  he  was  doing  at  the  time  of  the 
commission  of  the  offense,  the  defendant  must  be  acquitted/ 
And  in  Iowa,  evidence  that  on  occasions  prior  to  that  of  the 

>  Choice  V.  State,  81  Ga.  424,  approved,  Humphreys  t.  State,  46  Id.  190. 

*  United  States  t.  Claypool,  14  Fed.  Rep.  127.  But  see  State  v.  Donovan, 
61  Iowa  869. 

•  Bartholomew  V.  People,  104  m.  601;  Wood  v.  State,  84  Ark.  841;  86 
Am.  Rep.  18;  Loza  v.  State,  1  Tex.  App.  488;  Bailey  v.  State,  26  Ind.  422; 
State  V.  Donovan,  61  Iowa  869;  People  v.  Walker,  88  Mich.  156  It  appeared 
that  defendant,  who  was  twenty-four  years  old,  had  for  several  years  used 
intoxicating  liquors  to  excess;  that  he  would  go  off  several  times  a  months 
and  stay  on  a  spree  for  several  days;  that  he  had  several  times  had  delirium 
tremens,  the  last  time  being  a  few  months  before  the  larceny.  But  the 
evidence  did  not  show  that  he  was  insane,  or  that  his  mind  was  affected  so- 
that  he  could  not  teU  right  from  wrong.  He  was  drunk  a  few  days  before 
the  larceny,  but  three  witnesses,  to  whom  he  sold  the  stolen  article  on  the 
day  of  the  larceny,  testified  that  he  was  then  sober.  Held,  that  an  instruc- 
tion to  find  defendant  not  guilty  if,  by  reason  of  his  intemperance,  he  did 
not  have  mind  enough  at  the  time  of  the  larceny  to  know  right  from, 
wrong,  was  properly  refused  — State  v.  Riley,  100  Mo.  498. 

*  FerreU  v.  State,  48  Tex.  608. 

•  People  V.  Garbutt,  17  Mich.  9.  S.  P.,  Boswell  v.  Com.,  20  Gratt  860. 
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commission  of  the  larceny  charged  the  prisoner  was  bereft  of 
his  reason  when  intoxicated,,  was  held  to  be  inadmissible  to 
disprove  the  cmimics  furandi.^ 

(c)  Insanity  from  use  of  liquor. — ^While  no  degree  of  intoxi- 
cation will  excuse  a  criminal  act,  it  is  otherwise  in  respect  to 
mental  unsoundness  produced  by  drunkenness  and  remaining 
after  the  intoxication  has  ceased.'  Insanity  occasioned  by 
previous  habits  of  intemperance,  and  not  directly  the  result  of 
the  immediate  influence  of  intoxicating  liquors,  is  entitled  to 
the  same  consideration  as  an  excuse  for  crime,  or  otherwise,  as 
is  insanity  from  any  other  cause.'  But  temporary  insanity 
produced  immediately  by  intoxication  does  not  destroy  respon- 
sibility where  the  accused,  when  sane  and  responsible,  made 
himself  voluntarily  drunk.* 

{d)  Delirium  tremens. — The  rule  that  intoxication  creates 
no  exemption  from  criminal  responsibility,  does  not  apply  to 
delirium  tremens,  which,  although  the  result  of  prior  vicious 
indulgence,  is  always  shunned,  and  not  voluntarily  assumed.' 
Therefore  where  delirium  tremens  deprives  a  person  of  the 
capacity  of  knowing  what  he  is  doing,  or  of  distinguishing 
right  from  wrong,  it  will  save  him  from  criminal  responsibility 
for  his  acts.'  That  delirium  tremens  is  a  species  of  insanity, 
and  such  as  may  render  a  party  af9icted  therewith  incapable 
of  the  commission  of  crime,  is  no  longer  an  open  question.' 

§  234.  Eleptomania. — Kleptomania,  if  proved,  constitutes 
a.  defense  to  a  charge  of  theft.'  And  when  there  is  evidence 
tending  to  sustain  that  defense,  the  charge  to  the  jury  should 
•distinctly  present  and  specifically  treat  of  the  peculiar  issue 

>  state  V.  Hart,  29  Iowa  268. 

*  Beasley  v.  State,  50  Ala.  149;  20  Am.  Rep.  292;  CromweU  v.  State,  1 
Mart  &  Y  147;  United  States  v.  Drew,  5  Mason,  28;  State  v.  McGonigal,  5 
Harring.  610. 

«  People  V.  Rogere,  18  N.  Y.  9;  72  Am,  Dec.  484;  State  t.  Robinson,  20  W. 
Va.  713. 

*  Schlencker  v.  State.  9  Neb.  241;  State  v.  Thompson,  12  Nev.  140. 
»  Maconneky  v.  State,  5  Ohio  St.  77. 

*  O'Brien  v.  People,  48  Barb.  274;  People  v.  O'ConneU,  62  How.  Pr,  486; 
Carter  v.  State,  20  Tex.  500;  62  Am.  Dec.  589. 

'  Erwin  v.  State,  10  Tex.  App.  700. 
«  Harris  v.  State,  18  Tex.  App.  287. 
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thus  raised,  and  not  stop  with  submitting  the  usual  test  of  the 
defendant's  ability  in  general  to  distinguish  right  from  wrong.' 
But  the  court  wiU  not  disturb  a  verdict  respecting  this  defense 
as  contrary  to  the  weight  of  evidence,  unless  the  defense  is 
overwhelmingly  sustained  by  the  quantity  and  quality  of  the 
evidence," 

§  235.  Marital  coercion. — ^As  a  general  rule,  a  married 
woman  cannot  be  convicted  of  larceny  committed  by  her  jointly 
with  her  husband. •  Where  the  husband  "directs"  his  wife 
to  perform  the  act,  his  directions  are  equivalent  to  his  com- 
mands.* The  wife  will  be  presumed  to  have  acted  under  the 
coercion  of  her  husband  in  committing  an  offense,  when  he 
was  at  the  time  near  enough  for  her  to  be  under  his  immedi- 
ate influence  and  control,  though  not  in  the  same  room.  *  But 
she  is  not  shielded  from  responsibility  for  crime  committed  by 
her  hnsband'8  order,  unless  she  is  within  his  presence  and  con- 
trol;*  and  to  entitle  her  to  the  benefit  of  such  presumption 
her  coverture  must  be  clearly  proved.'  If  she  formed  the 
intent  to  commit  the  crime,  and  actually  commenced  it  in  his 
absence  and  without  his  knowledge,  the  fact  that  he  afterward 
arrived  and  aided  in  completing  it,  would  not  create  the  pre- 
sumption that  she  acted  under  his  compulsion.  The  question 
of  compulsion  is  to  be  determined  by  the  jury.  •  If  it  appears 
that  she  was  not  urged  or  drawn  to  the  offense  by  him,  but 
was  an  inciter  of  it,  she  is  liable  as  well  as  he.  It  is  the  pres- 
ence of  the  husband  which  raises  the  presumption,  and  if  the 
wife  commits  the  offense,  by  the  bare  command  or  procure- 
ment of  the  husband,  when  he  is  not  present,  she  is  liable.* 
So  also  the  mere  proximity  of  a  husband  not  actually  present 
when  his  wife  commits  a  minor  offense  wiU  not  raise  in  her 

1  liooney  ▼.  State,  10  Tex.  App.  520;  88  Am.  Bep.  640. 

•  Com.  V.  Fritch,  9  Pa.  Co.  Ct.  Rep.  164. 

•  Com.  V.  Trimmer,  1  Mass.  476. 

•  Mulvey  v.  State,  48  Ala.  816;  94  Am.  Dec.  681 

•  Com.  v.  Munsey,  112  Mass.  287. 

•  Com.  ▼.  Feeney,  13  Allen  560. 

V  Davis  T.  State,  15  Ohio  72;  45  Am.  Dec.  559. 

•  Quinlan  ▼.  People,  6  Parker  9. 

•  ScUer  V.  People,  77  N.  Y.  411. 
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favor  the  presumption  that  she  acts  under  his  coercion.  Any 
inference  of  coercion  from  such  proximity  is  a  question  of  fiu3t.' 
A  husband  and  wife  may  be  jointly  indicted  and  convicted  of 
a  crime,  where  it  appears  that  they  were  both  guilty  of  the 
offense  charged,  and  it  is  shown  that  there  was  no  coercion, 
as  in  such  case  the  wife  acts  in  her  own  capacity,  as  one  able 
to  commit  crime,  and  of  her  own  accord  and  intent,  the  same 
as  if  she  were  an  unmarried  woman.* 

§  236.  Title;  ownership;  claim  of  right.'— Proof  that 
the  prisoner  took  the  property  upon  claim  of  title,  honestly 
entertained,  is  a  defense.  And  he  has  a  right  to  have  such 
evidence,  though  weak  and  suspicious,  submitted  to  the  jury.* 
Thus,  evidence  tending  to  show  that  defendant  acquired  the 
chattels  which  he  was  charged  with  stealing  by  purchase 
instead  of  by  theft  should  be  received.*  In  such  a  case,  evi- 
dence against  him  of  a  fraudulent  taking  may  be  rebutted  by 
proof  of  his  good  faith  in  appropriating  it  as  his  own ;  and,  if 
the  entire  evidence  leaves  a  reasonable  doubt  of  the  fraudulent 
intent,  he  should  be  acquitted;'  and  the  jury  should  be 
instructed  as  to  what  facts  would  rebut  the  presumption  of  a 
fraudulent  taking.'  In  a  trial  for  theft  of  his  own  property, 
in  the  hands  of  a  bailee,  the  defendant  should  be  allowed  to 
prove  any  and  every  fact  which  may  legitimately  tend  to  show 
his  animvs  in  the  taking,  and  serve  to  disprove  a  fraudulent 
intent  therein  —  as,  for  instance,  the  discharge  of  a  debt  for 
which  he  had  pledged  the  property  as  security.'  But  it  is  not 
a  defense  to  a  charge  of  larceny  that  defendant  had  an 
'impression"  that  he  had  a  claim  to  the  property  taken; 
this  is  not  an  equivalent  for  an  ''  honest  belief. "  "  And  while 
the  defendant's  guilty  knowledge  of  the  seller's  want  of  title 

1  State  V.  Shee,  18  R.  I.  685. 

« Goldstein  v.  People,  82  N.  Y.  281. 

*  See  supra,  §  47. 

*  Morningstar  v.  State,  55  Ala.  148, 
^  Territory  v.  V^Toolsey,  8  Utah  470. 

•  Camplin  v.  State,  1  Tex.  App.  108. 
■»  Miles  V.  State.  1  Tex.  App.  510. 

8  Taylor  v.  State,  7  Tex.  App.  659. 

•  Morrisette  v.  State,  77  Ala.  71. 
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becomes  a  grave  question  in  the  effort  to  meet  proof  of 
another's  fraudulent  taking  by  proof  of  his  own  purchase,  he 
cannot,  by  showing  a  sham  purchase,  whether  in  good  or  bad 
faith,  excuse  a  fraudulent  taking/  On  trial  for  stealing  a 
bale  of  cotton,  if  the  proof  shows  that  one  of  two  bales  placed 
together  belonged  to  defendants,  and  they  intended  to  take 
their  own,  but  it  is  doubtful  which  they  did  take,  they  ought 
to  be  acquitted.*  So,  one  indicted  for  larceny  of  timber 
may  defend  by  showing  a  purchase  by  parol  from  a  person 
who  was  believed  bv  him  to  be  the  owner  of  the  land.  Such 
sale  might  operate  as  a  license,  and  show  that  the  taking  was 
Ji0\t  anwM)  fv/raridi^  And  the  owner  of  goods,  indicted  for 
larceny  of  them  from  an  attaching  officer,  may  show  that  he 
intentionally  left  with  the  officer  goods  enough  to  satisfy  the 
€laim  of  the  attaching  creditor.*  In  a  trial  for  larceny  of  a 
sewiug-machine  sold  on  execution,  and  peaceably  retaken  by 
defendant,  he  can  show  that  the  machine  was  exempt,  and 
that,  before  he  took  it,  a  lawyer  advised  him  that  the  machine 
was  his,  and  that  he  could  take  it  wherever  he  could  find  it,' 
and  that,  believing  such  advice  to  be  correct,  he  took  the 
means  he  did  to  get  possession  of  the  property.*  Upon  a: 
prosecution  for  larceny  in  the  misappropriation  of  trust  funds, 
evidence  of  declarations  made  by  the  owner  of  such  funds  in 
his  life-time,  tending  to  show  a  gift  thereof  to  the  accused, 
and  a  want  of  felonious  intent  on  the  part  of  the  latter  is 
admissible.*    But  it  is  not  competent  for  a  defendant  indicted 

1  McAfee  ▼.  State,  14  Tex.  App.  06a 

*  Randle  v.  State,  49  Ala.  14. 

s  Morniiigstar  v.  State,  59  Ala.  80. 
^  Com.  Y.  Greene,  111  Mass.  392. 

*  People  V.  Schultz,  71  Mich.  815. 

*  People  V.  Doyle,  58  Hun  585.  To  dteproye  the  allegation  of  ownership 
of  the  horse,  as  aUeged  in  the  indictment,  the  prisoner  offered  in  evidence 
a  chattel  mortgage,  or  biU  of  sale,  of  the  animal,  to  a  third  party,  executed 
whUe  he  was  the  acknowledged  owner,  and  which  antedated  the  sale  under 
which  the  alleged  owners  claimed.  J9e2d,  admissible.— Wells  v.  State,  11 
Neb.  409.  In  a  trial  for  theft  of  a  horse,  the  proof  showed  that  the  accused 
had  taken  up  and  sold  the  animal  openly,  claiming  it  as  his  wif e*s  The 
State  was  allowed  to  prove  by  the  purchaser  that  the  animal  was  taken  away 
from  him  by  another  witness  (who  testified  that  it  was  his  property),  and 
that  tlie  aocosed  had  never  indemnified  him  for  his  loss.    The  accused 
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for  larceny  and  who  defends  under  a  claim  of  ownership,  to 
introduce  in  evidence  a  declaration  made  by  him  while  in  pos- 
session of  the  property  alleged  to  have  been  stolen,  showing 
how  his  asserted  right  or  claim  originated.  Such  declaration 
is  no  part  of  the  res  gestcB^  but  merely  a  recital  of  a  past 
transaction.*  And  under  an  indictment  for  stealing  a  portion 
of  the  cargo  of  a  vessel,  the  defendant  cannot  be  permitted  to 
prove  a  custom  for  the  officers  of  vessels  to  appropriate  a 
small  part  of  the  cargo,  or  to  show  that  instances  had  occurred 
where  the  mates  of  vessels,  under  a  claim  of  right,  had  appro- 
priated parts  of  the  cargoes  in  their  possession.*  So,  it  is  no 
defense  to  a  prosecution  founded  on  a  statute  providing  that 
any  person  to  whom  property  shall  have  been  delivered  who 
embezzles  or  fraudulently  converts  it  may  be  convicted  of  lar- 
ceny, to  show  that  accused,  being  a  hotel-keeper,  sold  the 
property  under  claim  of  a  lien  on  it  as  baggage,  for  the 
owner's  bilL     An  inn-keeper's  lien  could  not  give  him  a  right 

offered  proof  that  he  had  indemnified  the  purchaser,  but,  on  objection  by 
the  State,  the  court  excluded  the  evidence.  Held,  error.  The  proof  made 
by  the  State  was  calculated  to  show  a  fraudulent  intent  on  the  part  of  the 
aocnsed,  and  he  was  entitled  to  controvert  it  by  other  evidence  if  he  could. 
— Sigler  V.  State,  7  Tex.  App.  283.  A. ,  jointly  indicted  with  B.  for  theft  of 
an  estray  cow,  was  tried  first  and  acquitted.  HM^  that  B.,  on  B.'s  trial, 
might  prove  by  C.  that  when  A.  and  B.  were  first  found  in  possession  of 
the  cow,  A.  claimed  it  as  his  property.— Shelton  v.  State,  11  Tex.  App.  86. 
Ck>mpare  Knox  v.  State,  Id.  148.  On  an  indictn^ent  for  theft,  the  owner  of 
the  stolen  cattle  testified  that  he  missed  the  cattle  from  his  range,  and» 
hearing  that  defendant  had  them,  went  to  defendant,  who  admitted  the 
fact,  but  claimed  to  have  purchased  them.  Defendant  showed  a  bill  of 
sale,  stating  that  he  had  met  a  stranger,  who  inquired  about  cattle  of  the 
brand  with  which  the  cattle  in  question  were  marked,  and  he  told  the 
stranger  that  he  knew  where  the  cattle  ranged,  and  bought  the  *'  chance  " 
from  the  stranger.  The  cattle  were  delivered  up  to  the  owner  when  he 
claimed  them.  Defendant  afterwards  left  the  neighborhood.  A  witness 
testified  that  he  had  known  defendant  for  twenty  years,  and  that  his  repu- 
tation for  honesty  was  good.  Held^  that  the  evidence  was  insufficient  to 
supi>ort  a  conviction. — Holley  v.  State,  21  Tex.  App.  156.  The  respondent 
was  indicted  for  stealing  a  heifer;  he  admitted  the  taking,  but  claimed  that 
he  had  lost  one  some  three  months  before,  and  supposed  this  one  was  his 
own.  Held,  that  the  respondent's  declarations  made  while  hunting  after 
his  own  heifer,  and  the  fact  of  his  hunting  before  the  alleged  larceny,  were 
admissible.-State  v.  Daley,  58  Vt.  442. 

>  AUen  V.  State,  71  Ala.  5. 

•  Com.  V.  Doane,  1  Cush.  5. 


§  237.]  LABGENY.  263 

to  sell  the  baggage ;  though  it  may  be  important,  in  connection 
with  other  circmnstances,  to  show  that  he  sold  it  in  the  exer- 
cise of  a  supposed  right,  and  without  criminal  intent/ 


CHAPTER  XXIX. 

VAIUANCK 

g  S87.  Gtoeral  rule  that  proof  must  agree  with  aUegations. 
388.  Variance  in  deecription  of  property  taken,  generally, 
289.  Horses,  mares,  geldings,  etc. 
d40.  Money,  bank  bills,  etc. 

241.  Variance  as  to  ownership  or  possession  whence  taken. 

242.  Doctrine  of  idem  sonans. 
248.  Variance  as  to  value. 

244.  Charge  of  one  crime— proof  of  another. 

245.  Review  of  questions  of  variance. 

§  237.  General  rule  that  proof  must  agree  wftb  allega* 
tions. — The  rule  is  a  general  one,  subject  to  but  few  excep- 
tions, and  these  rather  seeming  than  actual,  that  in  all  crim- 
inal prosecutions  the  proofs  adduced  to  secure  a  convictiom 
must  agree  with  the  facts  stated  in  the  indictment.  Thus,  to 
support  an  indictment  for  stealing  two  barrels  of  turpentine^ 
it  must  be  proved  that  the  turpentine  was  in  barrels  when  it 
was  stolen.*    Where  an  animal  stolen  is  described  by  color 

'  People  V.  Husband,  86  Mich.  806.  Where  the  defendant  was  arrested 
nnder  the  charge  of  larceny,  and  at  first  denied  having  any  of  the  stolen 
money,  but  afterwards  offered  to  teU  the  police  officer,  who  professed  "  to 
know  aU  about  it,"  where  the  money  was,  and  said  that  it  was  buried 
under  the  hearth  in  his  house ;  and  the  officer  having  failed  to  find  the 
money  in  the  place  indicated,  the  defendant  went  to  his  house  with  the 
officer,  raised  a  brick  in  the  hearth,  and  disclosed  the  money ;  and  "  after 
pointing  out  the  money,  defendant  said  it  was  given  to  him  bj/^  a  servant 
in  the  employ  of  the  prosecutrix.  Held,  that  this  declaration  was  not 
admiasible  evidence  for  defendant,  not  being  explanatory  of  ponpossion,  nor 
a  part  of  the  res  gesfoB.— Cooper  v.  State,  68  Ala.  80. 

*  State  T.  Moore,  11  Ired.  70. 
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and  sex,  the  description  mnst  be  sapported  by  the  proof.' 
Therefore,  under  an  indictment  for  stealing  a  steer,  there  can- 
not be  a  conviction  npon  proof  of  stealing  a  bull.'  Although 
an  indictment  need  not  describe  the  brand  of  the  stolen  animal, 
if  the  brand  be  described  a  variance  in  the  proof  thereof  is 
fatal. '  An  indictment  for  theft  of  cattle  need  not  charge  them 
to  be  *'work  steers,"  or  "beef  steers,"  but,  so  charging, 
affirmative  proof  that  they  were  "work  steers,"  or  "beef 
steers"  is  essential  to  a  conviction.  Proof  to  the  contrary 
operates  as  a  fatal  variance.^  So  an  indictment  for  stealing  an 
animal,  is  not  supported  by  proof  that  the  animal  was  dead 
when  stolen.'  And  an  indictment  for  stealing  certain  currency 
and  "  six  towels  of  the  value  of  one  dollar  "  is  not  sustained 
by  proof  of  a  larceny  of  a  less  number  of  towels  together  with 
other  articles  of  some  value.' 

But  where  the  indictment  was  for  larceny  in  "a  certain 
^building  called  and  being  a  shop, ' '  and  the  building  was  proved 
to  be  a  store,  it  was  held  that  the  variance  was  not  material/ 
So  where  the  offense  was  charged  to  have  been  committed  in 
a  vessel  in  the  first  ward  of  the  city  of  New  York,  and  the 
proof  was  that  the  vessel  was  lying  in  the  river  at  a  wharf  in 
the  third  ward,  the  variance  was  deemed  not  material.* 

Again  where  an  indictment  alleged  that  defendant  had  been 
convicted  of  similar  thefts  on  three  former  occasions,  ' '  at  the 
Municipal  Court,  begun  and  holden  at  Portland,"  and  it  was 
proved  that  these  convictions  were  before  "the  Municipal 
Court  for  the  city  of  Portland,"  it  was  held  there  was  no  vari- 
ance.' And  a  joint  indictment  charging,  as  an  overt  act, 
that  three  persons  put  ' '  their  hands ' '  into  a  pocket  with  fel- 
onious intent,  may  be  sustained  by  proof  that  all  three  partici- 

^  RoweU  ▼.  SmaU,  80  Me.  29. 
«  State  V.  Royster,  65  N.  0.  589. 
»  AUen  V.  State,  8  Tex.  App.  860. 

^  Gray  v.  State,  11  Tex.  App.  411;  Cameron  y.  State,  9  Tex.  App.  889. 
»  Com.  V.  Beaman,  8  Gray  497. 

•  Com.  V.  Savery,  101  Mass.  907. 

'  Com.  V.  Biggs,  14  Gray  876.    And  see  Com.  v.  Annis,  15  Gray  197. 

•  People  V.  Honeyman,  3  Denio  121. 
-•  State  V.  Began,  68  Me.  127. 
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pated  in  the  act,  though  only  one  of  them  put  his  hand  into 
the  pocket.  * 

§  238.  Yariance  In  description  of  property  taken^  gener- 
ally.^— ^Where  defendant  was  charged  with  stealing  five  certifi- 
cates of  stock  of  a  certain  number,  and  the  proof  showed  there 
was  but  one  such  certificate,  and  not  a  series  of  five,  the  vari- 
ance was  fatal.'  8o  an  indictment  for  stealing  ^'  one  pair  of 
boots ' '  is  not  supported  by  proof  that  the  defendant  stole  two 
boots  unmatched,  being  the  right  boot  of  two  pairs.'  And  an 
indictment  for  larceny  of  a  certain  number  of  * '  bottles  of ' ' 
liquor,  is  not  sustained  by  proof  that  the  defendant  feloniously 
drew  liquor  from  casks  into  his  own  bottles  which  he  had 
taken  with  him  for  the  purpose.*  So  defendant  cannot  be 
convicted  of  stealing  a  white  woolen  sheet,  upon  proof  that  he 
stole  a  blanket  made  of  cotton  and  woolen — the  warp  being 
cotton  and  the  filling  woolen.*  And  where  the  indictment 
charges  the  stealing  of  a  plow,  and  it  is  proved  that  the  defend- 
ant stole  a  plowshare,  the  variance  will  be  fatal.  *  An  allega- 
tion of  theft  of  a  pair  of  '  *  buckskin  gloves ' '  is  not  supported 
by  proof  of  theft  of  a  pair  of  sheepskin  gloves.'  Again,  an 
indictment  for  stealing  a  ^ '  white,  black,  and  speckled-blue 
yearling*'  is  not  sustained  by  proof  of  taking  a  "  white  and 
and  black  speckled ' '  heifer,  or  a  ' '  white  and  red  and  frosty 
colored  heifer. ' '  •  And  proof  of  theft  of  a  ' '  steer ' '  will  not 
sustain  an  indictment  for  stealing  a  ''beef  steer,"  and  this, 
although  the  word  ''beef"  was  superfluous.*  So  an  indict- 
ment charging  the  stolen  cattle  to  be  "work  steers"  must  be 
sustained  by  affirmative  proof  of  such  needless  description. " 
And  a  conviction,  under  an  indictment  for  grand  larceny  in 

>  Com.  ▼.  Fortune,  105  Mass.  598. 
« People  T.  Coon,  46  Cal.  672. 

*  State  T.  Harris,  8  Harring.  559. 

«  Com.  T.  Gavin,  131  Mass.  54;  28  Am.  Rep.  260. 

*  Alkenback  ▼.  People,  1  Denio  80. 

*  State  V.  Cockfield,  15  Rich.  816. 

f  McQee  v.  State,  4  Tex.  App.  626. 

*  Courtney  ▼.  State,  8  Tex.  App.  257. 

*  Cameron  t.  State,  9  Tex.  App.  883. 
"  Gray  ▼.  State,  11  Tex.  App.  411. 
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stealing  a  steer,  cannot  be  had  when  the  proof  is  that  the  ani- 
mal stolen  was  a  buU.^  On  the  other  hand,  a  charge  of  steal- 
ing a  ''hog"  is  supported  by  proof  of  stealing  a  "pig;"  *  or  a 
"shoat;"  •  and  a  charge  of  stealing  a  sheep  is  supported  by 
proof  of  stealing  a  lamb.*  So  where  an  indictment  charged 
the  larceny  of  chickens,  and  the  proof  showed  that  hens  were 
stolen,  there  was  no  variance.*  On  an  indictment  for  stealing 
two  animals,  proof  of  stealing  one  warrants  a  verdict  of  guilty.  • 
And  where  the  indictment  identified  the  stolen  animal  by 
alleging  that  it  was  branded  with  a  monogram  shown,  which 
was  compounded  of  the  letters  J,  A,  and  G,  and  the  evidence 
showed  that  the  animal  was  branded  with  those  letters  "  con- 
nected," but  did  not  show  how  they  were  connected,  the  vari- 
ance was  held  not  fatal.*  Proof  that  a  trunk,  containing 
money,  was  taken  and  carried  away  from  a  house,  will  support 
a  charge  of  taking  and  carrying  away  money.  •  And  an  indict- 
ment for  larceny  from  the  house,  is  sustained  by  proof  that 
the  defendant  took  and  carried  away  a  watch  from  a  post  on 
which  it  was  hanging,  covered  by  the  roof  of  the  building.* 
An  indictment  for  stealing  a  ' '  bull  tongue, ' '  is  supported  by 
proof  that  defendant  stole  a  particular  kind  of  plowshare, 

1  state  V.  Royster,  65  N.  C.  589.  The  indictment  charged  defendant  with 
the  theft  of  an  animal  belonging  to  one  F.,  who  testified  that  the  J^nirnal 
taken  ''would  have  been  two  years  old  in  the  summer  of  1890"  and  had 
only  one  brand,  and  that  was  A  F,  of  medium  size.  The  evidence  showed 
that  the  animal  sold  by  defendant  was  a  yearling,  and  would  not  be  ''two 
years  old  in  the  summer  of  1890;"  that  it  had  an  unusuaUy  large  A  F  brand 
and  also  an  I  C  brand.  Held,  that  the  evidence  failed  to  support  the  con- 
viction.—Whitlow  V.  State,  (Tex.)  18  S.  W.  Rep.  865. 

s  Washington  v.  State,  58  Ala.  855. 

*  State  V.  Godet,  7  Ired.  210. 

*  State  V.  Trott,  2  Harr.  (N.  J.)  561. 
»  State  V.  Bassett,  34  La.  An.  1108. 

*  Alderson  v.  State,  2  Tex.  App.  10. 

"^  Stoneham  v.  State,  8  Tex.  App.  594.  Where  an  indictment  charges  the 
larceny  of  "a  cow,"  and  the  evidence  shows  that  the  animal  was  ''a  heifer,** 
and  there  is  nothing  to  indicate  that  defendant  was  taken  by  surprise  by 
such  evidence,  or  that  the  court  found  that  it  was  prejudicial,  or  material 
to  the  merits  of  the  case,  the  variance,  if  any,  is  cured  by  Rev.  St.  1879,  § 
1820,  which  provides  that,  unless  the  variance  is  prejudicial  or  material, 
defendant  shall  not  be  acquitted.— State  v.  Crow,  (Mo.)  17  S.  W.  Rep.  746, 

*  Berry  v.  State,  10  Ga.  511. 

*  Burge  V.  State,  62  Ga.  170. 
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iBuaUy  known  in  the  neighborhood  in  which  he  resided  by  that 
name.'  And  the  charge  that  defendant  stole  'Hhree  bashels 
of  com,"  is  supported  by  proof  that  he  stole  three  bushels  of 
com  "  in  the  ear." '  So  an  indictment  for  stealing  a  '^silver 
teapot"  and  other  articles  of  "silver"  ware,  is  sustained 
by  proof  of  larceny  of  like  articles  only  silver-plated,  there 
being  a  good  legal  description  after  the  false  word  '  'silver' '  was 
rejected.'  And  on  indictment  for  larceny  of  a  '*cast  iron  bal- 
ance wheel,"  evidence  that,  in  order  to  facilitate  its  removal 
and  disposition  to  their  use,  defendants  broke  it  into  pieces 
and  then  disposed  of  it,  did  not  constitute  a  variance.  * 

§  239.  Horses^  mares^  geldings^  etc. — In  some  jurisdic- 
tions, under  an  indictment  for  stealing  a  horse,  proof  of  theft 
of  a  mare  is  no  variance.  *  In  Missouri,  evidence  that  defend- 
ant stole  a  gelding,  will  support  an  indictment  for  stealing  a 
horse;*  and  the  same  rule  obtains  in  Utah.^  But  the  contrary 
doctrine  is  maintained  in  Kansas  and  Texas;'  a  gelding  being 
a  eunuch,  and  not  within  the  provision  of  the  Criminal  Code 
that  words  used  to  denote  the  masculine  gender  shall  also 
include  the  feminine.'  So,  a  ridgling  (i.  e.,  a  half -castrated 
horse)  is  not  a  "gelding"  within  a  statute  providing  against 
the  theft  of  '  ^  any  horse,  gelding,  mare,  colt,  ass,  or  mule, ' ' 
and  an  indictment  charging  the  theft  of  a  "  gelding ' '  is  not 
supported  by  proof  that  the  animal  was  a  ridgling,  but  had 

^  State  T.  dark,  8  Ired.  326.  Defendant  was  charged  with  stealing  a 
shovel-plow,  and  it  was  proved  that  he  stole  the  rim  of  a  shovel-plow. 
Held,  that  it  should  have  been  left  to  the  jury  to  determine  whether  the 
thing  stolen  was,  according  to  common  understanding,  a  shovel  plow,  as 
laid  in  the  indictment.— State  v.  Sansom,  8  Brev.  5. 

*  State  V.  Nipper,  96  N.  C.  653. 

*  Gk)odaU  v.  State,  22  Ohio  St.  208. 
«  Gettinger  v.  State,  18  Neb.  808. 

*  People  V.  Pico,  62  Cal.  50;  Davis  v.  State,  28  Tex.  App.  210;  Baldwin  v. 
People,  1  Scam.  804.    Contra,  see  Lunsford  v.  State,  1  Tex.  App.  448. 

*  State  V.  Donnegan,  84  Mo.  67. 

1  People  V.  Butler,  2  Utah  T.  504. 

*  State  V.  Buckles,  26  Kan.  287;  Persons  v.  State,  8  Tex.  App.  240;  Valesoo 
Y.  State,  9  Tex.  App.  76;  Johnson  v.  State,  16  Tex.  App.  402;  MarshaU  v. 
State,  81  Tex.  471. 

*  Jordt  V.  State,  81  Tex.  571;  98  Am.  Dec.  550. 
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the  appearance  of,   and  was  generally  believed    to  be,   a 
gelding/ 

An  indictment  charging  the  stealing  of  a  gray  mare  mule  is 
supported  by  evidence  that  the  animal  stolen  was  a  dark,  iron- 
gray  mare  mule.*  And  under  an  indictment  describing  the 
animal  as  a  bay,  it  was  held  sufficient  to  prove  that  it  was  a 
bay  or  red  sorrel.*  So,  where  an  indictment  charged  the 
stealing  of  two  horses,  and  it  was  proved  that  defendant  also 
stole  saddles  and  bridles,  the  variance  was  held  immaterial.* 
And,  where  the  indictment  was  for  stealing  one  gelding,  of  a 
dark  bay  color,  and  also  two  horses,  worth  $75  each,  and  it 
appeared  from  the  record  of  the  examining  court  that  the 
defendant  had  been  examined  for  stealing  a  dark  bay  horse, 
and  also  two  horses,  halter-chain  and  collar,  worth  $150,  it 
was  held  that  the  variance  was  not  material.* 

§  240.  Money^  bank  bllls^  etc. — Coin  alleged  to  be  stolen 
is  not  capable  of  the  same  description  and  identification  as 
other  property,  and  therefore  the  same  exactness  in  proof  is 
not  required.  The  jury  must  determine  whether  the  coin 
proved  to  have  been  stolen  is  the  same  kind  of  coin  as  that 
charged  in  the  indictment ;  and  when  several  kinds  are  stated 
in  the  indictment,  the  proof  should  show  that  one  or  more  of 
such  kinds  were  among  the  kinds  of  coin  stolen.*  Under  an 
indictment  charging  that  the  defendant  stole  gold  and  silver 
coin  of  the  value  of  two  thousand  dollars,  and  bank  notes  of 
the  value  of  five  thousand  dollars,  the  denomination  and  nature 
of  the  coin  need  not  be  proved,  nor  the  date  of  the  bank  notes, 
the  bank  that  issued  them,  or  the  person  to  whom  they  were 
payable.^  Under  an  indictment  charging  larceny  of  "thirty 
dollars  in  money,"  proof  of  the  larceny  of  "  three  ten  dollar 
bills, ' '  is  admissible.  *    And  an  indictment  charging  the  taking 

>  Brisco  V.  state,  4  Tex.  App.  219;  80  Am.  Bep.  Ktd. 
«  State  V.  HiU,  65  Mo.  84. 

*  Turner  t.  State,  8  Heisk.  452. 
« Jackson  v.  State.  14  Ind.  827. 

>  Halkem t.  Com.,  2  Va.  Cas.  4. 

*  People  T.  linn,  28  Cal.  150. 
'  Berry  t.  State  10  Ga.  511. 

*  State  ▼.  Freeman,  80  N.  0.  469. 
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of  *  *  ten  cents  in  the  money  of  the  United  States  of  America, 
of  the  value  of  ten  cents, ' '  is  sustained,  both  as  to  description 
and  value,  by  proof  of  a  taking  of  ' '  ten  cents  in  silver. ' '  *  But 
under  an  indictment  for  larceny  of  *Mawful  money  of  the 
United  States, ' '  proof  must  be  made  of  taking  gold  or  silver 
coin,  or  United  States  treasury  notes,  or  fractional  currency. 
The  taking  of  national  bank  notes  will  not  support  the  charge.* 
And  an  indictment  for  theft  of  money  is  not  supported  by 
proof  of  theft  of  checks  for  money.*  So  where  the  indictment 
charged  the  stealing  of  gold  and  silver  coin  to  the  value  of 
$80,  and  the  proof  showed  that  $46  in  currency  was  stolen,  an 
amendment  was  held  not  permissible.* 

An  indictment  charging  the  larceny  of  treasury  notes  is 
sustained  by  proof  that  the  property  stolen  was  greenbacks.* 
And  an  indictment  for  larceny  of  '^  divers  promissory  notes 
payable  to  the  bearer  on  demand,  current  as  money  in  said 
Commonwealth,"  is  sustained  by  proof  of  stealing  bank  bills.* 
Where  an  indictment  charges  the  theft  of  a  bank  bill,  and  the 
evidence  shows  the  theft  of  a  bank  note,  there  is  no  variance. 
Nor  is  it  a  variance  that  the  indictment  described  the  bill  as  of 
the  * '  Chatam  National  Bank, ' '  while  the  bill  proved  to  have 
been  stolen  was  of  the  ' '  Chatham  National  Bank. ' ' '    But  an 

»  Menear  ▼.  State  (Tex.)  17  S.  W.  Rep.  1083. 

*  HamUton  v.  State,  60  Ind.  108;  28  Am.  Bep.  668;  People  ▼.  Jones,  5 
Laos.  840.  Under  the  Texas  statutes  pertaining  to  theft,  in  which,  *  'money" 
is  used  as  meaning  legal  tender  coin  or  legal  tender  currency  of  the  United 
States,  an  indictment  charging  the  stealing  of  '*  twenty  dollars  in  money  " 
is  not  sustained  by  evidence  of  the  stealing  of  a  $30  bill,  or  a  |30  bill  Ameri- 
can money.— Otero  ▼.  State,  (Tex.)  17  S.  W.  Rep.  1081. 

*  I^mcaster  ▼.  State,  9  Tex.  App.  898. 

*  People  T.  Poucher,  80  Hun  576. 

»  ffickey  V.  State,  23  Ind  21.  Proof  of  stealing  "  a  five-dollar  bill,  of  the 
value  of  five  dollars,"  wiU  not  sustain  a  charge  of  stealing  '*a  certain 
United  States  currency  note,  commonly  called  a  greenback  bill,  of  the 
value  and  denomination  of  five  dollars."— Statum  v.  State,  9  Tex.  App.  278. 

*  Com.  V.  GkOlagher,  126  Mass  54.  Under  Md.  Code,  art.  80,  §  101,  pun- 
ishing the  stealing  of  any  "bond,"  "bill  of  exchange,"  "bank-note,' 
*•  promissory  notes,"  "  checks,"  and  "  certificates  granted  by  or  imder  the 
authority  of  this  State  or  of  the  United  States,"  an  indictment  for  stealing 
"  certain  promissory  notes  "  cannot  be  supported  by  evidence  of  the  theft  of 
a  **  silver  certificate."— Stewart  v.  State,  62  Md.  412. 

'  Roth  V.  State,  10  Tex.  App.  27. 
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indictment  for  stealing  bank  bills  will  not  be  snpported  by 
proof  that  the  defendant  stole  the  orders  of  a  raikoad  com- 
pany on  its  treasurer.' 

§  241.  Yariance  as  to  ownership  or  possession  whence 
taken. — ^The  proof  of  ownership  most  agree  with  the  charge ; 
thus,  evidence  of  stealing  joint  property  of  two  or  more  will 
not  support  a  coont  for  stealing  the  goods  laid  as  the  property 
of  one ;  bnt  objection  to  the  variance  ought  to  be  taken  on  the 
trial.*  So  evidence  that  the  article  stolen  was  the  property  of 
the  wife  of  the  person  named  as  the  owner  in  the  indictment, 
acquired  by  gift  after  marriage,  raises  a  fatal  variance.'  As 
does  proof  that  the  stolen  article  was  community  property  of 
the  allied  owner  and  her  husband.* 

1  Gminmond  v.  State,  10  Ohio  510. 

*  State  V.  Biirgess,  74  N.  C.  272;  State  y.  London,  8  S.  C.  280;  Brown  v. 
State,  35  Tex.  691;  People  v.  Frank,  1  Idaho,  N.  S.  200;  Hannahan  v.  State, 
7  Tex  App.  664.  An  indictment  for  grand  larceny  of  goods,  the  property 
of  J.  P.  K.  and  6.  W.  L.,  is  not  sustained  by  proof  that  the  property 
belonged  to  the  Arm  of  K.  &  L.,  composed  of  J.  P.  K.  and  E.  S.  L.,  and, 
there  being  no  sufficient  description  in  other  respects  to  identify  the  act, 
the  error  as  to  the  allegation  of  ownership  is  not  cured  by  Mansf  Dig.  §  2111, 
providing  that,  *'  where  an  offense  inyolves  the  commission  or  an  attempt 
to  commit  an  injury  to  person  or  property,  and  is  described  in  other 
respects  with  sufficient  certainty  to  identify  the  act,  an  erroneous  allegation 
as  to  the  person  injured  or  attempted  to  be  injured  is  not  material." 
Dictum  in  State  t.  Jordan,  82  Ark.  208,  overruled  — Blankenship  v.  State, 
(Ark.)  18  S.  W  Rep.  54  A  variance  between  the  indictment  and  the  proof, 
on  trial  for  larceny  from  a  dwelling-house,  in  that  the  former  alleges  the 
house  to  belong  to  one  person,  while  the  proof  shows  that  it  is  owned  by 
another  jointly  with  him,  is  not  fatal,  since  Rev.  St  Mo.  1879,  §  1812,  pro- 
vides that,  where  any  offense  shall  be  committed  upon  or  in  relation  to  any 
property  belonging  to  several  owners,  the  indictment  shall  be  deemed  suffi- 
cient if  it  allege  such  property  to  belong  to  any  one  or  more  of  them  — 
State  V.  Riley,  100  Mo.  493.  An  indictment  aUeged  the  name  of  the  owner 
of  the  stolen  horse  to  be  Jesus  Garcia  It  appeared  on  the  trial  that  his  real 
name  was  Jesus  Garcia  Bascus ;  Grarcia  being  his  f  ather^s  name,  and  Bascus 
his  mothers  name,  which  he  had  assumed.  He  was  not  commonly  known 
by  either,  but  was  called  by  his  Christian  name.  Heldj  that  there  was  no 
variance,  and  that  the  allegation  of  the  father's  name  as  a  surname  was 
sufficient.— Young  v.  State,  (Tex  )  17  S.  W.  Rep.  418. 

*  Stevens  v.  State,  44  Ind.  469. 

^  Wilson  ▼.  State,  8  Tex.  App.  206.  An  indictment  charged  the  stealing 
of  a  title  bond,  the  property  of  A.  It  was  proved  that  the  bond  was  exe- 
cuted to  A.  and  B.,  who  were  husband  and  wife ;  thaj;  B.  had  died  leaving 
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So,  aJso,  it  is  a  fatal  varianoe  to  lay  the  possession  in  one 
person,  and  to  prove  it  in  another;*  even  though  the  person 
in  whom  the  possession  is  incorrectly  laid  be  the  real  owner.' 

In  California,  though  the  information  alleges  that  the  check 
stolen  was  drawn  *  *  in  favor  of  one  P. , "  and  the  evidence 
shows  that  it  was  drawn  in  favor  of  "A.  G.  P.  or  bearer," 
the  variance  is  immaterial.*  In  Georgia,  where  an  indictment 
alleged  that  the  cotton  stolen  belonged  to  a  man  whose  first 
initial  was  * '  J. , "  while  the  proof  at  the  trial  showed  that  it 
was  "  I. , "  there  was  no  error  in  charging  that,  if  the  initial 
was  written  wrong  by  mistake  in  the  indictment,  the  proof  of 
ownership  in  the  person  bearing  the  true  name  was  sufficiently 
made.  *  In  Indiana,  there  is  no  variance  between  an  indictment 
charging  the  larceny  of  property  belonging  to  Orange  Brook- 
shire,  and  evidence  that  the  owner's  name  was  Orange  S.  Brook- 
shire  or  Orange  Scott  Brookshire.*  In  Louisiana,  a  con- 
viction of  larceny  of  a  horse  will  not  be  set  aside  because  the 

one  child,  and  that  the  bond  was  taken  from  the  possession  of  A.  Hdd, 
that  the  variance  was  immaterial. — Dignowitty  v.  State,  17  Tex.  521.  An 
information  for  stealing  a  cow  aUeged  that  it  was  the  property  of  A.  It 
was  proved  that  the  cow,  which  was  running  at  large  when  stolen,  was 
own^  by  A.'s  mother-in-law,  who  was  old  and  nearly  blind,  and  that  A. 
had  the  entire  management  and  control  of  her  property.  Heldj  that  the 
variance  was  ground  for  a  new  trial. —State  v.  Washington,  15  Rich.  89. 

1  HaU  V.  State,  22  Tex.  App.  682;  Johnson  v.  State,  4  Tex.  App.  594;  Case 
T.  State,  12  Tex.  App.  228. 

*  Bailey  v.  State,  20  Tex.  App.  68;  Briggs  v.  State,  20  Tex.  App.  106.  A 
conviction  for  the  theft  of  a  cow  cannot  be  had,  imder  an  indictment  which 
aUeges  the  ownership  in  B.  and  the  possession  in  A.  and  W.,  where  the  evi- 
dence shows  that  the  possession  was  not  in  A  and  W.  jointly,  but  in  B. 
alone.— Owens  v.  State,  28  Tex.  App.  122. 

An  indictment  for  the  larceny  of  a  box  of  tobacco  charged  that  it  was 
taken  from  the  agent  of  the  steamship  company.  It  was  proved  that  it  was 
taken  from  the  steamer,  and  had  never  been  in  the  possession  of  the  agent. 
Held,  that  the  variance  was  fatal.— Radford  v.  State,  85  Tex.  15.  The 
indictment  for  the  theft  of  a  bale  of  cotton  laid  the  possession  in  the  owner. 
The  proof  showed  that  the  owner  took  the  cotton  to  a  gin  to  be  ginned  and 
baled,  and  that  after  this  was  done  it  was  put  in  the  gin-yard  with  other 
cotton ;  that  the  owner  took  it  from  there  and  removed  it  some  fifty  yards 
from  the  gin-house.  Held,  that  there  was  no  variance  between  the  idlega- 
tion  and  the  proof.— Doss  v.  State,  28  Tex.  App.  506. 

^  People  V.  Arras,  26  Pac.  Rep.  766. 

«  Bernhaxd  v.  State,  76  Qa  613. 

•  MiUer  v.  State,  69  Ind.  284. 
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indiotment  alleges  it  to  be  the  property  of  one  E. ,  and  the 
proof  shows  it  to  belong  to  one  0/  In  Missouri,  a  failure  in 
an  indictment  under  Bey.  St.  1879,  §  1561,  for  obtaining 
property  by  trick  or  fraud,  to  charge  the  true  ownership,  is 
not  fatal  under  Eev.  St.  1879,  §  1820,  providing  that  a  vari- 
ance in  the  ownership  of  property  shall  not  be  ground  for 
acquittal  unless  the  court  finds  the  variance  material  and 
prejudicial  to  defendant.* 

§  242.  Doctrine  of  idem  sonans. — ^The  rule  as  to  the  materi- 
ality of  variances  between  the  name  as  stated  in  the  indictment 
and  as  proved  on  the  trial,  is  that  the  mere  misspelling  of  a 
name,  whether  of  the  accused  or  a  third  person,  is  not  fatal  to 
the  indictment,  unless  the  difference  causes  a  material  change 
in  the  pronunciation  of  the  name ;  whether  it  does  or  not  is, 
on  the  trial  of  the  general  issue,  a  question  for  the  jury  and 
not  for  the  court ;  or  where  the  court  does  pass  upon  it,  a 

1  State  T.  Harris,  42  La.  An.  980. 

*  State  V.  Myers,  82  Mo.  558. 

In  the  following  instances  the  variance  between  the  allegation  and  proof 
as  to  the  owner's  name  was  held  fatal:  Charge,  Samuel  F.  Merritt;  proof, 
Stephen  F.  Merritt.— People  v.  Hughes,  41  Cal.  284.  Charge,  Michael 
Wandler;  proof,  J.  M.  Wandler.— State  v.  Taylor,  15  Kan.  420.  Charge, 
Stephen  Daniel;  proof,  Philip  Daniel— Hensley  v.  Com  ,  1  Bush.  11;  89 
Am.  Dec.  604.  Charge,  John  Peter  Sinish;  proof,  Peter  Sinish.— State  ▼. 
English,  67  Mo.  186.  Charge,  Gabriel  Carter;  proof.  Carter  Gabriel. — 
CoUins  V.  State,  43  Tex.  577.  Charge,  J.  W.  Flanagan;  proof.  Major 
Flanagan.— Perry  y.  State,  4  Tex.  App.  566.    But  see  Robinson  y.  State,  68 

Ga.  882. 

In  the  following  instances  the  yariance  was  held  immaterial  or  cured 
by  instructions,  or  by  verdict:  Charge,  J.  H.  Dargin;  proof,  John  H. 
Dargin,  by  which  latter  name  he  was  frequently  called,  and  so  wrote  bis 
name.— Thompson  v.  State,  48  Ala.  166.  Charge,  A.  B.;  proof,  A.  B. 
Junior.— State  y.  Grant,  22  Me  171.  Charge,  D.  G.  Himiphreys;  proof, 
David  George  Humphreys.— Unger  y.  State,  42  Miss.  642.  Charge, 
Wabash  Railroad;  proof,  Wabash  Western,  there  being  but  one  railroad  in 
the  county  where  the  venue  was  laid.— State  v.  Sharp,  (Mo.)  17  S.  W.  Rep. 
225.  Charge,  Elizabeth  Moore;  proof,  Betsey  Moore.— State  y.  Godet,  7 
Ired.  210.  Charge,  S.  L.  Williams;  proof,  Samuel  L.  Williams.— State  v. 
McMillan,  68  N.  C.  440.  Charge,  T.  C.  Lucky;  proof,  C.  C.  Lucky.— 
Brown  v.  State,  82  Tex.  124.  Compare  State  v.  Bell,  65  N.  C.  813.  Charge^ 
H.  Hailey;  proof,  Hiram  BL  Hailey— McAfee  v.  State,  14  Tex.  App.  668. 
Charge,  Columbus  C.  L. ;  proof,  Christopher  Columbus  L. ,  where  it  appeared 
that  he  was  as  weU  known  by  the  name  alleged  as  by  any  other. — ^Lott  v. 
State,  24  Tex.  App.  728. 


§§  248,  244.]  LABOSNT.  S78 

stringent  construction  will  not  be  applied.  Thus,  **Ami 
Fooley,"  is  idem  aorums  with  ** Ann  Foley;"  '  and  "F.  A. 
Fater"  with  "F,  E.  Fater;"  •  but  *'Sniith  &  Weston''  is  not 
idem  aanans  with  •^Smith  &  Wesson;"  *  nor  **E.  S,  Woods" 
with  "E.  S.  Wood."*  Where  an  indictment  alleges  the 
name  of  the  owner  of  the  stolen  property  to  be  ^Traude," 
while  the  name  as  actually  and  properly  spelled  is  "  Freude," 
the  question  of  variance  should  be  submitted  to  the  jury ;  and 
it  is  error  to  rule  that  the  names  are  idem  soncme.* 

§  243.  Tarlance  as  to  yalne. — Slight  variances  as  to  value 
are  disregarded,  as  that  the  alleged  value  of  the  animal  stolen 
was  $16,  while  the  proved  value  of  the  animal  was  $12  or  $16.* 
So  where  the  indictment  alleges  the  stolen  property  to  be  gold 
certificates  of  the  United  States,  of  the  value  of  $1,000  each, 
payable  to  bearer,  and  the  proof  shows  the  certificates  to  have 
circulated  at  their  nominal  value,  the  description  and  value  of 
the  property  sufficiently  appear.'  Where  the  note  alleged  to 
be  stolen  was  in  fact  for  $2,300,  and  interest  and  all  taxes, 
but  was  described  in  the  information  as  being  for  $2,300,  this 
was  not  a  fatal  variance,  but  such  a  substantial  identification 
as  would  protect  the  accused  from  another  prosecution  for  the 
same  offense,  and  he  should  not  be  permitted  to  say  that  it 
was  not  described  with  the  utmost  particularity.  In  such  case 
the  jury  may  properly  consider  any  evidence  whence  the  value 
of  the  note  may  be  inferred ;  the  State  being  only  bound  to 
prove  some  value." 

§  244.  Charge  of  one  crime — proof  of  another. — Proof  of 
embezzlement  will  not  support  an  indictment  for  larceny,  not- 
withstanding the  statute  declares  that  a  person  who  embezzles 
money  or  goods,  shall  be  held  to  have  committed  larceny.'  So 

>  Underwood  v.  State,  72  Ala.  220. 

>  Delphino  ▼.  State,  11  Tex.  App.  80. 

*  Morgan  v.  State,  61  Ind.  447. 

«  Neiderluck  v.  State,  21  Tex.  App.  820. 

*  Weitzel  v.  State,  28  Tex.  App.  528. 

*  Hart  V.  State,  14  Tex.  App.  657. 
^  People  ▼.  Dunn,  68  Hun  881. 

*  State  V.  Fenn,  41  Conn.  590. 

*  Com.  V.  Simpson,  9  Mete.  188;  Com.  v.  King,  9  Cuah.  284;  Fulton  v. 
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an  indictment  for  larceny  is  not  supported  by  proof  that  the 
title  was  acquired  from  the  owner  by  false  representations ;  * 
or  by  proof  that  defendant  received  or  purchased  the  goods, 
knowing  them  to  be  stolen,  although  by  statute  the  punish- 
ment for  the  offense  proved  is  the  same  with  that  charged.* 
Again,  an  indictment  for  simple  larceny  is  not  sustained  by 
proof  of  larceny  ;*  and  an  indictment  for  larceny  from  a  house 
is  not  sustained  by  proof  of  theft  from  a  tent  ;*  or  by  proof  that 
the  stolen  property  was  taken  while  hanging  at  and  outside  of 
the  store  door,  on  a  piece  of  wood  nailed  to  the  door,  facing 
and  projecting  towards  the  street;*  or  by  evidence  that  the 
owner  of  a  stock  of  watches  in  a  shop  placed  two  of  them  in 
the  defendant's  hands  for  inspection,  and  that  he  ran  away 
with  them  while  the  owner's  back  was  momentarily  turned.* 
So  an  indictment  for  an  attempt  to  commit  larceny  is  not  sus- 

State,  18  Ark.  168;  Com.  ▼.  Berry,  90  Mass.  428;  06  Am.  Dec.  767.  Pen. 
Code  N.  Y.  §  628,  defines  *  larceny*'  under  two  subdivisions:  (1)  One  who 
takes  property  from  the  possession  of  the  true  owner,  and  appropriates  it 
to  his  own  use;  (2)  one  who,  having  poBseasion  of  the  property  as  servant, 
agent,  clerk,  etc.,  appropriates  it  to  his  own  use.  The  indictment  charged 
that  defendant  **did  take,  steal,  and  carry  away  "  certain  gold  certificates, 
the  property  of  a  bank.  The  evidence  showed  that  the  certificates  were 
taken  by  a  teller  of  the  bank.  Held,  that  there  was  no  variance  between 
the  proof  and  the  indictment. — People  v.  Dunn,  58  Hun  881. 

^  Pitts  V.  State,  5  Tex.  App.  122.  The  complaining  witness  testified  that 
defendant  informed  the  witness  that  he  had  a  large  claim  against  T.,  which 
could  only  be  obtained  by  employing  other  money,  and,  if  the  witness 
would  furnish  $1,000,  he  would  furnish  more,  and,  with  the  assistance  of 
one  E.,  the  money  could  be  obtained  from  T.,  and  it  would  then  be  divided 
among  the  three;  that  the  witness  assented,  and  the  four  persons  met,  and 
the  money  was  staked  in  a  game  of  cards,  and  passed  to  T. ,  who  retained 
it;  and  that  the  witness  believed  all  that  had  been  said  to  him  until  after  he 
lost  his  money.  Held,  that  the  proof  does  not  make  out  a  case  of  larceny 
by  false  pretenses,  such  as  to  constitute  a  variance  from  the  indictment, 
because  the  false  representations  made  were  not  set  out  therein. — People  v. 
Dean,  68  Hun  610. 

*  Ross  V.  State,  1  Blackf .  800;  Gaither  v.  State,  21  Tex.  App.  627. 

*  King  V.  State,  54  Ga  184;  Harris  v.  State,  17  Tex.  App.  182.  Where  the 
indictment  charged  the  defendant  with  stealing  money  from  the  *  •person'* 
of  another,  held,  that  proof  that  the  money  was  delivered  to  the  defend- 
ant's wife  in  one  city,  to  carry  to  another,  did  not  sustain  the  charge. — ^De- 
Gaultie  v.  State,  31  Tex.  32. 

*  CaUahan  v.  State,  41  Tex  48. 
»  Martinez  v.  State,  41  Tex.  126. 

*  Com.  V.  Lester,  120  Mass.  101. 
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tained  by  evidence  showing  an  attempt  to  commit  robberj.* 
Proof,  however,  of  burglary,  on  the  trial  of  an  indictment  for 
larceny,  does  not  entitle  the  defendant  to  an  acquittal.*  In 
Texas,  under  Code,  art.  714,  §  6,  a  conviction  may  be  had  for 
theft  of  property  of  the  value  of  more  than  $20,  although  the 
evidence  shows  such  a  ^  ^putting  in  fear"  as  would  have  sufficed 
to  sustain  a  prosecution  for  robbery.*  And  a  conviction  under 
an  indictment  for  theft  of  cattle  will  not  be  set  aside  merely 
because  the  evidence  would  sustain  an  indictment  for  illegal 
marking  and  branding.^ 

§  245.  Seview  of  questions  of  variance. — ^The  effect  of 
a  variance  between  allegation  and  proof  in  a  criminal  action  is 
to  vacate  the  verdict  and  leave  the  defendant  charged  as  before, 
and  liable  to  be  tried  again.*  But  a  conviction  will  not  be 
reversed  unless  the  variance  was  a  material  one,  and  is  brought 
to  the  attention  of  the  trial  court,  in  order  that  such  court 
may  rule  upon  its  character  as  prejudicial  or  otherwise.* 

>  State  T.  Craft,  72  Mo.  456. 

*  Wjatt  ▼.  State,  1  Blackf .  257. 

*  Skipworth  y.  State,  8  Tex.  App.  185. 

«  Smith  ▼.  State.  8  Tex.  App.  141.  But  see  Lopes  v.  State,  28  Tex.  App. 
848. 

*  State  V.  SherriU,  82  N.  C.  694. 

*  The  indictment  having  described  the  cow  as  "one  red  brindle  white  line- 
back  cow,"  and  the  evidence  being  that  the  cow  stolen  was  a  *'Ted  and  white 
spotted  line-back  cow,"  and  it  not  appearing  from  the  record  that  the  vari- 
ance  between  the  indictment  and  the  proof  was  brought  to  the  attention  of 
the  trial  court,  it  cannot  be  considered  on  appeal  under  Bev.  St.  Mo.  1879,  § 
1820,  providing  that  a  variance  between  the  charge  in  the  indictment  and  the 
evidence  offered  in  poof  thereof,  in  the  description  of  any  matter  or  thing, 
•haU  not  be  ground  for  acquittal,  unless  the  trial  court  shall  find  that 
such  variance  is  material,  and  prejudicial  to  the  aooosed.— State  ▼.  Bal- 
lard, (Mo.)  16  a  W.  Bep.  626. 
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CHAPTEE  XXX. 

INSTRUCTIONS  TO  THE  JUBY. 

§  246.  Queetions  of  fact  for  the  jury. 

247.  Duty  of  the  court  aa  to  iustructioiis,  generally. 

248.  What  instructions  are  proper,  generally. 

249.  What  instructions  are  improper,  generally. 

250.  Expressions  of  opinion. 

251.  Comments  on  evidence. 

252.  Charging  as  to  matters  of  fact. 

253.  Misleading  instructions. 

254.  Instructions  assuming  facts. 

255.  Urging  jury  to  agree. 

256.  Instructions  as  to  defense  of  alibL 

257.  Instructions  as  to  character. 

258.  Instructions  as  to  circumstantial  eyidence. 

259.  Instructions  as  to  identity. 

260.  Instructions  as  to  intent  or  g^lty  knowledge. 

261.  Instructions  as  to  intoxication. 

262.  Instructions  as  to  ownership,  want  of  consent,  etew 
263   Instructions  as  to  possession  of  stolen  goods. 

264.  Instructions  as  to  principals  and  accomplices. 

265.  Instructions  as  to  reasonable  doubt. 

266.  Instructions  as  to  time  and  place. 

267.  Instructions  as  to  value. 

268.  Necessity  of  written  instructions. 

269.  Necessity  of  prayer  for  instructions. 

270.  What  prayers  should  be  granted,  generally. 

271.  What  may  be  properly  refused. 

272.  Requests  to  charge  as  to  circumstantial  evidence. 
278  Requests  as  to  intent. 

274.  Requests  as  to  ownership. 

275.  Requests  as  to  possession  of  stolen  goods. 

276.  Requests  as  to  value. 

277.  Duty  of  court  in  granting  or  refusing;  modifying  prayer. 

278.  Further  instructions. 

279.  Review  of  instructions;  exceptions. 

§  246.  Questions  of  fact  for  the  jury. — On  the  trial  of  an 
indictment  for  larceny,  the  jury  are  the  judges  as  to  the  title 
of  the  property,  the  taking  and  carrying  away,  and  the  intent.* 

1  People  V.  Carabin,  14  Oal.  488;  State  v.  Trask,  6  Yt.  856;  27  Am.  Dea 
554;  State  v.  Fisher,  70  N.  C.  78;  State  v.  Watson,  7  S.  C.  68,  67. 
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Where  there  is  any  testimony  tending  to  show  that  the  defend- 
ant took  the  property  alleged  to  have  been  stolen,  and  removed 
it  with  the  felonious  intent  charged,  the  sufficiency  of  the 
evidence  is  wholly  a  question  for  the  jury.*  But  in  all  cases 
which  are  free  from  doubt,  and  in  which  there  is  no  conflict  in 
the  evidence,  the  question  of  intent  may  be  determined  by  the 
court.  If,  however,  the  facts  are  disputed,  and  the  inference 
to  be  drawn  is  not  clear,  the  question  of  intent  should  be  left 
to  the  determination  of  the  jury.'  Thus,  where  there  is  evi- 
dence that  one  B.  conspired  with  defendant  to  steal  the  goods, 
the  good  faith  of  a  pretended  sale  of  them  to  defendant  by  B. 
without  the  authority  of  the  owner,  is  a  question  for  the  jury.* 

>  State  T.  Carr,  18  Vt.  571. 

*  Johnson  y.  State,  78  Ala.  528. 

'  State  y.  ColweU,  48  Minn.  878.  Where  a  boj  under  twelve  years  is  tried 
under  Bey.  Stat  U.  S.  §  5469,  for  stealing  letters  from  the  mail,  and  it 
appears  that  he  took  them  from  boxes  in  the  postoffice,  carried  them  home, 
threw  them  carelessly  aside,  withoutopeningor  mutilating  them,  and,  when 
asked  about  them  by  the  postmaster,  at  once  brought  them  back,  it  is.  a 
question  for  the  jury  whether  he  took  them  with  criminal  intent,  or  from  a 
spirit  of  boyish  mischief,  and  they  may  convict  him  or  acquit  him  accord- 
ingly.— United  States  y.  Wilson,  44  Fed.  Rep.  598.  The  indictment  charg- 
ing a  larceny  of  more  than  $50  in  money,  and  there  being  testimony  to  sup- 
port the  indictment  (including  the  restoration  of  the  fuU  amount  lost) — 
although  only  one  biU  of  $50,  was  speciaUy  identified — there  was  no  error  in 
leaving  the  juiy  to  decide  the  amoimt  stolen,  as  weUas  the  other  facts,  that 
is,  whether  the  larceny  was  of  more  than  $50  or  not.— Horton  v.  State,  66 
Ga.  690.  An  indictment  for  grand  larceny  charged  defendant  with  stealing 
a  certain  sum  of  money,  under  the  foUowing  circumstances:  That  he  was 
employed  by  the  county  board  to  make  repairs  and  to  furnish  materials  in 
the  plumbing  and  ventilating  of  the  court  house,  and  that  in  his  biU  there- 
for, which  was  fully  paid,  he  falsely  pretended  that  he  had  furnished  a 
quantity  of  material  in  excess  of  what  he  actually  furnished,  *'with  intent 
to  defraud  and  deprive  the  county  of  its  money,"  etc.,  and  that,  **  by  color 
and  aid  of  the  false  and  fraudulent  representations,"  he  did  steal  the  said 
sum.  Held,  that  it  was  a  question  for  the  jury  whether  these  representa- 
tions are  such  as  ought  to  have  misled  a  reasonably  prudent  man. — People 
V.  Rice,  59  Hun  616. 

The  foUowing  questions  are  for  the  jury:  Whether  the  possession  of 
stolen  property  by  one  on  trial  for  larceny  is  strong  or  slight  evidence  of 
guilt. — People  v.  Titherington,  59  Cal.  598.  Whether  the  severance  from 
the  freehold,  and  asportation  of  property  aUeged  to  have  been  stolen,  were 
so  separated  by  time  as  not  to  constitute  one  transaction. — State  v.  Berry- 
man,  8  Nev.  262.  Whether  defendant  intended  to  deprive  the  owner  of  his 
property  permanently  or  temporarily.— State  ▼.  South,  4  Dutch.  28;  75  Am. 
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§  247.  Duty  of  the  court  as  to  instrnetions,  generaUy. — 

The  province  of  instructions  from  the  court  in  criminal  cases  is 
to  inform  the  jury  what  the  law  is  connected  with  the  case  in 
hand,  and  to  show  them  how  to  apply  it  to  the  particular 
facts  involved.'  The  suflBciency  and  applicability  of  the 
charge  is  to  be  tested  by  the  pleadings  and  the  evidence.  The 
object  and  purpose  is  to  enable  the  jury  to  deduce  the  proper 
conclusion  from  the  evidence  before  them ;  and  to  accomplish 
this  purpose  the  charge  should  be  confined  and  adapted  to  the 
facts  in  proof.*  The  accused  has  a  right  to  have  the  issues 
presented  to  the  jury  distinctly  and  affirmatively,  and  in  a 
manner  comprehensible  by  unprofessional  men.'  If  there  is 
evidence  tending  to  prove  a  theft,  but  it  is  doubtful  whether 
the  theft,  if  proved,  constituted  a  felony  or  a  misdemeanor, 
the  court,  in  charging  the  jury,  should  submit  the  issue  to 
them.* 

§  248.  What  instructions  are  proper^  generally. — ^Where 
on  a  trial  for  larceny  of  cattle,  the  proof  shows  that  the  cattle 
had  been  sold  to  an  innocent  purchaser,  and  slaughtered  by 
him,  an  instruction  that  neither  the  guilt  nor  innocence  of 
defendant,  the  ownership  of  the  cattle,  nor  credibility  of  the 
witnesses  depended  on  the  question  whether  the  owner  had 
demanded  of  the  purchaser  payment  for  or  possession  of  the 
cattle,  is  correct.*  So,  under  an  indictment  charging,  in  one 
count,  larceny,  which  is  an  infamous  oifense,  and  in  another 
oount  false  pretenses,  which  is  not,  it  is  not  error  to  instruct 

Dec.  250.  The  identity  of  the  stolen  property.--Hill  v.  State,  17  Wis  675;  8» 
Am.  Dec.  786. 
1  State  y.  Lev  gne,  17  Ney.  485;  Lander  t.  People,  104  m.  24a 

•  Berry  v.  State,  8  Tex.  App.  515. 

s  Greta  v.  State,  9  Tex.  App.  429.    See,  further,  Rap.  Grim.  Proc.  §  849. 

•  Lee  V.  State,  14  Tex.  App.  266.  The  defense  stood  upon  a  claim  of  bona 
fide  purchase  of  the  property,  and  adduced  testimony  which  tended  diiectiy 
to  prove  that  defense.  The  chaT:ge  of  the  court  wholly  ignored  the  iasue, 
but  no  objection  was  taken  to  it  until  the  motion  for  a  new  trial  was  pre- 
sented. Hdd,  that  the  defect  in  the  charge  was  necessarily  prejudicial  to 
the  rights  of  the  defendant,  and  is  therefore  material  error. — Vincent  ▼• 
State,  9  Tex.  App.  808.  Compare  Cameron  t.  State,  Id.  882;  Sigler  t. 
State,  Id.  427. 

•  State  y.  Cardelli,  19  Ney.  819. 
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the  jniy  to  return  a  general  verdict;  and,  although  the  con- 
trary would  be  the  better  practice,  the  Supreme  Court  will  not 
reverse  if  the  evidence  shows  defendant  to  have  been  guilty  of 
the  larceny.*  Where  the  presiding  judge, ^after  charging  the 
jury  that  they  were  judges  of  the  law  and  the  evidence,  added 
that  if  they  thought  they  knew  more  of  the  law  than  the 
judge,  it  was  their  privilege  to  so  believe,  it  was  held  not  to 
be  error." 

§  249.  What  instructions  are  improper^  generally. — An 

instruction  which  tells  the  jury  that  it  is  larceny  for  a  tres- 
passer to  kill  a  cow  with  intent  to  appropriate  it  to  his  own 
use  without  the  consent  of  the  owner,  is  erroneous  in  exclud- 
ing the  necessity  for  an  asportation  of  the  property  as  an 
element  of  the  crime.'  Selling  property  which  the  seller 
knows  does  not  belong  to  him,  and  appropriating  the  proceeds 
to  his  own  use,  is  not  necessarily  larceny,  to  constitute  which 
a  felonious  taking  is  essential ;  and  it  is  erroneous  to  give  such 
a  charge,  if  the  accused  claims  that  he  sold  all  the  property 
believing  it  was  not  his  but  that  of  his  wife.*  On  an  indict- 
ment for  larceny  under  a  statute  providing  that  whoever,. 
**  with  intent  to  deprive  or  defraud'*  the  true  owner  of  his 
property,  shall  be  guilty  of  larceny,  a  charge  reciting  that  the 
statute  under  which  defendant  was  tried  was  passed  after  the 
Tweed  trial,  because  the  law  was  insufficient,  etc. ,  was  preju- 
dicial to  the  defendant.  *  Where  defendant  insisted  that  the 
steer  alleged  to  have  been  stolen  was  taken  by  him  at  the 
order  of  his  employer,  whose  steer  he  believed  it  to  be,  an 
instruction  that  defendant  '  ^  must  establish  that  he  took  tho 
steer  under  claim  of  right,  color  of  title,  or  by  mistake, ' '  was 
erroneous,  as  it  placed  the  burden  of  proof  on  defendant. '  On 
the  trial  of  an  indictment  containing  a  count  for  larceny,  and 
one  for  receiving  stolen  goods,  it  is  improper  to  instruct  the 

>  Davis  V.  State,  85  Tenn.  5d3. 

•  State  T.  JohnBon,  80  La.  An.  Part  11.  904. 

s  Alexander  ▼.  State,  60  Miss.  068 ;  see,  also,  State  v.  Perkins,  104  N.  C. 

710. 
«  Watkins  ▼.  State,  60  Miss.  828. 

•  People  V.  Pollock,  61  Hun  618. 

•  State  V.  HufEman,  16  Or.  16. 
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jury  that,  if  they  find  the  accased  guilty,  they  must  specify  on 
which  count  their  indictment  is  based.  ^  Where  the  evidence 
failed  to  disclose  a  theft  by  defendant,  larceny  being  the 
charge,  the  court  should  not  instruct  as  to  the  law  in  regard  to 
receiving  stolen  goods.  •  In  a  prosecution  for  theft  of  a  steer, 
a  charge  to  the  jury,  in  effect,  that  the  evidence  did  not 
authorize  them  to  find  a  verdict  for  theft,  but  if  they  believed 
from  the  evidence  that  the  defendant  did  unlawfully  kiU  the 
animal  without  the  consent  of  the  owner,  then  they  should 
find  him  guilty  of  such  offense  and  assess  his  punishment  at  a 
fine  not  exceeding  $1,000,  is  error,  inasmuch  as  theft  does  not 
include  such  an  offense,  and  a  conviction  therefor  cannot  be 
maintained  under  an  indictment  for  theft.' 

§  250.  Expressions  of  opinion. — As  a  general  rule  the  trial 
judge  should  not  express  his  private  opinion  upon  matters  of 
fact  to  the  jury,  but  an  instruction  to  the  jury  **  that  it  was 

>  Cook  ▼.  State,  16  Lea  461. 

*  Johnson  ▼.  State,  18  Tex.  App.  878. 

*  Beavers  v.  State,  14  Tex.  App.  541.  In  applying  these  principles,  the 
foUowing  charges  to  the  juiy  have  been  held  ground  for  revorsal:  An 
instruction,  on  a  trial  for  stealing  certain  specially  designated  goods  in  a 
store,  that  defendant  could  be  convicted  upon  showing  that  he  stole 
''any"  of  the  goods  in  the  store. — State  v.  Babb,  76  Mo.  601.  An  instruc- 
tion that  defendant  was  guUty  of  grand  larceny  if  she  "stole,  took,  and 
carried  away  "  a  cow,  and  that  unless  she  did  so  she  was  not  guilty.— State 
T.  CampbeU,  (Mo.)  18  S.  W.  Rep.  1109.  An  instruction  on  a  trial  for  theft 
of  a  horse,  that  "  a  man  may  steal  in  broad  dayUght,  and  in  the  presence  of 
bis  neighbors,  as  much  so  as  in  the  night"— Stuckey  v.  State,  7  Tex.  App. 
174.  An  instruction  that  if  the  jury  should  **  believe  from  the  evidence 
that  the  defendant  himself  did  take  the  horse  in  question,  in  such  a  manner 
.as  to  constitute  theft,  or,  knowing  the  same  to  be  stolen,  received  the  same, 
then  he  is  guUty  of  the  theft  thereof.'*— Gonzales  v.  State,  18  Tex.  App.  48. 
An  instruction  that  the  possession  of  the  property  might  be  considered  in 
establishing  the  guilt  or  innocence  of  defendant.— Smith  v.  State,  18  Tex. 
App.  507.  An  instruction  that  if  part  of  the  property  stolen  was  found  and 
identified,  the  theft  of  the  rest  might  be  inferred  from  that  fact,  if  aU  was 
stolen  at  the  same  time  and  place.— White  v.  State,  17  Tex.  App.  188.  An 
instruction,  on  the  trial  of  defendants  jointly  indicted  that  **  before  you  can 
convict  these  defendants,  or  either  of  them,  you  must  be  satisfied  beyond  a 
reasonable  doubt  *  *  *  that  the  defendants,  both  or  one  of  them,  com- 
mitted the  theft  themselves,  or  that  others  committed  the  theft,  and  these 
defendants,  one  or  both  of  them,  was  present  and  aided  by  acts  ♦  ♦  ♦ 
those  committing  the  theft."— Tittle  v.  State,  (Tex.)  17  B.  W.  Rep.  Ilia 
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competent  for  them  to  look  to  oircamstantial  testimony,  as, 
for  instance,  the  acts  and  conduct  of  accused,  to  ascertain  his 
guilt,  such  as  his  absconding  and  concealing  himself  for  the 
purpose  of  escaping  the  laws,  or  his  being  possessed  of  or  using 
large  sums  of  money  which  he  could  not  honestly  account 
for,"  does  not  amount  to  an  expression  of  opinion  as  to  the 
guilt  or  innocence  of  the  accused.  * 

§  251.  Comments  on  eyldence. — Ordinarily  the  trial  judge 
should  not  comment  upon  the  evidence,  but  the  evidence  on 
both  sides  being  sufficiently  brought  to  the  attention  of  the 
jury,  it  is  not  error  to  present  some  of  the  issuable  facts  in  the 
form  of  questions;*  and  they  may  properly  be  told  that  they 
may  find  any  fact  to  be  proven  which  may  be  rationally 
inferred  from  the  evidence  given,  the  whole  of  it  being  con- 
sidered together.'  So  upon  a  prosecution  for  the  larceny  of 
one's  own  property  from  a  person  who  had  a  lien  upon  it,  the 
trial  judge  might  properly  comment  to  the  jury  upon  respond- 
ent's omission  to  take  proper  legal  proceedings.* 

§  252.  Charging  as  to  matters  of  fact. — In  some  jurisdic- 
tions this  is  forbidden  by  statute;  but  where  the  court 
instructed  the  jury  that  if  satisfied,  beyond  a  reasonable 
doubt,  'Hhat  defendant  killed,  or  had  the  calf  killed  by  the 
witnesses,  and  that  she  then  cut  out  the  brand  and  cut  off  the 
ears  of  the  calf,  and  burned  up  the  ears  and  part  of  the  hide 
so  cut  out,  this  would  be  a  circumstance  to  be  considered  by 
you,  indicating  that  the  defendant  was  not  the  owner  of 
the  calf,  and  of  her  knowledge  that  she  was  not  the  owner," 

1  Bulloch  y.  State,  10  Ga.  47;  54  Am.  Dec.  369. 

In  State  y.  Jacob  (80  S.  C.  181)  a  witness  for  the  State,  B.,  identified  the 
goods  found  in  defendants*  possession  and  alleged  to  haye  been  stolen,  rely- 
ing on  a  priyate  mark,  but  was  directly  contradicted  by  one  defendant. 
The  court  charged:  *'Now,  do  you  belieye  B.?  It  is  not  a  question  as  to 
B.*B  yeracity.  I  haye  heard  no  eyidence  against  her  yeracity.  But  coun- 
sel argue  that  B.  was  mistaken,"  etc.,  is  not  an  expression  of  opinion  on 
matters  of  fact. 

*  McLain  y.  Com.  99  Pa.  St.  86. 

>  Bums  y.  State,  66  Ind.  428. 

'  People  y.  Long,  60  Mich.  249.  Extent  to  which  court  may  comment  on 
the  testimony,— see  People  y.  Dunn,  68  Hun  881. 
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etc.,  it  was  held  that  the  word  '^indjcating,"  as  used  m  the 
instraction,  would  be  understood  by  the  jmy  as  tending  to  show 
a  oertam  result,  and  that  the  language  of  the  instroction  was 
not  in  violation  of  the  constitutional  provision  prohibiting  the 
conrt  from  charging  the  jury  with  respect  to  matters  of  fact.' 

§  253.  Misleading  instrnctioiis,^ — ^Instructions  tending  to 
mislead  the  jury  are  erroneous,  and  generaUy  ground  for 
reversal.  Under  this  rule  a  charge  which  tells  the  jury  that, 
if  they  ''can  account  for  the  loss  of  the"  article  alleged  to 
have  been  stolen  by  the  defendant,  ''on  any  hypothesis  con- 
sistent with  the  defendant's  innocence, —  as,  for  instance,  if 
the  prosecutor  left  it"  in  a  specified  place,  "or  some  other 
person  than  the  defendant  took  it, —  then  they  must  find  him 
not  guilty,"  is  calculated  to  mislead  the  jnry,  as  authorizing 
them  to  indulge  in  a  supposition  of  facts  not  proved.'  So 
where  the  jury  were  instructed  for  acquittal  in  case  the 
defendant  in  good  faith  purchased  the  stolen  animals,  but  were 
further  instructed  that  a  fraudulent  gale  waa  no  defense,  it  was 
held  that  the  jury  may  have  been  misled  by  this  latter  instruc- 
tion. •  Again,  where  the  trial  court  charged  as  follows :  "If  the 
jury  have  a  reasonable  doubt  as  to  whether  the  defendant 
honestly,  and  in  good  faith,  believing  he  had  a  legal  right  so 
to  dispose  of  said  sheep  to  Hester,  *  *  *  then  they  should 
give  him  the  benefit  of  such  doubt  and  acquit  him,"  this  was 
held  error,  inasmuch  as  the  effect  of  such  charge  was  to  divert 
the  minds  of  the  jury  from  the  prime  issue  in  the  case,  which 
was  a  fraudulent  taking  by  the  defendant.^ 

§  254.  Instructions  assuming  facts. — ^A  charge  is  errone- 
ous, and  justifies  a  reversal,  where  it  assumes  both  the  corpus 
delicti  and  the  inculpation  of  defendant  as  the  thief/    Thus, 

1  State  V.  Loveless,  17  Nev.  424. 

<  DuBois  y.  State,  50  Ala.  189. 

»  Dreyer  v.  State,  11  Tex.  App.  631. 

«  Deering  v.  State,  14  Tex.  App.  599.  See,  also,  State  v.  Owens,  79  Mo.  619. 

» White  V.  State,  21  Tex.  App.  889.  So  held,  where  on  a  trial  for  theft  of 
a  horse,  defendant's  counsel  insisted  that,  as  it  was  shown  that  defendant 
had  executed  a  bill  of  sale  of  the  hor^e,  the  sale  could  be  proved  only  by  the 
bill  of  sale,  it  was  error  to  charge  that  '*  the  sale  of  a  stolen  horse  by  a  thief 
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where  the  possession  by  the  prisoner  of  the  property  alleged  to 
have  been  stolen  has  been  proved  by  the  state  as  a  circum- 
stance to  establish  guilt,  it  is  error  for  the  court  to  assume,  in 
its  charge  to  the  jury,  that  such  property  was  stolen,  and  then 
to  charge  that  its  possession  by  the  defendant  in  a  short  time 
thereafter  raised  a  presumption  that  he  stole  it,  which,  if  not 
explained  by  him,  would  authorize  the  jury  to  find  a  verdict 
of  guilty/  But  an  instruction  reciting  the  taking  and  trans- 
ferring of  the  stolen  horse  from  the  county  where  the  indict- 
ment was  found  to  another  county,  where  it  was  disposed  of, 
and  ending  that  if  the  jury  believed  the  assumed  facts,  *'  such 
taking"  was  larceny,  is  not  sufficient  to  lead  the  jury  to 
understand  that  the  conversion  in  the  other  county  was 
larceny."  And,  on  an  indictment  for  larceny  of  a  horse  from 
one  who  held  him  as  an  estray,  the  theory  of  the  defense 
being  that  the  possession  of  the  horse  was  voluntarily  surren- 
dered to  defendant,  an  instruction  which  assumed  that  the 
person  from  whom  the  horse  was  taken  had  possession,  is  con- 
sistent  with  the  defense,  and  not  error. ' 

§  255.  Urging  Jury  to  agree. — It  is  highly  improper  for 
the  trial  judge,  when  the  jury  comes  in  from  their  retirement, 
alleging  their  inability  to  come  to  an  unanimous  verdict,  to 
importunately  urge  them  to  come  to  an  agreement,  adding  a 
threat  of  withholding  their  discharge  until  they  do  so.  Thus, 
where  on  a  trial  for  theft,  the  jury,  after  being  out  eighteen 
hours,  came  in,  and  the  foreman  handed  the  judge  a  paper, 
whereupon  he  answered  verbally,  ''I  covered  the  point  in  my 
charge.    ♦    *    *    The  State  pays  you  $2  a  day,  and  unless 

is  not  required  to  be  evidenced  by  a  biU  of  sale  in  order  to  his  being  crim- 
inaUy  prosecuted  for  the  theft  of  the  horse ; "  since  such  charge  assumed 
that  the  horse  was  stolen,  and  that  defendant  was  the  thief  .—Id. 
>  Smathers  v.  State,  46  Ind.  447. 

•  Quinn  ▼.  People,  128  lU.  888. 

*  Id.  On  trial  for  cattle-stealing,  the  court  used  the  f oUowing  language 
in  instructing  the  jury:  "If  he  (defendant)  drove  the  steer  in  off  the 
range,  when  it  was  the  property  of  the  corporation  charged  in  the  indict- 
ment," etc.  Held,  that  this  was  not  error,  as  it  did  not  assume  ownership, 
but  was  clearly  hyi>othetical,  and  was  preceded  by  the  instruction  that  the 
proof  must  show,  beyond  a  reasonable  doubt,  ^*  that  the  steer  belonged  to 
the  company  as  aUe§^."— Territory  v.  Jaggers,  9  Mont.  5. 
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you  decide  I  will  keep  you  here  until  Monday  morning;"  this 
conduct  of  the  judge  was  held  to  be  ground  for  setting  aside 
the  conviction.' 

§  256.  Instructions  as  to  defense  of  alibi. — (a)  Correct 
instructions. — When  an  alibi  is  set  up  in  defense  and  there  is 
evidence  tending  to  prove  it,  the  law  relating  to  alibi  should 
be  charged. "  In  such  a  case  it  is  not  prejudicial  error  to  charge 
that  when  the  people  make  out  such  a  case  as  would  sustain  a 
verdict  of  guilty,  and  the  defendant  offers  evidence,  the  bur- 
den is  on  him  to  make  out  that  defense ;  and  as  to  an  (dihi^ 
and  all  other  like  defenses  that  tend  merely  to  cast  a  reason- 
able doubt  on  the  case  made  by  the  people,  when  the  proof  is 
in,  then  the  primary  question  is  (the  whole  evidence  on  both 
sides  being  considered)  whether  defendant  is  guilty,  beyond  a 
reasonable  doubt ;  the  iaw  being  that  when  the  jury  have  con- 
sidered all  the  evidence,  as  well  that  touching  the  alibi  as  the 
criminating  evidence  introduced  by  the  prosecution,  then,  if 
they  have  any  reasonable  doubt  of  the  guilt*  of  the  accused, 
they  should  acquit ;  otherwise  not.  ■  It  is  proper  to  instruct 
the  jury  that  if,  from  the  evidence,  they  have  a  reasonable 
doubt  as  to  whether  the  defendant  was  at  the  place  where  the 
crime  was  committed,  at  the  time,  or  was  at  the  place  where 
the  evidence  tends  to  show  he  was,  they  should  find  him 
not  guilty,*  and  that  they  should  acquit  him  if  they  have  a 
reasonable  doubt  whether  he  was  so  near  the  place  of  the 
crime  as  to  have  committed  it.'  It  is  not  error  to  charge  that 
an  alibi  is  a  good  defense,  if  proved  to  the  satisfaction  of  the 
jury,  and  such  a  charge  does  not  convey  an  intimation  that  the 
burden  of  proving  it  rests  upon  the  prisoner.*    Where  evi- 

>  Conn.  y.  State,  11  Tex.  App.  800. 

»  McAfee  t.  State,  17  Tex.  App.  131. 

» Ackerson  v.  People,  16  N.  E.  Rep  847;  Sheehan  v.  People,  181  m.  28; 
People  V.  Tarm  Poi,  86  Cal.  225;  People  v.  ChunHeong,  86  Cal.  829;  State  ▼. 
Maher,  74  Iowa  77,  82;  State  t.  Standley,  76  Iowa  215;  State  v.  Van  Winkle, 
80  Iowa  15;  Rudy  v.  Commonwealth,  128  Pa.  St.  500;  State  v.  Ward,  61  Vt. 
158. 

«  Binns  v.  State,  46  Ind.  811;  CaldweU  v.  State,  88  Tex.  App.  566. 

» State  T.  Kelly,  16  Mo.  App.  218. 

•  State  V.  Stai-nes,  94  N.  C.  978. 
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dence  has  been  introduced  tending  to  show  that  the  defendant 
was  at  a  place  other  than  the  place  where  the  crime  was  com- 
mitted, at  the  time  of  its  commission,  but  where  the  exact 
time  of  the  commission  of  the  crime  is  not  shown,  but  it  is 
shown  to  have  been  committed  daring  a  night,  or  a  part  of  a 
night,  it  is  right  to  instruct  the  jury  that  evidence  of  an 
alihi  must  cover  the  whole  of  such  time.  *  And  it  is  proper 
to  instruct  the  jury  that  fixing  the  time  of  a  transaction  occur- 
ring several  days  before,  within  an  hour  or  a  half -hour,  with- 
out anything  to  fix  the  time,  is  uncertain.' 

1  West  v.  State,  48  Ind.  488. 

•  Commonwealth  v.  Orr,  188  Pa.  St.  276. 

The  following  instructiona  as  to  this  defense  have  been  held  correct : 

Instructions  to  scrutinize  the  testimony  offered  with  care,  and  aToid 
being  imposed  upon  by  a  fabricated  defense,  and  also  stating  the  effect  of 
proving  an  alibi;  not  amounting  to  an  instruction  upon  the  weight  of  the 
evidence. — People  v.  Lee  G^m,  69  CaL  552. 

A  charge  that,  ''to  make  an  alibi  available  as  a  defense  within  itself,  it 
must  be  so  strong  as  to  preclude  the  idea  of  the  party's  being  at  the  place 
where  the  crime  was  committed  at  the  time  the  crime  waa  committed." — 
Simpson  v.  State,  78  Ga.  91. 

A  charge  that "  you  should  not  convict  defendant  unless,  after  consider- 
ing aU  the  evidence  introduced  *  *  *  you  are  satisfied  of  his  guilt 
beyond  all  reasonable  doubt;  and  if  after  considering  aU  the  evidence 
introduced  by  the  prosecution  and  aU  the  evidence  introduced  by  the 
defense,  you  entertain  a  reasonable  doubt  as  to  whether  defendant  has  been 
identified  as  one  of  the  persons  present  and  participating  in  the  offense 
charged,  you  should  find  him  not  guilty."— MuUins  v.  People,  110  lU.  42. 

An  instruction  that  the  introduction  of  false  evidence  of  an  aJibi  consti- 
tuted a  circumstance  against  defendant,  and  was  an  inferential  admission 
of  guilt,  but  not  conclusive;  that  the  fact  that  he  had  been  guilty  of  intro- 
ducing it  should  be  established  beyond  aU  question;  and  that,  if  the  evi- 
dence of  such  fact  was  doubtful,  no  weight  should  be  given  it.— State  v. 
Ward,  61  Vt  158. 

In  charging  upon  alibi  the  court  spoke  of  the  **  place  of  the  alleged 
murder,"  and  immediately  afterwards  of  the  ''time  and  place  of  the  mur- 
der." Held,  the  jury  could  not  have  considered  the  last  phrase  as  an 
assumption  that  the  crime  had  been  proved. — People  v.  Chun  Heong,  86  Cal. 
329.  The  court  charged:  "Among  other  defenses  interposed  in  this  case 
by  the  defendant  is  what  is  known,  in  legal  phraseology,  as  an  '  alibii'  that 
is,  that,  if  the  deceased  was  killed  as  alleged,  the  defendant  was,  at  the 
time  of  such  killing,  at  another  and  different  place  from  that  at  which  said 
kiUiug  was  done,  and  therefore  wafi  not,  and  could  not  have  been,  the 
person  who  kiUed  deceased.  Now,  if  the  evidence  raises  in  your  minds  a 
reasonable  doubt  aa  to  the  presence  of  the  defendant  at  the  place  where  the 
deceased  was  kiUed  (if  killed),  at  the  time  of  such  killing,  then  you  should 
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(J)  M^aneoua  instructions,  — ^A  oharge  to  the  jury,  *  *  that  the 
law  always  looks  with  suspicion  on  the  defense  of  an  al^i^ ' ' 
does  not  assert  a  correct  le^  proposition,  is  an  invasion  of 
the  province  of  the  jury,  and  unfair  to  the  accused. '  And  it 
is  error  to  charge  that  this  defense  ^^  is  liable  to  great  abuse, 
growing  out  of  the  ease  with  which  it  may  be  fabricated,  and 
the  difficulty  with  which  such  fabrication  can  be  detected ; "  ' 
or  to  charge  that  it  is  very  often  resorted  to  by  guilty  persons, 
as  well  as  innocent  ones,  and  one  in  which  perjury,  mistake, 
and  deception  are  often  conmiitted. '  So,  also,  a  charge  that 
an  aUbi  must  ^^  cover  and  account  for  so  much  of  the  time  of 
the  transaction,  as  to  render  it  impossible  the  prisoner  could 
have  committed  the  offense,"  is  too  exacting,  it  being  only 
necessary  that  the  whole  evidence  make  the  prisoner's  guilt 
reasonably  doubtful/  Such  a  charge  is  also  liable  to  mislead 
the  jury,  and  is  ground  for  a  new  trial. '  Again,  a  charge 
that  if  the  jury  should  find  that  the  defendant,  in  alleging  an 
alihi^  was  guilty  of  falsehood,  they  might  consider  it  addi- 
tional evidence  of  guilt,  is  error;'  and  so  is  a  charge  that, 
^'  when  proof  of  an  alihi  is  attempted,  and  proven  to  the  satis- 
faction of  the  jury,  it  is  conclusive  of  the  case;  when  it  is 
attempted,  and  the  proof  to  sustain  it  is  not  satisfac- 
tory the  failure  to  prove  it  satisfactorily  is  a  circumstance  un- 
favorable to  the  defendant,  but  it  is  no  more  so  than  an 
attempt  to  clear  himself  by  any  other  false  or  fabricated 
testimony.'"     So,  also,  an  instruction  which  in  effect  ren- 

acquit  the  defendant."  Held,  correct;  thajt  it  properly  designated  alitn  as 
a  defense;  and  that  it  did  not  impose  the  burden  of  proving  an  alibi  on  the 
defendant,  or  make  him  prove  that  it  was  impossible  for  him  to  have  been 
present  at  the  time  and  place  of  the  killing.  — Gallaher  v.  State,  28  Tex. 
App.  247. 
1  Spencer  v.  State,  50  Ala.  124;  People  v.  Kelly,  85  Hun  295. 

•  Albin  ▼.  State,  63  Ind.  599. 

•  State  V.  Chee  Gong,  16  Oreg.  584. 

«  McAnaUy  v.  State,  74  Ala.  9;  Adams  v.  State,  42  Ind.  878;  Howard  v. 
State,  50  Ind.  190. 
»  Wisdom  ▼.  People,  (Colo.)  17  Pac.  Rep.  519. 

•  State  V.  Byers,  80  N.  C.  426. 

f  Adams  v.  State,  (Fla.)  10  So.  Rep.  106.  On  a  trial  for  larceny,  a  charge 
to  the  jury:  ''  In  disposing  of  the  witness  to  prove  the  alibi  you  will  con* 
eider  whether  there  are  any  material  facts  proven  in  the  case  which  ohal- 
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ders  nagatory  all  proof  of  an  aUbi^  unless  the  state  has 
previously  proved  the  commission  of  the  offense  at  the  time 
and  place  in  question,  is  erroneous ;  as  is  an  instruction  which 
in  effect  announces  that  the  burden  of  proof  shifts  to  the 
defendant  on  the  issue  of  an  alibis 

§  257.  Instructions  as  to  character. — It  is  error  to  charge 
that  evidence  of  defendant's  good  character  is  available  only 
in  a  doubtful  case,  for  such  evidence  may  generate  a  doubt  of 
guilt.*  And  instructions  that  such  evidence,  if  believed,  ^^is 
sufficient  to  generate  a  reasonable  doubt  of  defendant's  guilt," 
are  erroneous,  as  the  sufficiency  is  for  the  jury.'  So  it  is  not 
sufficient  to  instruct  the  jurors  that  the  good  character  of 
defendant  is  a  circumstance  for  their  consideration,  for  this  is 
only  equivalent  to  the  admission  of  the  testimony  as  to  char- 
iuster.*  And  it  is  error  to  charge  that  a  prisoner  has  a  right 
to  prove  his  good  character  '^  as  a  kind  of  make- weight  in  his 
favor  if  there  is  a  pinch  in  the  case ; "  '  or  that  evidence  of 
£Ood  character  should  be  considered,  when  there  was  a  ques- 
tion as  to  whether  defendant  or  some  other  party  conmiitted 
the  offense.*  Previous  good  character  is  a  fact  which  defend- 
aiUt  is  entitled  to  have  submitted  for  the  consideration  of  the 
jury,  without  any  disparagement  by  the  court,  and  it  is  error 

lenge  your  fuU  belief,  which  are  entirely  incompatible  with  his  testimony; 
then,  without  imputing  falsehood  to  him,  you  wiU  charitably  conclude  that 
he  was  mistaken  as  to  the  time,"  etc.,  hdd,  to  be  erroneous,  the  only  wit- 
ness for  the  State  being  an  impeached  accomplice.— Crisson  v.  State.  51  G^. 
597. 

>  Humphries  v.  State,  18  Tex.  App  802.  On  indictment  for  the  theft  of 
a  cow,  defendant  introduced  evidence  to  prove  an  alibi.  The  only  charge 
on  the  question  of  alibi  was  as  follows;  '*  If  the  jury  believe  from  the  evi- 
-dence  that  the  defendants  were  at  the  place  of  B.  at  the  time  the  witness 
F.  says  he  saw  them  in  the  pasture  in  the  afternoon,  *  *  *  the  defend- 
ant ^ould  be  acquitted."  Heldf  that  the  burden  being  upon  the  State  to 
prove  defendants  presence  at  the  place  of  the  theft,  the  charge  was  erro- 
neous —Bennett  v.  State,  (Tex.  App.)  17  S.  W.  Rep.  545. 

•  United  States  v.  GunneU,  5  Mackey  106;  Shropshire  v.  State,  81  Oa.  589; 
Bemsen  v.  People,  48  N.  Y.  6;  Heine  v.  Commonwealth,  91  Pa.  St  145; 
Commcmwealth  v.  Cleary,  185  Pa.  St.  64. 

•  Booker  v.  State,  76  Ala.  22. 
«  People  V.  BeU,  49  Cal.  486. 

•  State  V.  Daley,  58  Vt.  442;  88  Am.  Rep.  694. 

•  People  V.  Pollock,  51  Hun  618. 
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to  instroot  that  ^^good  character  is  a  circumstance  of  great 
weight  in  donbtfol  cases,  and  of  less  weight  in  less  doubtful 
cases. ' '  *  Thus  it  is  error  to  instruct  the  jury  that  evidence  of 
good  character  is  of  but  slight  weight  and  entitled  to  but 
little  consideration  when  the  proof  is  clear  and  direct.  The 
jury  are  the  sole  judges  of  the  weight  of  such  evidence.'  And 
it  is  error  to  charge  that  previous  good  character  is  not  a 
defense  '  *  as  against  facts  positively  or  strongly  proven  and 
clearly  indicating  guilt;"  •  or  that  it  '*  is  insuflBcient  to  raise 
a  reajsonable  doubt  when,  excluding  such  evidence,  the  case  is 
otherwise  made  out  against  the  accused."^  So,  also,  an 
instruction  by  which  the  jury  are  given  to  understand  that, 
by  reason  of  being  indicted  and  put  upon  trial,  the  character 
of  the  accused  '^  has  a  stain  or  imputation  "  cast  upon  it,  and 
that  his  proof  of  good  character  was  to  remove  this  ''  stain  or 
imputation,"  and  to  restore  the  character  to  its  former  state, 
is  erroneous.* 

On  the  other  hand,  an  instruction  that  proof  of  good  char- 
acter is  not  permitted  to  go  to  the  jury  for  the  purpose  of 

>  Johnson  v.  State  (Neb.),  51  N.  W.  Rep.  885. 

*  State  V.  Northrop,  48  Iowa  583;  30  Am.  Rep.  408;  Commonwealth  v. 
Leonard,  140  Mass.  473;  54  Am  Rep.  485. 

*  State  V.  Lindley,  51  Iowa  843;  33  Am.  Rep.  189. 

*  Coleman  v.  State,  59  Miss.  484. 

*  Olive  Y.  State,  11  Neb.  1.  Where,  on  an  indictment  for  the  larceny  of 
money  from  the  person  of  the  prosecuting  witness,  there  was  evidence 
tending  to  show  tiiat  the  house  where  the  larceny  was  committed  was  a 
house  of  iU-fame,  and  that  one  of  the  defendants,  against  whom  the  evi- 
dence of  guilt  was  strong,  was  the  keeper  of  the  house,  and  that  the  other 
defendants  were  inmates  thereof,  it  was  error  to  give  the  jury  an  instruo- 
tion  from  which  they  might  infer  that  because  the  defendants  may  have 
been  partners  in  the  crime  of  keeping  a  house  of  ill-fame,  they  might  be 
presumed  to  be  guilty  together  of  the  larceny  committed  therein. — State  v. 
Graham,  62  Iowa  108.  Respondent  having  introduced  evidence  as  to  his 
good  character,  and  none  having  been  offered  in  rebuttal,  the  jury  were 
mstructed  that  "  while  the  people  who  charge  a  man  with  crime  cannot 
establish  his  guilt  by  proving  he  is  a  man  of  bad  character — I  say,  whUe 
the  law  forbids  the  people  to  attack  his  character  or  bring  it  up  in  court  to 
establish  his  guilt,  yet  it  does  permit  him  to  prove  his  good  character  or 
standing  in  life  in  defense."  Held,  that  respondent  was  prejudiced  thereby, 
as  it  induced  the  jury  to  believe  that  the  people  were  under  disadvantage, 
and  unable  to  rebut  such  evidence.— People  v.  Marks,  (Mich.)  61  N.  W.  Repw 
688. 
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shielding  the  defendant  from  the  consequences  of  his  conduct, 
but  simply  as  a  circumstance  to  be  considered  by  the  jury 
along  with  other  evidence,  is  proper.'  And  it  is  proper  to 
charge  that  the  object  of  evidence  of  good  character  is  to  assist 
the  jury  to  reach  a  conclusion  where  a  doubt  exists  as  to 
whether  defendant  is  guilty  or  not ;  but  that  previous  good 
character  can  in  no  wise  excuse  defendant  from  the  penalty  of 
his  crime,  if  the  jury  are  satisfied  by  the  proof  that  he  com- 
mitted it.*  So,  also,  instructions  that  previous  good  character 
is  not  a  defense,  but  may  be  sufficient  to  turn  the  scale  in 
defendant's  favor,  and  that  its  value  must  be  determined  by 
the  jury,  are  sound.'  And  it  is  proper  to  charge  that  ''  evi- 
dence as  to  good  character  can  have  little  practical  effect 
against  direct  and  satisfactory  evidence  as  to  guilt,  and  it  can- 
not  turn  tlie  scale  against  conclusive  evidence."*  Such  an 
instruction  does  not  withdraw  from  the  jury  evidence  as  to 
defendant's  good  character,  where  the  court  had  previously 
charged  that,  in  case  of  reasonable  doubt  as  to  defendant's 
guilt,  which  must  be  determined  on  all  the  evidence,  defendant 
was  entitled  to  an  acquittal,  and  that  evidence  as  to  the  good 
character  of  defendant  should  be  considered  in  determining 
the  question  of  reasonable  doubt.' 

>  Armor  v.  State,  ft3  Ala.  178. 

*  Jackson  v.  State,  76  Ga.  551. 

*  State  V.  Donovan,  61  Iowa  278. 

^  State  T.  Spooner,  41  La.  Ann.  780. 

*  People  V.  Sweeney,  59  Hun  619.  VThere  no  evidence  as  to  character 
was  offered  by  defendant  the  court  told  the  jury  that  the  State  could  not 
introduce  such  evidence,  but  it  was  the  right  of  the  defendant  to  offer  it  if 
he  chose,  and  that  no  unfavorable  inference  could  be  drawn  from  his  fail- 
ure to  do  so;  and  added  that  they  must  find  their  verdict  upon  the  facts 
proved;  held,  that  although  the  former  part  of  the  charge  might  by  itself 
be  objectionable,  yet  the  error  was  cured  by  the  latter. — State  v.  Sanders, 
84  N.  0.  728.  In  a  trial  for  larceny  from  a  bank,  the  defendant's  theory, 
as  stated  in  his  instructions,  was  that  the  money  might  have  been  made 
away  with  by  the  cashier;  held,  that  it  was  proper  to  instruct  the  jury,  in 
substance,  that  the  law  presumes  the  character  of  the  cashier  was  good, 
and  the  jury  should  so  consider  it,  unless  there  was  evidence  in  the  case 
showing  the  contrary;  and  that  in  considering  the  question  whether  he.  as 
the  custodian  of  the  money  of  said  bank,  acted  as  an  honest  man  would 
act,  under  similar  circumstances,  when  larceny  was  discovered,  the  jury 
might  consider  such  presumption  raised  by  the  law  of  his  good  character 

37 


290  LABCENY  AND  KINDRED  OFFENSES.        [  §  258. 

§  258.  Instructions  as  to    circumstantial   eridence. — 

Where  the  evidence  relied  on  to  convict  is  wholly  circumstan- 
tial, failure  to  instruct  the  jury  in  regard  to  the  law  applicable 
to  such  evidence  is  reversible  error.'  And  it  is  reversible 
error  to  instruct,  on  the  subject  of  circumstantial  evidence, 
that  the  verdict  should  be  regulated  by  the  superior  number  of 
probabilities  on  the  one  side  or  the  other,  whether  the  amount 
of  such  probabilities  be  expressed  in  words  or  arguments,  or 
by  figures  and  numbers."  So  a  charge  that,  where  ''  circum- 
stantial evidence  is  relied  upon  to  sustain  a  conviction,  each 
fact  or  circumstance  necessary  to  establish  the  conclasion  of 
guilt  must  be  proved  beyond  a  doubt,  and  the  facts  so  proved 
must  be  consistent  with  each  other,  and  with  the  guilt  of  the 
accused,  and,  when  considered  together,  must  be  so  conclusive 
as  to  satisfy  you  beyond  a  reasonable  doubt  that  the  defendant 
is  guilty  as  charged,"  is  erroneous  because  not  suflBciently 
fall.'  But  an  instruction  qualifying  the  rule  of  reasonable 
doubt,  that  the  jury  was  not  required  to  be  satisfied  beyond  a 
reasonable  doubt  of  each  link  in  the  chain  of  circumstances 

for  honesty,  together  with  any  facts  and  circumstanoes  in  evidence,  tend- 
ing to  show  that  he  made  no  disposition  of  the  missing  money. — CarroU  t. 
People,  (lU)  27  N.  E,  Eep.  18. 

»  WiUard  v.  State,  26  Tex.  App.  126 ;  HoweU  v.  State,  16  Tex.  App.  98 ; 
Bryant  v.  State,  Id.  144;  Allen  ▼  State,  Id  287;  Kenneda  v.  State,  Id.  258; 
Ramirez  ▼•  State,  20  Id.  188;  Crowley  t.  State,  26  Id.  578;  Deaton  v.  State, 
(Tex.)  18  S.  W.  Rep  1009;  Navarrow  v.  State,  (Tex.  App.)  17  S.  W.  Rep.  545. 
On  a  prosecution  for  the  theft  of  cattle,  alleged  to  be  the  property  of 
one  C. ,  the  evidence  showed  that  C.  owned  the  steers  in  question  and  the 
brand  on  them,  and  that  defendant  knew  both  facts;  that  one  of  the  steers 
strayed  into  defendant's  pasture,  and  ran  there  for  two  or  three  months  to 
defendant's  knowledge;  that  subsequently  defendant  employed  one  M.  to 
meet  him  at  his  pasture,  and  assist  in  driving  some  cattle  to  another  place; 
that  when  M.  reached  the  pasture  he  found  the  cattle  in  a  pen,  those  in 
controversy  being  among  them;  that  soon  afterwards  defendant  came, 
accompanied  by  a  stranger,  one  G.,  who  then  sold  the  cattle  in  question  to 
defendant,  who  wrote  out  a  bill  of  sale  to  himself;  that  G.  then  changed 
the  brands  on  the  cattle  so  as  to  obliterate  them;  that  defendant  then  drove 
the  cattle  away,  and  G.  disappeared,  and  was  not  again  seen  or  heard  of. 
Heldf  that  a  conviction  did  not  depend  wholly  on  circumstantial  evidence, 
and  the  court  did  not  err  in  not  charging  the  law  applicable  to  such  evi- 
dence.—Hays  V.  State,  (Tex.  App.)  17  S.  W.  Rep.  940. 

«  People  V.  Dilwood,  (Cal.)  29  Pac.  Rep.  420. 

«  Brookser  v.  State,  26  Tex.  App.  598. 
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relied  on  to  establish  defendant's  guilt,  is  not  objectionable  as 
leading  the  jury  to  believe  that  it  was  not  necessary  to  prove 
the  three  ^'  links  " — the  taking,  the  possession,  and  the  value 
of  the  property,— when  such  instruction  is  explained  by 
another  clause,  ^^it  is  sufficient,  if,  taking  the  testimony 
altogether,  the  jury  are  satisfied  beyond  a  reasonable  doubt 
that  the  State  has  proved  each  material  fact  charged,  and  that 
defendant  is  guilty."  * 

§  259.  Instructions  as  to  identity. — ^Where  witnesses 
differ  in  minor  particulars  as  to  the  correspondence  in  descrip- 
tion  of  the  animals  stolen  and  those  which  defendant  sold,  but 
they  all  agree  as  to  a  very  peculiarly  shaped  brand  which 
was  on  one  of  them,  and  also  on  one  of  those  sold,  an  instruc- 
tion is  warranted  submitting  the  question  of  identity  to  the 
jury  under  a  caution  as  to  reasonable  doubt.*  Where  a  person 
on  whom  larceny  was  alleged  to  have  been  committed  while 
intoxicated,  when  afterwards  arrested  on  a  charge  of  drunken- 
ness, told  the  officer  that  his  name  was  J.,  and  a  woman 
afterwards  came  to  the  police  station,  recognized  him  as  J., 
and  paid  his  fine,  it  was  not  error,  in  addition  to  the  instruc- 
tion requested  by  defendant,  that  the  jury  must  be  satisfied 
that  the  name  of  the  person  on  whom  the  larceny  was  com- 
mitted was  as  charged  in  the  indictment,  to  state  that  ^'  there 
is  evidence  tending  to  show  that  the  man's  name  was  J."  • 
But  an  instruction  that  * '  the  burden  of  proving  everything 
essential  to  the  establishment  of  the  charge  lies  on  the  prose- 
cution ;  and  even  if  it  were  conceded  that  somebody  stole  a 
diamond  ring  from  the  prosecuting  witness,  yet  the  defend- 

>  Jamieson  ▼.  State,  25  Neb.  185.  On  a  trial  for  stealing  a  horse  the  only 
evidence  offered  by  the  state  made  the  case  one  of  possession  of  property 
recently  stolen.  The  court's  charge  was:  "  In  this  case  the  state  relies  on 
circumstantial  evidence,  and  to  justify  a  conviction  upon  such  evidence 
alone,  the  facts  relied  upon  must  be  absolutely  incompatible  with  the  inno- 
cence of  the  accused,  and  incapable  of  explanation  upon  any  other  reason- 
able hypothesis  than  that  of  guilt."  JTeZd,  that  such  charge  was  erroneous, 
since  it  furnished  no  aid  to  the  jury  in  determining  what  weight  should  be 
given  to  such  testimony,  and  on  what  hypothesis  they  should  convict. — 
WiUiamson  v.  State,  (Tex  App.)  17  S.  W.  Rep.  722. 

*  State  V.  HUl,  96  Mo.  857. 

'  State  V.  McAndrews,  15  R.  I.  80. 
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ants  are  not  required  or  expected  to  prove  who,  if  any  one, 
committed  the  larceny,"  is  erroneous,  since  if  the  people 
proved  the  commission  of  the  larceny  charged,  and  introduced 
evidence  that  prima  facie  identified  the  defendants  as  the 
guilty  parties  beyond  a  reasonable  doubt,  the  defendant's 
might  properly  be  convicted,  in  the  absence  of  any  evidence  on 
their  part.' 

§  260.  Instructions  as  to  intent  or  guilty  knowledge. — 

The  rule  is  that  if  there  be  evidence  tending  to  show  that  the 
taking,  though  tortious,  was  not  with  fraudulent  intent,  it  is 
the  duty  of  the  court  to  submit  that  issue  distinctly  to  the 
jury;  and  if,  under  such  instructions,  the  jury  convict  the 
accused,  the  conviction  will  not  be  disturbed  if  there  be  any 
evidence  tending  to  support  it.*  An  instruction  that  ''grand 
larceny  is  the  stealing,  taking  or  carrying  away  the  personal 
property  6f  another  of  the  value  of  more  than  $50,"  is  erro- 
neous in  omitting  the  word  "felonious."'    Where  the  defense 

»  Gindrat  t.  People,  (III )  27  N  E.  Rep.  1085. 

s  Banks  v.  State,  7  Tex.  App.  591.  Upon  an  indictment  against  S.  and 
his  wife  for  larceny  of  money,  the  evidence  for  the  prosecution  showed 
that  the  prosecuting  witnesses  delivered  money  to  S.  for  Mrs.  S.,  according 
to  a  previous  understanding  with  the  latter  that  she  should  invest  the 
money  in  stocks  for  the  use  of  the  prosecuting  witnesses,  and  tended  to  show 
that  tiie  defendants  obtained  the  money  without  any  intention  of  investing 
it  as  agreed,  and  with  the  fraudulent  intent  of  converting  it  to  their  own 
use.  The  court  below  refused  to  advise  the  jury  to  acquit  on  the  close  of 
the  testimony  for  the  prosecution,  and  upon  the  close  of  the  trial,  in  effect, 
charged  the  jury  to  find  the  defendants  guilty  if  they  found  that  they 
obtained  the  money  in  the  manner  and  with  the  intent  above  stated,  and 
afterwards  refused  a  motion  for  a  new  trial,  based  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence,  thus,  in  effect,  deciding  that  the  facts 
stated  constituted  larceny.  Held,  not  to  be  error. —  People  v.  Smallman, 
55  Cal.,  185.  The  court  charged  "that  if  the  prosecutor,  with  others, 
agreed  or  arranged  with  the  principal  State's  witness  that  he  and  defend- 
ant should  steal  the  prosecutor's  mule,  defendant  would  not  be  guilty;  but 
if  defendant  formed  a  design  to  steal  mules  and  communicated  this  design 
to  the  principal  witness,  or  if  defendant  and  the  principal  witness  formed 
such  design,  and  the  prosecutor,  with  others,  on  being  informed  thereof, 
arranged  with  the  principal  witness  so  to  conduct  matters  as  that  defend- 
ant might  be  detected  and  caught,  defendant  would  be  guilty."  Heldy  no 
error. —  McAdams  v.  State,  8  Lea  456. 

»  People  V.  Cheong  Foon  Ark,  61  Cal.  527;  MiUer  v.  People,  4  Colo.  182  ; 
State  V.  Moore,  101  Mo.  316;  Waidley  v.  State  (Neb.),  51  N.  W.  Rep.  880; 
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is  that  defendant  sold  the  stolen  property  in  good  faith  for 
one  whom  he  supposed  to  be  the  owner,  an  instruction  which 
authorizes  a  conviction  from  the  mere  fact  that  he  sold  prop- 
erty which  had  been  stolen  is  reversible  error.*  So  is  an 
instruction  ignoring  the  rule  that  what  is  felonious  intent  is  a 
question  for  the  court,  but  whether  it  existed  at  a  particular 
time  is  for  the  jury.*  Where  it  is  proved  that  defendant  took 
the  article  openly,  and  in  the  presence  of  another,  and  that 
the  perspn  from  whom  such  article  was  taken  was  only  a  bailee, 
the  court  should  direct  the  minds  of  the  jury  to  the  distinction 
between  theft  and  trespass,  and  failure  to  do  so  is  error.'  If 
the  defence  is  that  the  taking  was  not  with  fraudulent  intent, 
but  done  under  a  hona  fide  claim  of  ownership  or  right,  the 
merits  of  the  defence  are  not  contingent  upon  the  care  or  pru- 
dence exercised  by  the  accused  to  ascertain  the  ownership  of 
the  property.  A  charge  is  erroneous,  therefore,  which  in 
eflfect  instructs  for  conviction  if  the  accused  took  the  prop- 
erty of  another  under  the  honest  belief  that  it  was  his  own, 
but  without  exercising  ordinary  care  or  prudence  to  identify 
it  as  such,*  So  also  it  is  error  to  charge  that  "  the  intent  is 
to  be  judged  from  the  act,"  as  it  is  to  be  deduced  from  all  the 
circumstances  remotely  or  immediately  attending  the  taking. ' 

Riojas  T.  State,  8  Tex.  App.  49.  Compare  Beckham  t.  State,  Id  52;  Spinka 
V.  State,  Id.  125 ;  Reynolds  v.  State,  Id.  412,  498 ;  Lindlej  v.  State,  Id.  445. 

^  Graff  T.  People  (111.),  25  N.  E.  Rep.  563. 

»  State  V.  Gaither,  72  N.  C.  468. 

*  Isaacs  y.  State,  80  Tex.  450;  Ainsworth  v.  State,  11  Tex.  App.  889. 

*  Neely  v.  State,  8  Tex.  App,  64. 

*  McNair  v.  State,  14  Tex.  App.  78.  On  a  trial  for  the  larceny  of  an  over- 
coat from  complaining  witness,  who  was  confined  in  the  city  prison,  the 
only  evidence  connecting  defendant,  another  prisoner,  with  the  crime,  was 
that  two  other  prisoners  entered  his  cell  with  a  bundle  wrapped  in  a  news- 
paper, saying  it  contained  dirty  clothes,  and  requesting  him  to  send  out  the 
bundle  for  them.  Defendant,  without  looking  into  it,  passed  it  through  a 
screen  door  to  his  wife,  who  carried  it  home.  Shortly  thereafter,  on  search 
being  made,  it  was  discovered  that  this  bundle  contained  the  stolen  over- 
coat. Held,  that  an  instruction  authorizing  the  conviction  of  defendant  if 
he  **  did  any  act  in  furtherance  of  the  commission  of  such  larceny"  was 
erroneous,  as  the  instruction  authorized  a  conviction  even  if  defendant  did 
not  know  that  the  overcoat  had  been  stolen,  or  that  it  was  in  the  bundle 
handed  to  him. —  State  v.  Norman,  101  Mo.  520.  A  conviction  for  theft  of 
certain  oxen  was  had  upon  evidence  from  which  the  jury  might  have 
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§  261.  Instraetlens  as  to  Intoxication. — It  is  erroneous 
to  instruct  the  jury  ''that  drunkenness  can  never  be  received 
as  a  ground  to  excuse  or  palliate  a  crime,"  because  when  and 
how  far  drunkenness  may  excuse  or  palliate  must  depend  on 
its  motives,  degree,  and  effect  on  the  mind.'  Therefore  it  is 
correct  to  charge  that  drunkenness  can  be  looked  to  to  ascer- 
tain and  determine  the  condition  and  state  of  defendant's  mind, 
and  throw  light  upon  the  question  of  the  existence  of  malice.* 
To  charge  that  ''insanity  produced  by  intoxication  does  not 
destroy  responsibility  where  the  party  when  sane  and  respon- 
sible made  himself  voluntarily  intoxicated,  and  drunkenness 
forms  no  defense  whatever  to  the  fact  of  guilt ; ' '  that  such  evi- 
dence "  can  only  be  considered  by  the  jury  for  the  purpose  of 
determining  the  degree  of  crime,  is  correct,  as  is  a  charge' '  ■  that 
if  the  defendant  at  the  time  he  converted  the  property  to  his  own 
use  was  so  drunk  as  not  to  know  what  he  was  doing,  he  ought 
to  be  acquitted,  unless  the  evidence  showed  that  the  felonious 
intent  existed  when  he  was  in  the  fuU  and  undisturbed  posses- 
sion of  his  mental  faculties.^ 

§  262.  Instructions  as  to  ownership^  want  of  consent, 

etc. —  Ordinarily  the  jury  should  be  charged  that  they  must 
find  that  the  evidence  is  in  accord  with  the  indictment  on  the 
question  of  the  ownership  of  the  stolen  property,  but  failure 
to  submit,  by  express  instruction,  that  they  should  find  the 
ownership  of  the  property  as  charged  is  not  reversible  error, 
when  there  is  no  dispute  as  to  the  ownership,  and  no  requested 

inferred  that,  though  the  defendant  kiUed  the  oxen  without  their  owner's 
consent,  and  afterwards  skinned  them  and  appropriated  the  hides,  yet  that 
he  killed  them  because  they  were  depredating  on  his  crop,  and  with  no 
intent  to  appropriate  them  or  any  part  of  them.  Held,  that  the  trial  court 
should  have  distinctly  instructed  the  jury  that,  in  case  they  so  found  the 
facts  to  be,  the  defendant  was  not  guilty  of  theft  of  the  oxen.  It  was  not 
sufficient  to  instruct  that  such  a  state  of  facts  would  warrant  a  conviction 
for  the  misdemeanor  of  killing  live  stock  without  the  owner's  consent,  etc. 
—  McPhaU  V.  State,  10  Tex,  App.  128. 

» Golliher  v.  Com.,  2  Duval  163;  87  Am.  Dec.  498;  Smith  v.  Com.,  1 
Duval  224. 

'  Moon  V.  State,  68  6a.  687. 

»  People  V.  Lewis,  86  Cal.  581. 

*  State  V.  Schingen,  20  Wis.  74. 
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instraotion  to  that  effect,  and  where  the  jury  are  charged  as 
to  the  necessity  of  finding  all  the  other  essential  elements  and 
ingredients  of  the  theft.'  Where  on  a  trial  for  theft  of 
horses,  the  defendant  claiming  that  he  was  but  the  employe 
of  the  taker  of  the  animals,  the  jury  were  instructed  for 
acquittal  in  case  they  so  found  the  fact  to  be,  unless  they 
further  found  that  the  defendant  was  present  when  the  horses 
were  taken  by  his  employer,  and,  knowing  the  latter' s  unlaw- 
ful intent,  aided  or  encouraged  him  in  the  taking ;  this  was 
held  a  correct  instruction  on  the  amenability  of  the  defendant 
as  a  principal  offender.*  Where  the  evidence  shows  that  the 
stolen  horse  was  owned  by  G. ,  but  was  taken  from  the  pos- 
session of  R. ,  who  was  holding  it  for  G. ,  aii  instruction  that 
if  defendant  fraudulently  took  the  horse  from  the  possession 
of  G.,  and  from  the  possession  of  B.,  without  the  consent  of 
either,  and  with  intent  to  deprive  G.  and  E.  of  said  horse,  and 
appropriate  it  to  his  own  benefit,  he  is  guilty,  is  correct.  ■  But 
where  the  indictment  connected  A. ,  B. ,  and  C.  with  the  own- 
ership and  possession  of  the  property,  two  of  whom  being 
special  owners,  and  the  court  charged  that  the  jury  should 
convict  if  they  believed,  etc.,  that  the  taking  was  without  the 
consent  of  A.,  B.,  or  C,  ''or  either  of  them;  "  this  was  held 
error,  as  authorizing  conviction  if  any  one  of  the  three  failed 
to  consent.^ 

>  Cunniiigham  ▼.  State,  27  Tex.  App.  479.  An  indiotment  for  theft  of 
cattle  aUeged  the  property  and  possession  to  be  in  one  H.  The  proof 
ahowed  that  the  cattle  belonged  to  the  wife  of  H.,  but  were  under  his 
exclusive  management  and  control,  and  were  taken  therefrom  without  his 
consent,  or  that  of  his  wife,  so  far  as  he  knew  or  believed.  The  court 
charged  the  jury  that  to  convict  they  must  find  that  H.  was  the  owner,  or 
bad  the  management  and  control,  and  refused  a  general  instruction  to  the 
effect  that  if  the  ownership  was  in  one  person  and  the  control  in  another, 
the  want  of  the  consent  of  both  must  be  shown.  Held,  in  view  of  the  evi- 
dence and  the  provisions  of  the  Code,  that  the  charge  given'  was  correct, 
and  there  was  no  error  in  refusing  the  instruction  requested. --Burt  v.  State, 
7  Tex.  App.  578 

'  Anderson  v.  State,  8  Tex.  App.  542. 

*  English  T.  State,  (Tex.)  15  S.  W.  Rep.  649. 

<  Woods  V.  State,  26  Tex.  App.  490;  Jones  v.  State,  28  Tex.  App  42.  The 
indictment  charged  defendant  with  taking  money  from  the  owner  s  posses- 
sion without  his  consent.  It  appeared  that  it  was  taken  from  one  who  had 
it  to  give  to  the  owner.    Held,  that  a  charge  that,  to  convict,  the  jury  must 
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§  263.  Instmetlons  as  to  possession  of  stolen  goods. — An 

instmction  ^'  that  the  possession  of  stolen  property  soon  after 
the  commission  of  the  theft  in  prima  fade  evidence  that  the 
person  in  whose  possession  it  is  found  is  gnStv  of  the  wrongful 
taking,  and  is  sufficient  to  warrant  a  conviction,  unless  the 
other  evidence  in  the  case,  or  the  surrounding  circumstances, 
are  such  as  to  raise  a  reasonable  doubt  of  such  guilt," — is  not 
objectionable  as  assuming  the  existence  of  a  contested  fact, 
where  it  was  indisputably  shown  that  defendant  was  found  in 
possession  of  the  property  four  days  after  it  was  stolen.'  But 
it  is  error  to  charge  that  the  law  presumes  the  possessor  of 
recently  stolen  property  to  be  guilty  of  larceny.  If  unex- 
plained, the  jury  may  infer  guilt.*  The  use  of  the  word 
^*lo6t"  instead  of  "stolen,"  in  an  instruction  concerning  the 
presumption  arising  from  the  prisoner's  possession  of  the 
"  lost "  goods,  is  not  erroneous,  where  the  evidence  all  tends 
to  show  that  the  goods  were  lost  by  stealing,  and  not  other- 
wise.' On  one's  trial  for  theft  of  a  cow,  the  legal  effect  of 
evidence  of  his  possession  of  other  cows,  at  the  time  he  was 
found  in  possession  of  her,  should  be  explained  to  the  jury.  * 
Where  it  is  in  proof  that  in  explanation  of  his  possession  of 
the  alleged  stolen  property  the  defendant  said  that  he  had 
found  it,  the  trial  court  should  give  in  charge  to  the  jury  the 

find  that  defendant  obtained  the  money  from  the  holder,  with  intent  to 
deprive  the  owner  of  its  value,  and  to  appropriate  it  to  his  own  use,  and 
that  he  did  so,  was  improper,  in  not  requiring  the  jury  to  find  that  the 
money  was  taken  without  the  owner's  consent. —Otero  v.  State,  (Tex.  App.) 
17  S.  W.  Rep.  lOSl. 
»  Smith  V.  People,  103  111.  82. 

*  Matthews  v.  State,  61  Miss.  155;  Toung  v.  State,  24  Fla.  147;  Blaker  v. 
State  (Ind.),  29  N.  E.  Rep.  1077. 

*  Belote  V.  State,  86  Miss.  06;  72  Am.  Dec.  163.  Upon  the  trial  of  an 
indictment  for  larceny,  the  court  charged,  in  substance,  that  if  the  larceny 
had  been  recently  committed  and  the  fruits  of  the  crime  were  found  upon 
the  prisoner,  the  law  raised  the  presumption  that  he  was  the  guilty  party, 
'Subsequently  the  jury  was  directed  to  consider  the  question  of  g^t  as  one 
of  fact,  not  only  upon  this,  but  upon  the  other  proof  in  the  case.  Htld^ 
that  the  first  portion  of  the  charge  was  not  erroneous,  as  the  jury  did  not 
understand  therefrom  that  they  were  relieved  from  passing  upon  the  entire 
question  of  guilt  as  one  of  fact;  but,  if  error,  it  was  obviated  by  the  subse- 
quent part  of  the  charge.    Stover  v.  People,  56  N.  Y.  315. 

*  Long  V.  State,  11  Tex.  App.  881. 
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law  governing  such  defence.*  So  where  there  is  evidence 
tending  to  prove  a  hona  fide  purchase  of  the  property  by  the 
accused,  an  ommission  to  submit  that  issue  in  the  instructions 
is  reversible  error,  no  matter  how  incredible  the  judge  might 
consider  the  evidence  to  be.*  On  a  trial  for  larceny  of  a  bank 
note  of  a  certain  value,  an  instruction  that  if  the  jury  believe, 
from  evidence,  that  the  party  lost  a  note  of  such  value,  and 
that  the  same  was  afterwards  found  in  defendant's  possession, 
they  ought  to  find  the  prisoner  guilty,  unless  his  possession  of 
the  note  is  explained,  is  error.*  So  also  an  instruction  that  the 
unexplained  possession  of  recently  stolen  property  is  presump- 
tive evidence  of  guilt,  and  that  if  the  jury  is  "  satisfied,  from 
all  the  evidence,  *  *  *  that  the  possession  of  defendant 
was  a  guilty  possession,"  then  he  should  be  convicted,  is  erro- 
neous, as  under  it  defendant  could  be  found  guilty  of  receive 
ing  stolen  property  knowing  it  to  have  been  stolen, — a  crime 
with  which  he  was  not  charged.*  In  Texas,  on  one's  trial  for 
theft  of  mules,  an  instruction  that  his  possession  of  recently 
stolen  property  "  may  be  taken  into  consideration  in  connec- 
tion with  other  facts  that  may  be  proven  in  the  case,  to  enable 
you  to  determine  as  to  the  guilt  or  innocence  of  the  accused," 
is  on  weight  of  evidence  and  erroneous.*  So  also  though  the 
recent  possession  of  stolen  property,  without  a  bill  of  sale,  is 
by  statute  prima  fade  evidence  of  illegal  possession,  the  court 
should  not  charge  that  abstract  proposition  without  adding 
that  the  presumption  is  not  conclusive,  and  may  be  rebutted 
by  competent  evidence.* 

1  Wilson  V.  State,  14  Tex.  App.  305. 

•  Heath  v.  State,  7  Tex.  App.  464;  Beckham  v.  State,  8  Tex.  App.  62;  Ray 
v.  State.  13  Tex  App.  51. 

»  Hunt  T.  Com.,  18  Gratt.  757;  70  Am.  Deo.  448. 

*  State  V.  Tucker.  76  Iowa,  282. 

*  McWhorter  v.  State,  11  Tex.  App.  584,  But  compare  Taylor  v.  State,  14 
Id.  840. 

•  Flores  v.  State,  18  Tex.  App.  665;  Gai-cia  v.  State,  12  Tex.  App.  885.  On 
a  trial  for  stealing  two  hogs,  the  property  of  W.,  it  was  proved  that  the  two 
hogs  of  W.  were  missing,  and  that  fifty  pounds  of  pork  were  found  in  the 
possession  of  the  defendant,  which  it  was  claimed  from  certain  marks 
was  the  meat  of  the  lost  hogs.  Evidence  was  offered  by  the  defendant  to 
the  effect  that  he  bought  a  quantity  of  pork  shortly  previous  to  the  loss  of 
W.'s  hogs.    The  judge  charged  the  jury  that  if  they  were  reasonably  satis- 
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§  264.  Instmetlons  as  to  principals  and  accomplices. — 

In  most  jurisdictions  it  is  proper  to  charge  that,  if  a  witness 
sworn  in  the  case  is  an  accompUce,  his  testimony  alone  cannot 
convict,  but  if  the  jury  believe  from  the  evidence  that  he  was 
not  an  accomplice,  his  evidence  alone  may  convict/  But  on  a 
trial  for  theft  of  a  watch,  proof  that  the  defendant,  before 
arrest,  stated  that  a  witness  stole  the  watch  from  him,  does 
not  render  necessary  an  instruction  on  the  infirmity  of  the 
uncorroborated  testimony  of  an  accomplice.*  Where  the  main 
testimony  against  defendant  was  that  of  an  acknowledged 
accomplice  and  of  H.,  and  there  was  evidence  that  H.  was  an 
accomplice,  and  the  court  charged  that  conviction  could  not 

fied  that  the  meat  found  in  the  possession  of  the  defendant  was  the  property 
of  W. ,  it  was  their  duty  to  find  the  prisoner  guilty.  Held  that  as  it  was  nec- 
essary to  show  that  a  larceny  had  been  committed  before  attaching  import- 
ance to  the  identification  of  the  property,  the  instruction  was  erroneous. 
State  ▼.  McGk>wan,  1  Rich.  N.  S  14.  Where,  on  trial  for  stealing  a  cow,  it 
is  shown  that  a  quantity  of  fresh  beef  was  found  at  defendant's  house,  and 
that  on  being  asked  where  he  got  it  he  replied,  defiantly,  that  he  stole  it,  it 
is  error  to  charge  that  if,  when  caUed  on  to  explain  his  possession  of  the 
beef,  defendant  **  explains  it  otherwise  than  by  the  unlawful  acquisition 
thereof,  and  his  explanation  is  a  reasonable  and  probably  true  one,"  he 
should  be  acquitted,  unless  the  prosecution  has  proved  such  explanation  to 
be  false.  Ewing  ▼.  State,  (Tex.)  16  S  W.  Rep.  185.  A  bag  was  left  by  the 
owner  on  a  Saturday  night  near  to  a  place  where  the  prisoner  and  two 
other  persons  were  at  the  time.  The  prisoner  passed  by  the  place  on  his 
way  home,  and  shortly  afterwards  one  of  the  other  two  persons  followed  in 
the  same  direction.  That  person  and  the  prosecutor  then  met  the  prisoner 
coming  back  to  his  home  from  the  opi>oflite  direction,  and  being  questioned 
he  denied  all  knowledge  of  the  bag,  and  said  that  he  had  been  in  the  neigh- 
boring wood  for  firewood.  The  wood,  the  prisoner's  cottage,  and  some  dis- 
used farm  buildings  near  it  were  then  searched  without  success.  On  the 
Monday  morning,  the  bag  was  found  in  a  hay-loft  in  one  of  the  disused 
farm  buildings  near  the  highway.  There  was  no  door  to  it  and  passers-by 
had  easy  access  to  it.  The  prisoner  was  then  taken  into  custody  for  stealing 
the  bag,  and  said  to  the  constable,  after  previously  denying  he  had  taken 
the  bag,  '*  I  suppose  I  shall  get  a  month  for  this,"  and  made  use  of  some 
other  words  of  no  more  definite  meaning.  The  chairman  left  all  the  facts 
to  the  jury  as  evidence  from  which  they  might  infer  that  the  prisoner  had 
had  possession  of  the  bag,  and  directed  them,  if  they  found  so,  to  treat  the 
case  as  one  of  recent  possession.  Held,  that  the  chairman's  ruling  was 
wrong,  and  that  he  ought  to  have  directed  an  acquittal.  Regina  v.  Hughes, 
14  Cox.  Cr.  Cas  228. 

1  Bemhard  v.  State,  76  Ga.  618. 

•  Smith  V.  State,  8  Tex.  App.  89. 
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be  had  on  said  accomplice's  testimony  alone,  failure  to  charge 
that  one  accomplice  could  not  corroborate  another  was  error.' 

§  265.  Instmetions  as  to  reasonable  doubt. —  In  the 
absence  of  a  special  request  for  instructions  a  charge  that 
* '  unless  the  prosecution  has  proved  beyond  a  reasonable  doubt 
that  the  defendant  feloniously  stole  the  money  of  the  com- 
plaining witness  it  is  your  duty  to  acquit  the  defendant,"  is 
not  erroneous,  as  being  an  insufficient  definition  of  larceny.  • 

»  McConneU  v.  State,  (Tex  App.)  18  S.  W.  Rep  645.  On  the  trial  of  an 
indictment  for  grand  larceny  in  stealing  a  horse,  it  appeared  that  the  ani- 
mal was  never  in  the  possession  of  the  prisoner,  but  that  it  was  taken  bj 
one  C.  on  the  prisoner's  order,  and  the  testimony  tended  to  implicate  C.  in 
the  transaction.  After  conviction,  the  following  charge  of  the  judge  to 
the  jury  was  held  correct:  "  That  they  were  to  determine  upon  the  evidence 
whether  or  not  C.  was  an  innocent  agent  of  the  prisoner  in  taking  the 
horse;  that  if  they  so  found,  and  if  they  further  found  a  felonious  intent 
upon  the  part  of  the  prisoner  in  the  taking  by  C,  he  could  be  convicted; 
but  that  if  they  found  that  C.  had  a  knowledge  of  the  prisoner's  felonious 
intent,  then  their  verdict  should  be  not  guilty,  the  prisoner  in  that  case 
being  only  an  accessory  before  the  fact."— People  v.  McMurray,  4  Parker 
284.  On  the  trial  of  an  indictment  for  stealing  sheep,  one  R.,  a  witness  for 
the  prosecution,  testified  that  the  defendant  and  another  person  drove 
them  to  the  party  in  posseBsion.  Afterward  the  district  attorney  admitted 
that  R.  was  indicted  for  receiving  the  same  sheep,  knowing  them  to  have 
been  stolen*  The  f oUowing  rnstruction  of  the  court  to  the  jury  was  held 
erroneous:  *'  There  is  no  proof  in  this  case  that  the  witness  R.  has  been 
indicted  or  now  is  indicted  for  any  crime,  and  you  will  not  consider  the 
statement  of  counsel  that  indictments  are  now  pending  against  him  in  this 
court,  as  there  is  no  such  evidence." — People  v.  Robles,  84  Cal.  591.  On 
an  indictment  for  theft  of  cattle  the  taking  was  admitted,  but  defendant 
testified  that  he  supposed  the  cattle  to  be  the  property  of  a  third  person, 
who  authorized  him  to  take  them.  Two  witnesses,  who  i>ointed  out  the 
cattle  to  defendant  as  the  ones  he  was  in  search  of,  and  assisted  him  in 
driving  them  away,  testified  for  defendant.  Both  of  these  witnesses  had 
been  indicted  for  the  theft  of  the  same  cattle,  and  one  had  been  acquitted, 
and  a  nolle  pros,  had  been  entered  as  to  the  other.  The  court  charged  tliat 
**  all  persons  are  principals  who  are  guilty  of  acting  together  in  the  com- 
mission of  an  offense.  When  an  offense  is  actually  committed  by  one  or 
more  persons,  but  others  are  present,  and,  knowing  the  unlawful  intent,  aid 
by  acts  or  encourage  by  words  or  gestures,  those  actually  engaged  in  the 
commission  of  the  unlawful  act,  such  persons  so  aiding  or  encouraging  are 
principal  offenders,  and  may  be  prosecuted  and  convicted  as  such;"  held, 
that  such  instruction,  though  correct,  was  not  supported  by  the  evidence, 
and  was  prejudicial  to  defendant,  in  that  it  tended  to  prejudice  the  jury 
against  the  witnesses  as  connecting  them  with  the  theft.— Massey  v.  State, 
(Tex.)  15  S.  W.  Rep.  601. 

'  People  V.  Christensen.  85  Cal.  568. 
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But  it  is  error,  after  stating  that  the  defendant  is  entitled  to 
the  benefit  of  all  reasonable  doubt,  to  charge  "that  such 
doubt  must  not  be  a  mere  possible  doubt,  but  it  must  be  a 
doubt  sustained  by  the  evidence,  upon  a  review  of  all  the  facts 
and  circumstances  of  the  case,  such  as  a  reasonable  man  would 
act  upon  in  any  of  the  important  concerns  of  life."*  So,  also, 
an  instruction  that  if  the  jury  could  "  reasonably  conclude  that 
the  defendant  is  innocent"  they  must  acquit,  otherwise,  con- 
vict him,  is  too  prejudicial.'  And  a  charge  that,  if  the  jury 
believe  that  defendant  did  not  commit  the  theft  as  charged, 
they  must  find  him  not  guilty,  is  error,  since  it  bases  his  right 
to  acquittal  on  the  jury's  belief  in  his  innocence,  instead  of  a 
reasonable  doubt  of  his  guilt." 

§  266.  Instractlons  as  to  time  and  place. —  Where  one  is 
charged  with  larceny  in  stealing  corn,  which  he  has  severed 
from  the  stalk,  it  is  properly  left  to  the  jury  to  say  whether 
the  severance  and  asportation  were  one  act,  or  two  distinct 
acts,  under  an  instruction  that,  if  any  interval  of  time  elapsed 
between  the  severance  and  asportation,  the  offence  was  lar- 
ceny.* An  instruction  that  the  jury  must  find  that  the  origi- 
nal taking  was  in  the  county  in  which  the  indictment  laid  the 
venue,  or  within  400  yards  of  it,  is  correct,  where  the  proof 
shows  that  the  taking  was  in  that  county.  *  But  in  a  trial  for 
horse-theft  it  is  error  for  the  trial  court  to  charge  the  jury 
that  if  the  horses,  prior  to  the  theft,  were  last  seen  in  the 
county  where  the  venue  was  laid,  the  law  presumed  that  they 
were  stolen  in  that  county ;  because  there  is  no  such  legal  pre- 
sumption, and  because  the  charge  is  on  the  weight  of  the 

»  Bray  v.  State,  41  Tex.  560. 

•  McMillan  v.  State,  7  Tex  App.  142.    Compare  Myers  v.  State,  Id.  640. 
»  Moore  v.  State,  28  Tex.  App.  377. 

*  Bradford  v.  State,  6  Lea.  634. 

»  Kuowles  V.  State,  27  Tex.  App.  503.  The  defendant  being  indicted  for 
stealing  a  mare,  the  court  correctly  instructed  the  jury,  both  on  the  theory 
that  she  was  stolen  in  the  county  of  the  trial,  and  on  the  theory  that  she 
was  stolen  in  another  county,  and  then  imported  into  the  county  of  trial. 
There  was  evidence  that  the  theft  was  committed  in  the  latter  county. 
Held,  that  even  if  there  was  no  evidence  of  larcenous  taking  in  the  other 
county,  no  error  had  been  committed  prejudical  to  the  defendant.— State 
V.  Ware,  69  Mo.  332. 
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evidence  and  invades  the  province  of  the  jury.  *  On  the  trial 
of  an  indictment  charging  theft  from  the  person,  an  instruc- 
tion  that  if  the  taking  was  proved  to  be  in  another  county, 
and  the  property  was  shown  to  have  been  brought  into  the 
county  of  the  forum,  the  venue  was  sufficiently  proved,  is 
erroneous.' 

§  267.  Instructions  as  to  value. — ^Where  the  value  of  the 
property  alleged  to  have  been  stolen  is  in  issue,  the  jury 
should  be  instructed  to  find,  as  its  value,  what  it  would  realize 
in  the  ordinary  course  of  trade,  and  not  merely  what  it  was 
worth  to  the  owner.'  An  instruction  as  to  the  difference  in 
the  grades  of  the  crime  of  larceny  is  not  required  where  the 
court  instructs  the  jury  to  find  the  value  of  the  property 
stolen.*  In  Texas,  on  an  indictment  for  theft  from  the  person 
the  court  need  not  instruct  the  jury  on  the  question  of  value, 
since  under  Pen.  Code,  art.  744,  providing  that  one  convicted 
of  such  crime  shall  be  punished  ''  by  confinement  in  the  peni- 
tentiary not  less  than  two,  nor  more  than  seven,  years,"  such 
offense  is  per  se  a  felony,  and  it  is  not  necessary  to  allege  or 
prove  the  value  of  the  stolen  property.* 

§268.  Necessity  of  written  instraetions. —  Upon  this 
topic  there  are  a  variety  of  rulings :     In  California,*  Indiana,^ 

I  WUliamB  v.  State,  11  Tex.  App.  275.  On  a  question  whether  defendant, 
who  claimed  the  horse  as  of  right  under  a  chattel  mortgage,  took  it  from  a 
stable,  or  from  the  road-side  where  it  was  running  loose,  it  was  error  to 
charge  that  if  the  jury  believed  beyond  a  reasonable  doubt  that  it  was 
taken  while  running  at  large  in  the  road,  and  that  defendant  supposed  the 
possessor  had  allowed  it  to  run  at  large,  and  thus  gave  up  his  possession, 
the  charge  of  larceny  could  not  be  sustained.  If  ^]ach  facts  appeared  by  a 
preponderance  of  proof,  it  was  sufficient. — ^People  v.  Hillhouse,  80  Mich.  580. 

•  GJage  V.  State,  22  Tex.  App.  128. 

•  State  T.  Smith,  48  Iowa,  595.  Compare  State  v.  Scott,  Id.  597.  Where 
the  testimony  showed  that  property  stolen  consisted  almost  wholly  of 
ready-made  clothing,  which  had  been  worn  on  Sundays  by  the  owner  for 
about  seven  months,  and  that  he  could  not  testify  to  its  actual  value,  an 
instruction  that  the  jury  should  estimate  the  value  of  the  property  at  its 
real  value  to  the  owner  at  the  time  of  its  being  stolen,  was  erroneous. — 
Brooks  V.  State,  28  Neb.  389. 

^  State  V.  Hessian,  58  Iowa  08. 
» Green  v.  State,  28  Tex.  App.  498. 

•  People  V.  Carrillo,  70  Cal.  643. 

'  McCalment  v.  State,  77  Ind.  250;  Ferriter  v.  State,  88  Ind.  288. 
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Kansas,'  Tennessee/  and  Texas,*  in  all  felony  cases  instruc- 
tions to  the  jury  must  be  in  writing ;  and  the  practice  of  giv- 
ing oral  instructions  in  criminal  cases  is  disapproved  in  Wis- 
consin. *  In  Tennessee,  the  court  may  refuse,  in  a  misdemeanor 
case,  to  reduce  the  charge  to  writing, '  while  in  Texas,  in  such 
cases,  an  oral  charge  can  only  be  given  by  consent  of  the 
parties,*  no  charge  whatever  being  necessary  in  such  cases 
unless  requested  in  writing.*  In  Florida,  the  court  is  not 
required  to  deliver  his  charge,  or  to  give  his  rulings  upon 
instructions  asked  for  by  counsel  to  the  jury  in  writing,  unless 
the  request  so  to  charge  is  made  by  counsel  or  parties,  in  writ- 
ing, before  the  testimony  is  closed.'  In  Mississippi,  the  pre- 
siding judge  cannot  of  his  own  motion  give  any  instructions 
whatever ;  those  given  must  be  in  writing  and  at  the  request 
of  the  party.*  In  New  Mexico,  in  a  case  where  the  jurors  are 
all  Mexicans,  the  instructions  may  be  written  in  English  and 
translated  orally  to  the  jury,  the  object  of  the  law  requiring 
them  to  be  in  writing  being  simply  to  secure  their  preserva- 
tion in  the  files  of  the  court  so  as  to  be  available  for  exception 
or  on  appeal.  *•  In  California,  it  is  not  error  for  the  judge  to 
read  certain  sections  of  the  penal  code  as  a  part  of  his  charge," 
but  in  Indiana  such  statutory  matter  must  be  copied  into  the 
written  instructions,  and  read  from  the  copy."  Even  where 
the  rule  requiring  written  instructions  is  imperative,  the  court 
may  orally  answer  a  question  put  by  a  juror,  provided  that  in 
80  doing  no  independent  statement  of  a  rule  of  law  is  given." 

1  State  V.  Potter,  15  Kan.  802. 

*  Newman  v.  State,  6  Baxter  164. 
»  Gibbs  T.  State,  1  Tex.  App.  13. 

*  HUl  V.  State.  57  Wis.  377. 

•  Dobson  T.  State,  5  Lea  27. 

•  Jordan  v.  State,  5  Tex.  App.  422;  Trippett  v.  State,  5  Tex.  App.  595; 
Williams  v.  State,  5  Tex.  App.  615. 

'  Melton  V.  State,  12  Tex.  App.  488. 

•  Sherman  v.  State,  17  Fla.  888;  Blige  v.  State,  29  Fla.  742;  51  Am.  Rep. 
628. 

*  Bangs  T.  State,  61  Miss.  863.    And  see  Watkins  v.  State,  60  Miss.  323, 
"  Territory  v.  Romaine,  2  New  Mex.  114. 

"  People  V.  Mortier,  58  Cal.  262;  People  v.  Brown,  59  Cal.  845. 
"  Smurr  v.  State,  88  Ind.  504. 
»  State  V.  Potter,  15  Kan.  802. 
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§  269.  Neeesslty  of  prayer  for  instructions. —  The  gen- 
eral rale  is,  that  if  counsel  for  the  accused  desire  special 
instructions  upon  any  particular  point,  in  addition  to  the 
general  charge,  they  must  make  a  proper  request  therefor,^ 
it  being  sufficient,  in  the  absence  of  a  special  request,  for 
the  court  to  say  to  the  jury  that  they  are  the  sole  judges 
of  the  credibility  of  the  witnesses,  and  of  the  weight  to  be 
given  to  their  testimony.  *  Thus  if  there  is  a  doubt  upon  the 
evidence  as  to  whether  the  offense  is  grand  or  petit  larceny, 
<^ounsel  should  pray  an  instruction  to  the  jury  to  find  the 
value.* 

§  270.  What  prayen  should  be  grtLutei,  generally. — 

Where  the  accused  so  requests,  it  is  error  for  the  court  to 
refuse  to  charge,  that  **if  the  jury,  on  considering  all  of  the 
testimony,  have  a  reasonable  doubt  about  defendant's  guilt, 
arising  out  of  any  part  of  the  evidence,  they  should  find  him 
not  guilty ;"  *  or  that  *'  the  burden  of  proof  never  shifts  from 
the  state  to  the  defendant,  but  is  upon  the  state  throughout  to 
first  establish  every  constituent  element  of  the  oflfense."  *  So, 
also,  the  defendant  has  a  right  to  have  the  jury  clearly 
instructed  as  to  the  distinction  between  trespass  and  theft, 
where  there  is  evidence  from  which  they  might  infer  that  the 
taking  was  not  fraudulent. '  And  a  conviction  will  be  set  aside 
for  the  refusal  of  the  judge  to  charge  concerning  evidence 
tending  to  negative  defendant's  connection  with  the  taking.' 
Where  the  evidence  shows  that  defendant  struck  the  hand  of 
a  person  who  was  showing  him  money,  but  does  not  show 
whether  he  got  the  money,  or  merely  knocked  it  to  the 
ground,  where  it  was  lost,  it  is  error  to  refuse  to  charge  that 
defendant  cannot  be  convicted  unless  he  got  the  money  into 
his  hands  or  actual  possession,  since  that  only  would  consti- 

»  State  V.  Ogregon,  10  La.  An.  799;  Howard  v.  State,  8  Tex.  App.  613. 

•  State  V.  Earkpatrick,  68  Iowa  564. 
»  Mason  v.  People,  2  Col.  T.  893. 

•  Hurd  V.  State,  (Ala.)  10  So.  Rep.  528. 

•  Horn  V.  State,  (Tex.  App.)  17  S.  W.  Rep.  1094. 

•  Bray  y.  State,  41  Tex.  208;  littlejohn  v.  State,  59  Miss.  278. 
'  Herron  v.  State,  20  Tex.  App.  296. 
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tote  larceny.'  And  where  the  evidence  against  defendant  is 
entirely  circumstantial,  and  defendant  introdnces  evidence  of 
his  good  character,  the  court  errs  in  not  instructing  the  jnTT, 
on  his  request,  that  in  sach  a  case  evidence  of  good  character 
is  of  spedal  importance,  and  in  instnicting  them  that  when  a 
clear  case  of  goilt  is  made  ont  on  the  proof  evidence  of  prior 
good  character  is,  comparatively  speaking,  of  little  import- 
ance.' 

§  271.  What  may  be  properly  refused. — ^Where  the  court 
properly  instructs  the  jury  that  in  order  to  convict  they  must 
be  satisfied  from  the  evidence  ^'  that  the  defendant  stole,  took, 
and  carried  away  '^  the  property  alleged  to  have  been  stolen, 
it  is  not  error  to  refuse  a  specific  instruction  that  ^^  taking  is  a 
material  part  of  larceny,  and  must  be  established  by  compe- 
tent evidence."  "  A  request  for  an  instruction  "that  there 
was  no  evidence  that  the  money  stolen  was  ever  in  her 
(defendant's)  possession,  or  that  she  knew  that  the  prosecuting 
witness  had  such  a  sum  of  money,"  is  properly  denied,  as 
being  abstract  considerations  for  the  jury  alone,  vrithout 
instructions  from  the  court.*  Where  the  description  in  the 
indictment  of  the  money  stolen  is  sufficient,  it  is  not  error  to 
refuse  charges  based  upon  the  assumption  that  the  grand  jury 
knew  a  more  particular  description.'  The  court  properly 
refused  to  instruct  that  "the  fact  the  defendant  did  not 
produce  R.  (from  whom  he  testified  he  had  bought  the 
horse  alleged  to  be  stolen),  as  a  witness  is  not  to  be  con- 
sidered by  the  jury  as  a  circumstance  of  guilt,"  as  it  was  a 
circumstance  which  the  jury  had  a  right  to  consider.*  And 
an  instruction  that  "the  testimony  of  E.  if  he  had  been  called 
as  a  witness  to  prove  that  he  had  sold  the  horse  to  the  defend- 
ant, would  have  been  entitled  to  no  more  weight  than  the 
defendant's,   all  other  things    being  equal,"  was  properly 

»  Thompson  v.  State,  (Ala.)  10  So.  Rep.  520. 
«  Jackson  v  State,  (Wis.)  51  N.  W.  Rep.  89. 

*  State  V.  Kellerman,  14  Kan.  185. 

*  Jamieson  v.  State,  25  Neb.  185. 

*  Garden  v.  State,  89  Ala.  180. 

*  People  V.  Cline,  88  Cal.  874. 
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denied,  because  it  related  to  the  weight  to  be  attached  to  evi- 
dence.* Where  the  evidence  showed  the  presence  of  the 
defendant  in  a  store  at  night,  that  they  fled  throagh  the  front 
door  when  opened  by  the  proprietor,  and  that  certain  articles 
were  gone,  but  did  not  show  how  they  obtained  entrance,  nor 
any  indication  of  the  use  of  force,  a  request  to  charge  that  if 
they  broke  and  entered,  the  crime  would  be  burglary,  not 
larceny,  was  properly  refused.* 

§  272.  Bequests  to  charge  as  to  circumstantial  evidence. 
—  Under  the  Texas  statutes  defining  theft,  the  taking  is  the 
gist  of  the  crime,  and  where  there  is  no  direct  evidence  of  the 
taking,  but  the  proof  rests  on  possession  of  the  stolen  prop- 
erty, failure  to  instruct  as  to  the  law  of  circumstantial  evi- 
dence is  error.'  But  where  a  witness,  though  he  be  an 
accomplice,  testifies  directly  that  defendant  confessed  the 
theft  to  him,  a  charge  on  circumstantial  evidence  is  not 
required.*  Where  circumstantial  evidence  alone  was  relied  on, 
the  court  properly  refused  to  charge  that  '*each  and  every 
circumstance  must  be  consistent  with  the  other,  and  with  the 
whole  chain,  and  each  and  all  must  point  to  defendant  exclu- 
sively as  the  guilty  agent. "  *  So  an  instruction  that  ^ '  no 
matter  how  strong  the  circumstances,  if  they  can  be  reconciled 
with  the  theory  that  some  other  person  may  have  done  the  act 
without  the  guilty  agency  or  participation  of  defendant,  then 
defendant  is  not  shown  to  be  e^ilty  by  that  full  measure  of 
proof  which  the  law  requires,"  is  properly  refused  as  argu- 

»Id. 

*  Parks  T.  State,  66  Oa.  192.  In  a  prosecution  for  larceny  the  prosecuting' 
witness  testified  that,  whUe  standing  with  her  daughter  in  front  of  a  store, 
she  felt  some  one  taking  her  pocket-book  from  her  pocket,  and  on  turning 
about  saw  the  accused  running  away;  that  she  followed  him  with  an  out- 
cry, and  accused  him  of  stealing  her  pocket-book,  and  that  he  was  caught 
and  denied  it,  but  thrust  upon  her  another  pocket-book,  which  he  said  was 
hers,  and  forced  a  ten-dollar  bill  upon  her  daughter,  and  ran  off.  Hdd, 
that  the  trial  judge  committed  no  error  in  refusing  to  charge  them  that 
there  was  no  evidence  warranting  conviction,  and  in  submitting  the  case 
to  the  jury. — ^People  v.  Howard,  50  Mich.  390. 

»  Taylor  v.  State,  27  Tex.  App.  463 

*  Wampler  v.  State,  28  Tex.  App.  352. 

*  Timmerman  ▼.  Territory,  3  Wash.  T.  445. 
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mentative/  And  an  instruction  that  circumstantial  evidence 
must  be  as  conclusive  as  if  an  eye-witness  had  testified  to  the 
fact,  is  properly  refused.  * 

§  273.  Bequests  to  charge  as  to  intent. — Where  the  evi- 
dence shows  that  defendant  took  a  watch  from  its  owner,  who 
was  drunk,  and  that  he  pawned  it,  and  when  accused  of  the  theft 
by  a  detective  he  admitted  the  taking  and  restored  the  watch, 
it  is  proper  to  refuse  a  charge  that  these  facts  raise  a  strong 
presumption  that  there  was  no  felonious  intent,  which  must  be 
repelled  by  clear  and  convincing  evidence.  *  Where  it  appears 
that  defendant  borrowed  a  horse  and  sold  it,  without  the 
owner's  consent,  with  the  fraudulent  intent  to  convert  it  to 
his  own  use,  if  the  court  properly  instructs  that  the  fraudulent 
intent  must  have  existed  at  the  time  defendant  sold  the  horse, 
it  is  not  error  to  refuse  a  special  instruction.*  Where  one 
obtained  possession  of  a  stray  hog  from  a  stranger  by  repre- 
senting that  it  was  his  own,  carried  it  home  publicly,  altered 
the  mark  and  put  it  in  a  pen  with  his  own  hogs,  on  a  trial  for 
larceny,  an  instruction  prayed  for  to  the  effect  that  there  being 
no  intent  to  conceal  the  taking,  no  cmimus  furcmdi  must  be 
presumed,  was  properly  refused.'    On  the  other  hand  where 

1  Shepherd  v.  State  (Ala.),  10  So.  Rep.  668. 

*  State  V.  AUen,  108  N.  C.  438. 

»  Schafer  v.  State,  (Ala)  8  So.  Rep.  670. 

*  Brooks  ▼.  State,  26  Tex.  App.  184.  Where  the  evidence  showed  that 
defendant  took  a  horse  from  the  premises  of  its  owner,  rode  it  for  a  certain 
distance,  and  then  abandoned  it,  after  removing  and  concealing  the  saddle 
and  blanket,  and  defendant  testified  that  he  expected  some  one  to  take  the 
property  back,  or  that  he  expected  the  animal  to  stray  back,  an  instruction 
that  if  the  jury  had  a  reasonable  doubt  whether  or  not  defendant  intended 
to  steal  the  property,  or  only  to  use  it  for  a  time,  and  then  aUow  it  to  be 
returned  to  the  owner,  they  should  acquit,  was  properly  refused,  as  it  dis- 
regarded the  question  whether  defendant  expected  or  had  reason  to  expect 
that  the  owner  would  recover  the  property. — State  v.  Ward,  19  Nev.  297. 

*  State  V.  Fisher,  70  N.  C.  78.  On  a  trial  for  larceny  of  money  it  appeared 
that  defendant's  children  found  tlie  pocket-book  of  the  complaining  witness, 
containing  the  money  which  was  alleged  to  have  been  stolen,  and  some 
papers,  and  delivered  it  to  defendant.  Held,  that  to  authorize  a  conviction 
a  criminal  intent  in  defendant  to  appropriate  the  money  to  his  own  use  at 
the  time  of  its  delivery  to  him  by  his  children  must  be  shown,  and  the  court 
properly  refused  to  charge  that  if  defendant  took  the  money  to  the  house 
of  a  neighbor  for  the  purpose  of  finding  out  the  owner,  and  afterwards 
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one  is  indicted  under  Pen.  Code  N.  T.  §  628,  providing  that 
whoever  ''with  intent  to  deprive  or  de&aad"  the  true  owner 
of  his  property  converts  the  same  shall  be  guilty  of  larceny,  it 
is  error  to  refuse  to  charge  that  in  order  to  convict  the  jury 
must  believe  that  there  was  a  criminal  intent.'  Where  there 
is  evidence  of  a  lona  jide  purchase  by  the  accused  of  the 
alleged  stolen  property,  the  failure  of  the  court  to  instruct  as 
to  such  evidence  is  error.  *  And  where  the  accused  claims  the 
property  alleged  to  have  been  stolen,  and  there  is  any  evidence 
tending  to  show  that  his  claim  might  have  been  honestly  made, 
it  is  his  right  to  have  the  jury  charged  ' '  that,  if  his  intention 
was  not  criminal  or  fraudulent,  he  is  not  guilty  of  theft."  • 

§  274.  Bequests  to  charge  as  to  ownership. — The  court 
may  properly  refuse  to  instruct  the  jury  to  find  for  defendants, 
if  from  the  evidence  there  appears  to  be  a  question,  no  matter 
how  slight,  as  to  the  ownership  of  the  property.*  Where  an 
indictment  charges  larceny  of  property  belonging  to  A. ,  and 
the  evidence  shows  that  it  had  been  purchased  by  A.,  and  was 
used  by  A.'s  wife,  a  refusal  to  charge  that  if  the  jury  believe 
the  property  to  be  owned  by  A.'s  wife  they  should  acquit,  is 
error.*    But  the  court  having  informed  the  jury  in  the  general 

converted  it  to  his  own  use,  no  matter  with  what  intent,  he  cannot  becon- 
▼icted,  as  diverting  the  minds  of  the  jury  from  the  question  of  the 
original  intent.  The  court  also  properly  refused  to  charge  that  defendant 
•'was  not  bound  to  find  out  the  owner,  even  if  by  diligence  he  could 
do  BO,  if  there  were  no  marks,  signs,  or  circumstances,  understood  by 
him,  on  the  money  to  enable  him  to  discover  the  owner,"  as  the  papers  in 
the  pocket-book  might  have  furnished  the  means  of  discoyering  the  owner, 
^AUen  V.  State,  (Ala.)  8  So.  Rep.  665. 

>  People  V.  PoUock,  51  Hun  613. 

«  Ray  V.  State,  18  Tex.  App.  51. 

*  Varas  v.  State,  41  Tex.  527.  On  trial  of  S.  for  theft  of  a  mare,  a  general 
instruction  was  given  to  acquit  him,  if  it  be  found  that  he  took  the  mare 
under  a  homo,  fidej  though  mistaken,  belief  that  the  mare  was  the  property 
of  his  wife.  Hddy  that  it  was  error  to  ref jose  to  give  a  more  specific  instruc- 
tion asked  by  S.  to  the  effect  that  if  the  jury  believe  that  S.'s  wife  owned 
the  ''22"  brand,  and  had  horses  running  in  the  range,  in  that  brand,  and 
S.  took  up  off  the  range  the  animal  which  he  was  charged  with  stealing, 
under  belief  that  it  belonged  to  his  wife,  they  wiU  find  S.  not  guilty.— dig* 
ler  V.  State,  9  Tex.  App.  427. 

«  Robinson  v.  State,  24  Fla.  858. 

»  State  V.  Pitts,  12  S.  C.  180. 
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charge  that  the  law  presumes  ornaments  in  a  wife's  possession 
to  be  her  separate  property  until  the  cx)ntrary  is  shown,  it  is 
not  error  to  refuse  an  instruction  reiterating  that  principle.* 
Instructions  that,  if  the  property  belonged  to  a  partnership 
composed  of  M.  and  certain  others,  or  if  it  belonged  to  others, 
and  M.  had  an  interest  in  the  increase,  defendant  must  be 
acquitted,  are  properly  refused  where  there  is  no  evidence  of 
any  partnership  between  M.  and  the  others,  and  no  evidence 
that  there  was  any  increase  of  the  property.' 

§  275.  BeqaeHts  to  charge  as  to  possession  of  stolen 
goods. —  The  court  may  properly  refuse  an  instruction  that 
the  presumption  that  one  found  in  possession  of  stolen  prop- 
erty is  the  thief  is  not  a  presumption  of  law,  and,  as  one  of 
fact,  is  weak  and  insufficient  of  itself  to  warrant  a  conviction, 
as  such  instruction  invades  the  province  of  the  jury.*  And  it 
is  not  prejudicial  error  to  refuse  to  charge  that  possession  of 
stolen  goods  is  only  presumptive  evidence  of  the  possessor's 
guilt,  when  the  jury  are  instructed  that  they  may  consider 
the  defendant's  testimony,  and  his  theory  accounting  for  his 
possession,  and  that,  if  the  evidence  in  his  behalf  raises  a  rea- 
sonable doubt  in  their  minds  as  to  his  guilt,  he  should  be 
acquitted.*  So  an  instruction  that  if  defendant  gave  '^an 
honest  account  of  how  he  came  by"  the  stolen  property  it 
is  incumbent  on  the  people  to  show  its  falsity,  is  properly 
refused,  as  "  an  honest  account "  is  necessarily  a  true  one.' 

»  People  V.  Swalm,  80  Cal.  46. 

*  People  V.  Buelna,  81  Cal.  135.  Where  there  is  evidence  that  the  prop- 
erty alleged  to  have  been  stolen  was  the  property  of  M,  and  was  bought  by 
him  from  certain  persons,  and  also  that  M.'s  interest  was  merely  that  of  an 
BKii^ter,  and  that  the  property  was  found  by  defendant  as  lost  property,  and 
appropriated  by  him  in  bad  faith,  a  charge  that,  if  there  was  a  reasonable 
doubt  whether  M.  had  bought  the  property  of  those  persons,  defendant 
should  be  acquitted,  is  properly  refused. — People  v.  Buelna,  mipra, 

»  Reed  v.  State,  (Ark.)  16  S.  W.  Rep.  819. 

*  People  V.  Walters,  76  Mich.  195. 

^  People  V.  Buelna,  81  Cal.  185.  In  a  trial  for  theft  of  a  yearling,  the 
state  proved  the  ownership  as  alleged,  the  disappearance  of  the  animal 
from  its  accustomed  range,  and  the  defendant*s  unauthorized  possession 
and  sale  of  it  within  four  weeks  after  its  disappearance  from  its  range. 
Tiie  defense  asked  the  court  to  charge  that  it  must  be  shown  that  the  pos- 
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On  the  other  hand,  upon  evidence  that  a  watch,  charged  to 
have  been  stolen,  was  in  the  defendant's  possession  shortly 
after  the  larceny  was  committed,  it  is  error  to  refuse  to  charge 
th^  jury,  on  the  defendant's  request,  "  that  the  mere  posses- 
sion of  the  watch  is  not  conclusive  evidence  that  he  stole  it," 
for  which  the  judgment  will  be  reversed  on  appeal.* 

§  276.  Bequests  to  charge  as  to  value. — ^Where  the  grade 
of  the  oflfense  does  not  depend  upon  the  value  of  the  property 
stolen,  it  is  not  error  for  the  court  to  refuse  to  instruct  the 
jury  that  **  they  must  assess  the  value  of  the  property  accord- 
ing to  its  value  in  gold. ' '  •  And  where  there  is  no  evidence 
that  the  cow  alleged  to  have  been  stolen  was  worth  less  than 

session  was  recent,  before  they  could  consider  it  as  an  inculpatory  fact. 
Held,  that  the  instruction  was  correctly  refused,  being  neither  abstractly 
correct  nor  pertinent  to  the  evidence. — Gose  v.  State,  6  Tex.  App.  121.  The 
defendant  asked  the  court  to  instruct  the  jury  that  **  the  possession  of  per- 
sonal property  recently  stolen,  without  any  reasonable  account  of  its  pos- 
session by  defendant,  is  by  no  means  an  evidence  of  guilt,  but  may  be  used 
as  a  circumstance  by  the  jury,  in  connection  with  other  circumstances,  to 
fix  a  conclusion  of  guilt."  Held,  properly  refused;  because,  if  not  self- 
contradictory,  it  was  likely  to  mislead  the  jury;  and  because,  in  view  of 
all  the  evidence,  it  was  not  applicable  to  the  case. — Ck)nner  v.  State,  6  Tex. 
App.  457. 

>  Fisher  ▼.  State,  46  Ala.  717.  On  the  trial  of  an  indictment  for  larceny 
of  money  defendant  requested  a  special  instruction  as  follows:  ''If  you 
find  that  when  defendant  was  called  on  for  an  explanation  of  his  possession 
of  the  money  charged  to  have  been  stolen,  that  he  said  he  had  found  it,  and 
that  he  had  intended  to  give  it  back  to  the  owner,  but  that  he  had  not  seen 
him  since  he  found  it,  and  that  he  thought  he  would  bet  the  money  on  a 
horse-race  and  win  some  money  for  himself,  and  then  give  it  back,  and  you 
beUeve  said  explanation  was  reasonable,  natural,  and  probably  true,  then 
you  cannot  convict  defendant,  unless  the  state  has  shown  such  explanation 
to  be  false;  and  the  state  must  so  show  beyond  a  reasonable  doubt."  Held, 
that  the  court  erred  in  refusing  to  give  the  instruction  where  the  issue  was 
plainly  raised  by  the  evidence. — White  v.  State,  28  Tex.  App.  71.  In  a 
prosecution  for  the  theft  of  a  horse,  a  witness  testified  that  he  did  not  see 
the  stolen  horses  among  the  bunch  of  horses  driven  by  defendant  and 
others,  or  see  defendant's  brand  on  the  horses,  or  hear  defendant  claim 
them.  Held,  that  it  was  error  to  refuse  to  charge  that  before  the  jury  can 
convict  defendant  of  theft,  from  the  fact  that  the  stolen  property  was  in 
his  possession,  ''(if  it  was  ever  in  his  possession)  the  possession  must  be 
recent,  it  must  be  personal,  and  there  must  be  a  conscious  assertion  of 
claim  to  said  property;  and,  if  you  have  a  reasonable  doubt  of  this,  you  will 
acquit  the  defendant. "--Clark  v.  State,  (Tex.  App.)  17  S.  W.  Rep.  942. 

s  Yarboiough  y.  State,  41  Ala.  405. 
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$30,  it  is  unnecessary  to  instruct  that  stealing  property  of  a 
less  value  than  $25  would  not 'constitute  the  offense  charged.' 

§  277.  Duty  of  court  in  granting  or  refusing ;  modify- 
ing prayer. —  It  is  not  necessary  that  a  judge  should  acdbpt 
the  language  of  a  proper  request.  It  is  sufficient  if  he  sub- 
stantially complies  with  it.*  But  it  is  error  in  the  court  to 
designate  a  perfectly  legal  request  to  charge  as  illegal.'  Where 
the  refusal  is  on  the  ground  that  the  requested  instruction  has 
already  been  given,  it  must  distinctly  inform  the  jury  that 
such  is  the  ground  of  refusal.*  The  judge  may  give  instruc- 
tions in  modification  or  explanation  of  those  prepared  by 
counsel,'  or  may  add  a  request  and  then  charge  it.'  But  the 
court  is  not  bound  to  modify  or  correct  an  instruction  which, 
as  written,  ought  not  to  be  given,  but  may,  without  error, 
simply  refuse  to  give  it.'  And  where  the  defendant,  instead 
of  framing  his  instruction,  simply  asks  the  court  to  charge  the 
jury  upon  a  point  of  law,  he  cannot  afterward  object  to  the 
court's  charging  them  on  that  point,  although  the  instruction 
is  unfavorable  to  him.'  An  instruction  that,  in  cases  of  cir- 
cumstantial evidence,  the  time,  place,  manner,  opportunity, 
motive,  and  conduct  must  concur  in  pointing  to  the  prisoner 
as  the  guilty  agent,  is  properly  modified  to  charge  that  all  the 

1  People  V.  Harris,  77  Mich.  588.  Where  on  a  trial,  under  an  indictment 
charging  the  stealing  of  several  sums  from  the  person  of  another,  amount- 
ing to  more  than  |25,  the  judge  was  asked  to  instruct  the  jury  that  their 
verdict  ought  to  indicate  the  amount  stolen,  so  that  if  less  than  $25,  the 
court  would  not  be  compeUed  to  sentence  the  prisoner  to  the  state  prison, 
it  was  held  that  the  prisoner  was  entitled  to  the  instruction  asked.— Wil- 
liams V.  People,  24  N.  T.  405.  Where,  in  such  a  case  the  requested  instruc- 
tion was  refused,  and  the  judge  instructed  the  jury  that  if  they  found  the 
defendant  had  stolen  eighteen  dollars,  they  might  render  a  verdict  of  guilty 
under  the  indictment,  it  was  held  error.— Rhodihan  v.  People,  5  Parker  3^, 

«  State  V.  Eaton,  58  Vt.  574  ;  Savage  v.  State,  18  Fla.  970  ;  State  v.  Boon, 
82  N.  C.  637.  Contra,  Williams  v.  State,  47  Ala.  659 ;  Davis  v.  State,  10 
Ga.  101. 

»  State  V.  St.  Geme,  31  La.  An.  802. 

*  People  V.  Harley,  8  Cal.  890;  People  v.  Ramirez,  13  CaL  173;  People  ▼, 
Williams,  17  Cal.  142. 

*  Warden  v.  State,  60  Miss.  638. 

*  Jones  V.  State,  63  Ga.  456. 
'  Toops  V.  State,  92  Ind.  13. 

s  State  V.  Madison,  83  Me.  267. 
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enumerated  circumstanceB,  or  such  of  them  as  may  be  proved, 
with  other  facts,  if  any,  must  so  concur. ' 

§  278.  Further  instrnetions. — ^Where  the  jury,  after 
retiring,  return  into  court  and  ask  for  further  instructions, 
and  the  judge  tells  them  that  he  cannot  give  them  further 
instructions  without  sending  for  the  defendant  and  his  counsel, 
but  allows  a  portion  of  the  charge  to  be  re-read  to  them,  no 
error  is  committed.'  And  it  is  proper  for  the  court  to  state 
in  answer  to  inquiries  made  by  a  juror  in  such  a  case,  that  if 
defendant  took  the  ring  alleged  to  have  been  stolen  with  the 
intention  of  appropriating  it  he  was  guilty  of  larceny.' 

§  279.  Review  of  instructions ;  exceptions. — Where  both 
the  prisoner  and  his  counsel  being  present  when  instructions 
are  given  make  no  objection,  and  ask  no  additional  instruc- 
tions, they  thereby  acquiesce  in  the  instructions  given.*  Ob- 
jection should  be  made  and  exception  taken  at  the  close  of  the 
charge  and  before  the  jury  retire.'  The  rule  is  that  a  general 
exception  to  the  whole  charge  is  bad  if  any  portion  of  the 
charge  is  correct,'  except  where  it  is  apparent  that  the  charge 
as  a  whole  was  inapplicable,  and  tended  to  mislead  the  jury.  ^ 
So  an  omission  to  instruct  the  jury  on  a  vital  point  is  ground 
of  exception.*  But  where  an  exception  is  relied  upon  for 
refusing  to  charge  as  requested,  the  request  must  be  proper  as 
an  entirety.  If  it  embraces  an  idea  or  view  which  ought  not 
to  be  presented,  it  destroys  the  value  of  the  exception,  although 
a  part  of  the  legal  proposition  embraced,  if  detached  and  pre- 
sented separately,  might  be  proper.'  In  Louisiana,  trial 
courts  are  required  to  give  to  the  appellate  court  their  reasons 
for  refusing  instructions  asked."    Under  Mont.  Comp.  St, 

*  Sutton  ▼.  Commonwealth,  85  Ya.  128. 

*  People  ▼.  La  Munion,  64  Mich.  709. 

*  O'Bannon  v.  State,  76  Ga.  29. 

*  Oravett  ▼.  State,  74  Ga.  192. 

*  State  ▼.  Wilkinson,  76  Me.  817;  State  v.  dark,  87  Yt  471. 

*  John  ▼.  State,  16  Fla.  554;  State  y.  Pike,  66  Me.  111. 
'  Dodge  V.  People,  4  Neb.  220. 

*  Com.  T.  MerriU,  14  Gray,  415;  77  Am.  Deo.  886. 
'  People  T.  Holmes,  6  Parker  25. 

M  State  ▼.  BoasBO,  88  La.  An.  202. 


312  LABOENT   Ain>   KIHDRED   OFHENSBS.  [  §  280. 

§  396,  authorizing  an  appeal  by  the  territory  in  a  criminal 
case  "on  a  question  of  law  reserved  by  the  territory,"  an 
appeal  does  not  lie  from  an  instruction  to  the  jury  to  acquit 
defendant  of  larceny  on  the  ground  that  the  evidence  showed 
that  defendant  had  a  partnership  interest  in  the  property 
taken.  !N^or  can  such  instruction  be  made  the  subject  of  a  biU 
of  exceptions  under  section  340  of  the  criminal  practice  act, 
authorizing  exceptions  by  the  territory  to  any  decision  in 
deciding  any  question  of  law  not  a  matter  of  discretion,  and 
in  giving  or  refusing  instructions  when  the  cause  is  finally 
submitted  to  a  jury.* 


CHAPTER  XXXI. 

THE  VERDICT. 

g  280.  Retirement  of  jury;  taking  out  exhibits,  eto. 
381.  Mode  of  arriving  at  verdict. 
282.  Reception  of  verdict;  presence  of  accused. 
288.  Sufficiency;  bad  spelling,  eta 

284.  General  verdict 

285.  Special  verdict 

286.  Finding  value. 

287.  Verdict  where  two  or  more  are  jointly  charged. 

288.  Verdict  on  one  or  more  of  several  counts  or  charges. 

289.  Conviction  of  lesser,  or  other  offense. 

290.  Conviction  of  receiving  on  indictment  for  larceny. 

291.  Assessment  of  punishment  by  jury. 

292   Findings  on  trial  by  court  without  jury. 

§280.  Retirement  of  Jary;  taking  oat  exhibits^  etc. — 

A  box  found  in  possession  of  a  prisoner  accused  of  theft,  and 
claimed  to  have  a  certain  relation  to  the  theft,  which,  on 
examining  it  before  the  jury,  is  found  to  contain  a  secret  place 
in  the  lid  in  which  are  certain  bank  bills  supposed  to  be  coun- 
terfeit,  may  be  delivered  to  the  jury  as  it  is,  and  be  by 

*  Territory  v.  I^auu,  8  Mont.  322. 
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them  taJcen  to  the  jury-room.*  And  on  one's  trial  for  stealing 
a  hog,  a  part  of  which  was  produced  before  the  jury  for  iden- 
tification, it  was  not  error  to  comply  with  a  request  of  the 
jury,  after  retirement,  that  the  portion  be  sent  to  the  jury- 
room  for  further  scrutiny.' 

§  281.  Mode  of  arriylng  at  yerdict. —  A  verdict  arrived  at 
by  lot  or  by  any  other  unfair  means  should  be  set  aside ;'  such 
as  by  experiments — as  sending  the  constable  out  of  the  room, 
closing  the  door,  and  then  talking  with  a  view  to  learn  whether 
their  voices  can  be  heard  outside,  or  running  to  ascertain 
whether  their  tracks  will  be  longer  or  shorter  when  running 
than  walking,  and  the  like.*  So  where  the  jury,  in  order  to 
agree  on  the  period  of  imprisonment,  arranged  that  each  juror 
should  write  his  figures,  the  whole  to  be  added,  the  amount 
divided  by  twelve,  and  the  quotient  be  their  finding,  it  was 
held  ground  for  a  new  trial ;  *  but  the  result  is  otherwise  if 
there  is  no  previous  agreement  between  the  jurors  that  they 
will  be  bound  by  such  result,*  and  a  compromise  verdict,  if 
entered  into  without  fraud  or  collusion,  will  not  necessarily  be 
set  aside.'  Where  the  jury  agree  to  set  down  their  individual 
verdicts,  divide  the  total  by  twelve,  and  be  bound  by  the 
result,  but  do  not  carry  out  this  agreement,  and  modify  the 
result  thus  ascertained,  there  is  no  ground  for  setting  aside 
the  verdict.* 

§  282.  Reception  of  verdict^  presence  of  accused. —  A 

verdict  in  a  case  of  grand  larceny,  rendered  in  the  absence  of 
the  prisoner,  while  he  is  in  jail  by  order  of  the  court,  is  erro- 
neous.* But  where,  after  the  jury  had  retired  in  a  larceny  case, 
the  prisoner  fled,  a  verdict  of  ^ilty  was  properly  rendered  in 

I  State  v.  Stebbins,  29  Conn.  468;  79  Am.  Dec.  228. 

»  PoweU  V.  State,  61  Miss.  819. 

»  Parker  v.  State,  22  Tex.  App.  105. 

«  Jim  V.  State,  4  Humph.  289. 

*  Crabtree  v.  State,  8  Sneed  802. 

*  Leverett  v.  State,  8  Tex.  App.  218.     See  also  Thompson  ▼.  Com.,  8 
Gratt.  687. 

^  State  V.  Furbeck,  29  Kan.  582;  State  v.  Rhea,  25  Kan.  576. 

*  Pruitt  V.  State.  (Tex.)  16  S.  W.  Rep.  778. 

*  Finch  V.  State,  58  Miss.  868;  State  v.  Eppe,  76  N.  C.  55. 
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his  absence/  And  where  a  bailed  prisoner  on  trial  for  larceny 
voluntarily  left  the  court-room  during  the  deliberation  of  the 
jury,  and  on  the  coming  in  of  the  jury,  was  called  and  did  not 
appear,  a  verdict  of  guilty  was  properly  received  and  sentence 
pronounced  in  his  absence.' 

§  283.  Sufficiency ;  bad  spelling^  etc. — Under  an  informa- 
tion charging  grand  larceny,  it  is  not  error  to  find  the  defend- 
ant guilty  of  larceny.'  So  under  an  indictment  for  stealing 
from  the  person,  a  verdict,  guilty,  as  charged,  of  grand  lar- 
ceny, in  stealing  from  the  person,  is  no  variance.*  A  verdict 
of  "guilty  of  larceny," — finding  the  value  of  property 
**  taken  from  the  person  of  P.  0.," — will  sustain  a  judgment 
for  simple  larceny,  under  Wis.  Eev.  Stat.  ch.  165,  §  16,  but 
not  for  stealing  from  the  person  under  §  15.'  Under  an 
indictment  of  ' '  Bud  Plumley ' '  for  theft,  amended  on  plea  in 
abatement  by  inserting  "Perry  B.  Plumley,"  a  verdict  find- 
ing "the  defendant,  Bud  Plumley,"  guilty,  is  not  fatally 
defective;  and  judgment  may  properly  be  entered  thereon 
against  "Perry  B.  Plumley."  '  So  the  misspelling  of  "lar- 
ceny "  as  "  larcely,"  in  a  verdict  of  "  guilty  of  larcely  only," 
under  an  indictment  for  robbery  and  larceny,  where  it  is  pub- 
lished and  recorded  as  "guilty  of  larceny  only,"  does  not 
vitiate  the  verdict.^  But  it  seems  that  a  verdict  which  reads, 
"  we  the  jury  find  the  defendant  guity  of  concealing  stolen 
property,  and  assess  his  punishment  in  the  state  prison  for 
two  years,"  is  insuflBcient,  in  that  it  does  not  find  the  defend- 
ant guilty  of  any  offense.*  So  where  on  a  trial  for  theft  from 
a  house,  the  jury  brought  in  a  verdict,  "We,  the  jury,  find 
the  defendants  guilty,  and  assQss  their  fine  at  twenty  dollars," 
which  the  court  refused  to  receive,  and  after  further  delibera- 
tion, the  jury  found  a  verdict  of  "guilty  as  charged,"  it  was 

>  state  V.  KeUy,  97  N.  C.  404. 

«  Lynch  v.  Com.,  88  Pa.  St.  189;  82  Am.  Rep.  440. 

»  People  V.  Jacks,  76  Mich.  218. 

•  Fallon  V.  People,  2  Abb.  App.  Dec.  88. 
»  McEntee  v.  State,  24  Wis.  43. 

•  Plumley  v.  State,  8  Tex.  App.  529. 

'  State  V.  Smart,  4  Rich.  856;  55  Am.  Dec.  683, 

•  Wilson  V.  State,  12  Tex.  App.  481. 
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held  that,  as  the  rejected  verdict  was  not  responsive  to  the 
issue,  it  was  properly  rejected,  and  that  it  did  not  have  the 
effect  of  acquittal  as  to  the  charge  of  theft  from  a  house.* 
And  where  the  indictment  charged  the  theft  of  ''a  horse  (a 
stallion) ;"  but  the  verdict  found  the  accused  guilty  of  theft  of 
^  ^  a  horse  (a  gelding),  as  charged  in  the  indictment, ' '  it  was  held 
that  the  verdict  was  not  responsive  to  the  charge,  and  did  not 
support  the  indictment.*  And  ^  verdict  finding  the  defendant 
"guilty  of  the  theft  of  property  of  the  value  of  twelve  dol- 
lars, ' '  is  not  responsive  to  an  indictment  charging  the  theft  of 
two  hogs.' 

§  284.  General  verdict. — In  a  prosecution  for  grand  lar- 
ceny, a  verdict  finding  the  defendant  "guilty  as  charged,"  is 
sufficient.^  A  general  verdict  of  guilty  on  an  indictment  con- 
taining several  counts  is  equivalent  to  a  verdict  of  guilty,  as 
the  defendant  stands  charged  in  the  indictment,  on  each  and 
every  count  thereof.'  Where  an  indictment  charges  defend- 
ant with  stealing  certain  articles,  of  specified  values,  a  general 
verdict  of  guilty  is  a  finding  that  he  stole  all  of  the  articles, 
and  that  they  were  of  the  values  specified.'  Although,  as  a 
general  rule,  where  a  person  is  charged  with  having  stolen 
several  articles,  and  he  is  proved  to  have  stolen  only  some  of 
them,  and  not  all,  a  general  verdict  is  good,  because  the  pun- 

>  Alston  ▼.  State,  41  Tex.  89. 

'  PenoDs  T.  State,  3  Tex.  App.  240. 

*  Collins  ▼.  State.  6  Tex.  App.  647.  A  person  was  indicted  for  the  lar- 
ceny of  three  beehives,  three  swarms  of  bees  and  forty  pounds  of  honey,  of 
the  goods  and  chattels  of  another.  The  jury  found  him  guilty,  as  charged, 
and  assessed  the  term  of  his  imprisonment  in  the  county  jail  at  three 
months,  and  the  court  sentenced  him  for  that  period.  Held,  1.  That 
although  the  jury  had  no  authority  to  fix  the  imprisonment,  their  doing  so 
was  mere  surplusage,  and  the  imprisonment  was  the  act  of  the  court. 
2.  That  it  would  be  intended  after  verdict,  that  the  bees  were  reclaimed, 
and  the  honey  private  property.  8.  That  if  any  one  of  the  three  sub- 
jects mentioned  in  the  indictment  might  be  the  subject  of  larceny  it  is 
sufficient,  and  the  verdict  will  not  be  arrested.—  Harvey  v.  Commonwealth, 
88  Gratt.  941. 

«  People  ▼.  Manners,  70  Cal.  438;  People  ▼.  Whitely,  64  Cal.  211;  People 
T.  Peres,  87  Cal.  122. 

•  LoveU  ▼.  State,  45  Ind.  650. 

<  State  V.  ColweU,  48  Minn.  878. 
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ishment  will  be  th&  same ;  yet  where  the  penalty  is  increased 
in  proportion  to  the  number  of  articles  stolen,  the  verdict  will 
be  bad. '  So,  under  an  indictment  charging  the  larceny  of 
various  articles,  some  of  which  are  well  and  others  insuffi- 
ciently described,  if  a  general  verdict  of  guilty  be  found,  the 
insufficiency  of  the  description  as  to  some  of  the  articles  has 
no  other  effect  than  to  strike  them  out  of  the  indictment,  and 
the  verdict  is  to  be  applied  to'the  property  which  is  correctly 
described."  Where  an  indictment  charges  in  the  same  count  a 
breaking  and  entering  and  a  larceny,  the  jury  may  return  a 
general  verdict,  or  a  verdict  of  guilty  of  larceny  only.*  A 
general  verdict  of  guilty  is  a  finding  only  of  the  facts  suffi- 
ciently pleaded.  Where,  therefore,  neither  count  of  an  indict- 
ment sets  forth  larceny,  a  verdict  of  guilty  of  larceny  cannot 
be  sustained.*  Where  the  indictment  charges  in  one  count 
the  larceny  of  goods,  and  in  another  the  receiving  them  know- 
ing that  they  were  stolen,  there  may  be  a  general  verdict  of 
guilty.' 

*  State  V.  Bunten,  2  Nott  &  M.  441. 

*  Com.  V.  Wmiams,  2  Gush.  582;  Warren  v.  State,  1  Greene,  (Iowa)  106. 
'  Ck>mmonwealth  v.  Lowery,  149  Man.  67.  Where  an  information  charges 

petit  larceny,  and  a  former  conviction  of  burglary,  and  defendant  pleads 
guilty  to  the  latter,  and  the  trial  is  had  on  the  charge  of  petit  larceny  only, 
the  jury  being  instructed  that  they  have  nothing  to  do  with  the  charge  of 
former  conviction,  defendant  cannot  complain  that  the  form  of  verdict, 
given  by  the  court,  stating  that  the  jury  find  defendant  guilty  as  charged 
in  the  information,  misled  the  jury  into  the  belief  that  they  must  consider 
the  charge  of  former  conviction  in  determining  his  guilt  or  innocence  of 
petit  larceny.— People  v.  Ross,  77  Cal.  416. 

*  CJom.  V.  Moore,  99  Pa.  St.  570. 

*  State  V.  Speight,  69  N.  C.  72;  State  v.  Baker,  70  Id.  580;  State  v.  Bailey, 
78  Id.  70;  Nelson  v.  State,  52  Wis.  684.  Contra,  State  v.  Johnson,  75  N.  C. 
128;  22  Am.  Rep.  666  On  the  trial  of  the  defendant  under  an  indictment 
containing  two  counts,  both  good,  one  for  larceny  and  the  other  for  receiv- 
ing stolen  goods,  there  was  evidence  to  sustain  the  first  count  but  no 
evidence  to  sustain  the  second  count,  and  the  charge  of  the  judge  was 
correct  on  the  former  but  erroneous  on  the  latter  count.  Heid,  that  a 
general  verdict  was  properly  applied  to  the  first  count,  and  a  judgment 
thereon  valid.  —Parham  v  State,  1 0  Lea  498.  Where  the  first  of  five  counts  in 
an  indictment  charged  theft,  and  tlie  other  four  receiving  stolen  cattle,  and 
the  trial  court  refused  to  make  the  prosecution  elect  on  which  count  a  con- 
viction would  be  claimed,  and  in  the  charge  defined  theft,  but  did  not 
apply  the  law  thereof  to  the  facts  of  the  case,  and  applied  the  law  only  to 
receiving  stolen  goods,  a  verdict  of  guilty  as  charged  was  properly  returned, 
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• 
§  286.  Speelal  rerdict, —  A  special  verdict  must  find  one 

way  or  the  other,  according  to  the  law  as  laid  down  by  the 
court,  or  it  will  be  insufficient  and  a  new  trial  must  be  had. ' 
It  must  find  facts,  and  not  merely  the  evidence  from  which 
they  may  be  inferred.*  And  the  facts  found  must  be  of  an 
unequivocal  character,  otherwise  the  court  cannot  determine 
the  guilt  or  innocence  of  the  defendant  as  a  question  of  law.' 
A  special  verdict  under  an  indictment  for  larceny  must  find 
the  intent.*  It  must  also  find  that  the  act  charged  was  com- 
mitted in  the  county  where  the  venue  is  laid.*  A  special  ver- 
dict which  states  the  felonious  taking  in  one  state,  and  the  tak- 
ing continued  into  another,  cannot  be  supported  as  a  felonious 
taking  in  the  latter.*  Under  Ky.  Gen.  St.  ch.  29,  art.  1,  § 
12,  permitting  confinement  for  life  of  a  person  convicted  of 
larceny  a  third  time,  but  not  "  unless  the  jury  shall  find  from 
record  and  other  evidence  the  fact  of  former  convictions,"  the 
jury  are  bound  to  find  separately  on  the  question  of  former 
convictions.* 

§  286.  Finding  value. —  In  Alabama  and  Colorado,  it  is 
not  necessary  that  the  jury  should  find  specially  the  value  of 
the  property  stolen.  A  general  verdict  of  guilty  affirms  the 
truth  of  all  matters  charged  in  the  indictment,  the  value  of 
the  property  included.'  Under  the  Alabama  act  of  1875, 
making  hog-stealing  a  felony,  without  regard  to  value,  a 
general  verdict  of  guilty  under  an  indictment  not  alleging 
any  value  authorizes  a  sentence  for  grand  larceny.*  In  Illi- 
nois, where  a  verdict  for  larceny  does  not  find  the  value  of 
the  property  stolen,  it  is  ground  for  arresting  the  judgment, 

since,  under  the  court's  instniction,  the  jury  could  not  have  found  defend- 
ant guilty  of  theft— Morgan  v.  State,  (Tex.  App.)  18  S.  W.  Rep.  647. 
>  State  V.  Wallace,  8  Ired.  195. 

•  State  V.  Watts,  10  Ired.  869. 
» State  V.  Curtis,  71  N.  C.  56. 
^  State  V.  Bray,  89  N.  C.  480. 

•  Com.  V.  Call,  21  Pick,  509. 

•  State  ▼.  Brown,  1  Hayw  100;  1  Am.  Dec.  548. 
^  Rector  v.  Commonwealth,  80  Ky.  468. 

•  Dubois  V.  State,  50  Ala.  189;  Mason  v.  People,  2  Col.  T.  873. 

•  McDowell  V.  State,  61  Ala.  172. 
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and  for  a  new  triaL'  In  Iowa,  where  the  statute  fixes  the 
punishment  for  larceny  according  to  the  value  of  the  property 
stolen,  the  verdict  should  find  the  value,  in  order  that  the 
court  may  know  with  certainty  of  what  offense  the  defendant 
has  been  convicted.'  The  verdict  may  be  for  the  aggregate 
value  of  the  goods  stolen.'  In  Maine,  not\vithstanding  only 
the  collective  value  of  property  alleged  to  have  been  stolen  is 
stated  in  the  indictment,  yet  if  the  jury  find  the  defendant 
guilty  of  stealing  a  part  only  of  the  property,  and  in  their 
verdict  state  the  value  of  the  articles  so  stolen  by  him,  judg- 
ment may  be  rendered  on  the  verdict.*  In  Maryland,  the  rule 
by  which  to  value  a  bank  note  for  the  purpose  of  determining 
the  degree  of  larceny,  is  the  sum  which  on  its  face  it  promises 
to  pay.'  In  Massachusetts,  when  the  alleged  value  of  prop- 
erty stolen  does  not  exceed  one  hundred  doUars,  the  jury  need 
not  find  any  precise  sum  as  the  value,  and  a  general  verdict  of 
guilty  will  necessarily  include  the  finding  of  value.'  In  Min- 
nesota, where  an  indictment  charged  the  defendant  with  steal- 
ing certain  goods  and  chattels,  and  then  gave  a  list  of  the 
goods  with  their  value,  amoimting  in  the  aggregate  to  one 
hundred  dollars,  and  the  jury  found  the  prisoner  guilty  of 
grand  larceny  —  it  was  held  that  they  should  have  specified 
the  value,  or  found  the  defendant  guilty  of  the  offense  charged 
in  the  indictment ;   and  that  not  having  done  so  the  verdict 

>  CoUins  V.  People,  89  111.  238. 

•  Eay  V.  State,  1  Greene  316. 

•  Warren  v.  State,  1  Greene  106. 

•  Gilmore  v.  McNeil,  46  Me.  582.  On  a  trial  for  larceny  the  verdict  was 
that  the  prisoner  was  guilty  of  stealing  all  of  the  articles  to  which  a  col- 
lective value  was  assigned  in  the  indictment  Held,  no  ground  for  arrest  of 
judgment;  it  being  only  in  cases  where  the  verdict  negatives  the  stealing  of  a 
part  of  the  articles,  that  an  allegation  of  the  collective  value  wiU  be  held 
insufficient. — State  v.  Hood,  51  Me.  368. 

»  State  V.  CasseU,  2  Har.  &  G.  407. 

•  Com.  V.  McKenney,  9  Gray,  114.  Under  an  indictment  alleging  the 
larceny  of  bank  bills  of  the  value  of  $367,  the  jury  found  the  defendant 
guilty  of  stealing  bank  bills  of  the  value  of  $317,  only.  Held,  not  a  ground 
for  arrest  of  judgment,  it  being  like  the  case  of  an  allegation  of  a  larceny 
of  ten  bank  bills,  and  a  verdict  of  guilty  as  to  nine  of  the  bills. — Com.  v. 
DufEy,  11  Cush.  145;  approving  Com.  v.  Sawtelle,  Id.  143.  See  Com.  v. 
Gallagher,  16  Gray  240;  Com.  v.  Hussey,  111  Mass.  482. 
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was  void  for  uncertainty.*  In  Mississippi,  if  the  jury  find 
the  defendant  guilty,  they  must  also  find  the  value  of  the 
property  taken ;  otherwise,  as  the  court,  has  no  power  to  fix 
the  value  of  the  property  and  the  grade  of  the  offense,  no 
judgment  can  be  pronounced.'  In  Ifebraska,  a  finding  of  the 
value  of  property  stolen  to  be  much  less  than  the  evidence 
showed  it  to  be,  but  still  enough  to  make  the  offense  grand 
larceny,  although  erroneous,  is  without  prejudice  to  the 
accused,  and  not  a  ground  for  a  new  trial.*  In  New  Hamp- 
shire, on  a  trial  for  larceny  under  the  statute  (R.  S.  ch.  215, 
§  13),  if  the  jury  find  a  verdict  of  guilty,  they  must  also*  find 
the  value  of  the  property  stolen.  Where  the  indictment 
charged  the  stealing  of  a  breast-pin  of  the  value  of  ten  dollars, 
and  a  watch  of  the  value  of  one  hundred  dollars,  and  it  was 
proved  that  the  property  was  not  worth  as  much  as  alleged, 
and  there  was  a  verdict  of  guilty  simply,  it  was  held  that  the 
judgment  must  be  reversed.*  In  Ohio,  where  on  the  trial  of 
an  indictment  containing  counts  for  horse  stealing  and  grand 
larceny,  the  jury  found  a  general  verdict  of  guilty,  assessing 
the  value  of  the  whole  property,  without  finding  the  amount 
charged  in  each  count,  the  judgment  was  reversed.'    In  Texas, 

>  State  T.  Coon,  18  Minn.  618.  Compare  FaUon  v.  People,  2  Abb.  App. 
Dec.  88. 

*  Shines  v.  State,  42  Miss.  881;  Unger  v.  State,  Id.  642.  The  first  count 
of  an  indictment  charged  the  steaUng  of  a  horse  of  the  value  of  seventy 
doUars;  a  saddle  of  the  value  of  ten  dollars;  a  bridle  of  the  value  of  one 
dollar;  a  blanket  of  the  value  of  one  dollar;  ten  dollars  in  specie,  and  a 
bank  note  for  ten  dollars.  The  second  count  charged  the  stealing  of  a 
promissory  note  for  $2,200.  The  jury  foimd  a  verdict  of  guilty,  without 
assessing  any  value  to  the  property,  or  any  portion  of  it.  It  was  held  suffi- 
cient to  warrant  a  sentence  for  grand  larceny. — Wilbom  v.  State,  8  Smed. 
S:  M.  845.  Where  one  is  indicted  for  stealing  a  cow  of  the  value  of  seventy 
dollars  a  verdict  finding  the  defendant  guilty  as  charged  is  not  defective  in 
omitting  to  include  the  value.  A  general  verdict  of  guilty  is  a  finding 
upon  all  the  material  averments  in  the  indictment,  including  (in  larceny) 
the  value  of  the  property  stolen. — Cook  v.  State,  49  Miss.  8.  A  verdict: 
**  We,  the  jury,  find  the  prisoner  guilty  to  the  amount  of  thirteen  doUars;" 
sustained:  '*  to  the  amount"  meaning  '^  we  assess  the  value  at." — ^Timmons 
V.  State,  56  Miss.  786. 

»  Gettinger  v.  State,  18  Neb.  808. 

*  Locke  V.  State,  82  N.  H.  106 

*  Barton  v.  State,  18  Ohio  221.  The  requirement  of  section  167  of  the 
Oliio  code  of  criminal  procedure  that  the  verdict  shall  declare  the  value  of 
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the  indictment  charging  theft  of  property  over  the  value  of 
twenty  dollars,  a  verdict  that  finds  the  defendant  "  guilty  of 
the  offense  as  charged  in  the  indictment "  is  a  sufficient  find- 
ing that  he  is  guilty  of  theft  of  property  of  the  value  of 
twenty  dollars  or  over.*  In  Utah,  the  criminal  procedure 
act  does  not  require  that  the  jury  should  find  the  value  of  the 
property  stolen;  the  provision  of  the  statute  which  defines 
the  degrees  of  crime  does  not  apply  in  a  larceny  case.*  In 
Wisconsin,  the  statute  (Rev.  Stat.  ch.  80,  §  8)  defines  different 
grades  of  larceny,  with  different  penalties,  according  to  the 
value  of  the  goods  stolen,  and  a  general  verdict  of  ''guilty," 
without  any  special  finding  as  to  the  value,  will  sustain  a  con- 
viction for  the  grade  of  offense  charged  in  the  indictment.  • 

§  287.  Terdict  where  two  or  more  are  jointly  charged* 
—  Under  a  joint  indictment  against  two  for  stealing  the  same 
goods,  one  cannot  be  convicted  of  petit  larceny,  and  the  other 
of  grand  larceny.*  But  where  several  are  jointly  indicted  for 
larceny,  and  one  of  them  is  tried  separately,  and  the  jury  "  find 
the  defendant  guilty, ' '  the  verdict  plainly  refers  to  the  only 
defendant  tried,  and  it  is  no  ground  for  a  motion  in  arrest  of 
judgment  that  it  was  not  stated  in  the  verdict  which  defendant 
was  found  guilty.' 

§  288.  Terdict  on  one  or  more  of  several  counts  or 
charges. —  Where  defendant  is  charged  m  one  eotint  with 
stealing  several  articles,  he  may  be  found  guilty  of  the  larceny 
of  one,  and  acquitted  as  to  the  rest;  and  if  the  jury  find  him 
guilty  of  stealing  one  of  the  articles,  and  take  no  notice  of  the 

the  property  stolen,  applies  to  horse  stealing  under  section  27  of  the  crimes 
act.— Armstrong  v.  State,  21  Ohio  St.  857. 

*  Cohea  v.  State,  11  Tex.  App.  158  On  trial  of  an  indictment  charging 
larceny  of  property  worth  twenty-four  doUars,  a  verdict  finding  the 
defendant  **  guilty  of  felony,'*  and  assessing  the  penalty  at  two  years,  etc.; 
heldy  to  be  fataUy  defective.  The  primary  issue,  whether  the  property  was 
of  the  value  of  twenty  dollars  or  more,  must  be  determined  before  fixing 
the  penalty.— Miles  v.  State,  8  Tex.  App.  58. 

«  People  V.  Gouge,  2  Utah  T.  70. 
»  State  V.  W^hite,  25  Wis.  359. 

*  State  V.  Davis,  8  McCord,  187, 
»  Bernhard  v.  State,  78  Ga.  618. 
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other,  it  is  an  ax^quittal  as  to  the  other  articles.'  But  in  a 
verdict  of  guilty  on  an  indictment  for  larceny,  containing  sev- 
eral counts,  the  jury  must  specify  the  count  under  which  they 
find  defendant  guilty.'  Under  an  indictment  charging,  in 
a  single  count,  both  burglary  and  larceny,  a  -verdict  for  lar- 
ceny alone  may  be  sustained.'  But  where  one  is  charged  with 
larceny  of  property  of  the  value  of  $10  in  the  commission  of 
burglary,  and  is  acquitted  of  the  burglary,  he  cannot  be  found 
guilty  of  grand  larceny,  ^  although  the  statute  makes  larceny  in 
the  conmiission  of  burglary  grand  larceny  irrespective  of  the 
amount  stolen.*  In  New  York,  where  on  the  trial  of  an  indict- 
ment for  larceny,  it  appears  that  it  was  conmiitted  in  connec- 
tion with  a  burglary,  the  prisoner  may  be  convicted  of  the 
larceny  as  a  separate  and  distinct  offense.  There  is  no  merger 
in  such  a  case  which  is  available  to  the  accused  by  way  of 
defense,  until  there  has  been  a  trial  and  conviction.*  In 
Pennsylvania,  one  may  be  separately  convicted  of  larceny,  and 
of  entering  a  dwelling  with  intent  to  steal.* 

§  289.  Conviction  of  lesser^  or  other  olfense* — Under  an 
indictment  for  larceny  of  goods  alleged  to  be  of  the  value  of 
$60,  the  prisoner  may  be  convicted  of  larceny  of  goods  worth 
only  $20,  the  value  only  serving  to  fix  the  punishment.^  And 
one  indicted  as  accessory  before  the  fact  to  larceny,  may  be 
convicted  of  petit  larceny.*  But  in  Missouri,  prior  to  the 
Revision  of  1879,  §  1655,  a  defendant  indicted  for  '*  larceny 
committed  in  a  dwelling-house,"  could  not  be  convicted  of 
petit  larceny.*  And  in  Illinois,  on  an  indictment  for  larceny, 
the  prisoner  cannot  be  convicted  of  being  an  accessory  after 

1  Swinney  v.  State,  8  Smed.  &  M.  676;  People  v.  WUey,  8  HUl,  IM.    But 
Bee  0'Ck>nneU  v.  Ck>m.  7  Mete.  460. 

*  State  V.  Harmon,  (Mo.  Sup.)  18  S.  W.  Rep.  128. 

*  State  T.  Morgan,  89  La.  An.  214;  State  v.  Davis,  78  Mo.  129. 
«  State  T.  Brown,  78  Mo.  681. 

*  People  V.  Smith,  57  Barb.  46. 

*  Com.  V.  Peiflfer,  9  PhUa.  598. 

^  State  T.  Hessian,  58  Iowa  68 ;  People  v.  MoTameney,  80  Hun  605;  18 
Abb.  N.  Cas.  55;  66  How.  Pr.  70. 

*  Groves  v.  State,  76  Ga.  808. 

*  State  V.  Davidson,  78  Mo.  428. 
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the  fact.  The  role  that  one  indicted  may  be  convicted  of  a 
leas  offense  than  that  charged  applies  only  where  the  less 
offense  is  included  in  the  higher.  *  As  larceny  from  the  per- 
son includes  simple  larceny,  a  conviction  for  the  latter  offense 
may  be  sustained  under  an  indictment  charging  the  former.' 
In  Tennessee,  where  the  prisoner  is  indicted  for  larceny  in 
stealing  the  pocket-book  and  money  of  A.,  if  he  be  not  guilty 
of  the  larceny,  a  conviction  of  an  attempt  to  commit  the  same 
may  be  had  upon  such  an  indictment,  though  the  latter  offense 
is  a  distinct  one  in  itself,  without  conflicting  with  the  rule 
which  forbids  the  charging  of  two  substantive  felonies  in  one 
count;  nor  is  it,  by  being  a  separate  crime,  hostile  to  the 
principle  of  conviction  for  a  lesser  degree  of  the  greater 
offense  charged  in  the  indictment.'  In  Louisiana  and  Missouri, 
on  an  indictment  for  larceny,  the  jury  may  return  a  verdict  of 
guilty  of  embezzlement,*  but  not  of  the  statutory  offense  of 
converting  lost  property  with  felonious  intent.*  In  Texas  and 
Illinois,  on  an  indictment  for  theft  defendant  cannot  be  con- 
victed for  embezzlement.*  In  Tennessee,  under  an  indictment 
for  stealing  wood,  a  conviction  may  be  had  for  the  misde- 
meanor of  taking  and  carrying  away  the  same  wood,  although 
the  felony  is  not  proved. '  In  Texas,  under  a  general  indict- 
ment for  theft  of  an  animal,  one  may  be  convicted  of  that 
offense,  or  of  driving  live-stock  from  a  range  with  intent  to 
defraud,  under  Pasch.  Dig.  art.  2410^,  or  of  driving  off  stock 
without  the  consent  of  the  owner,  under  art.  2410c.'  But 
under  an  indictment  for  theft  of  a  steer,  there  cannot  be  a 
conviction  for  unlawfully  killing  the  steer  without  the  owner's 
consent.     Theft  does  not  include  this  offense.' 

§  290.  Conviction  of  receiving  on  indictment  for  lar- 

»  Reynolds  v.  People,  88  lU.  479;  35  Am.  Rep.  410. 

«  State  ▼.  Taylor,  3  Oreg.  10;  Fanning  v.  State,  13  Lea  651. 

»  DeLacy  v.  State,  8  Baxt.  401. 

•  State  V.  Williams,  40  La.  An.  783;  State  v.  Broderick,  70  Mo.  633. 
» State  V.  Gabriel,  88  Mo.  681. 

•  Lott  V.  State,  84  Tex.  App.  738;  Kibs  v.  People,  81  m.  599. 
^  Hall  ▼.  State,  7  Lea  685. 

» Powell  V.  State,  7  Tex.  App.  467;  Turner  v.  State,  Id.  596;  Counts  t. 
State,  87  Tex.  598. 

•  Beavers  v.  State,  14  Tex.  App.  541. 
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ceny. —  In  most  jurisdictions  one  cannot  be  convicted  of  steal- 
ing and  also  of  receiving  the  same  property,  knowing,  etc.  * 
Where  an  indictment  contains  two  coxmts,  one  for  larceny  of 
a  chattel,  and  the  other  for  receiving  the  chattel,  knowing  it 
to  have  been  stolen,  a  verdict  finding  the  accused  guilty  on 
both  counts,  is  inconsistent  in  law,  and  no  judgment  can  be 
rendered  upon  it.  Nor  will  the  subsequent  entry  of  a  TioUe 
j}ro8equi  as  to  the  second  count  cure  the  defect.*  Under  an 
indictment  for  the  larceny  of  cotton,  and  the  receiving  it, 
knowing  it  to  be  stolen,  a  verdict  of  ' '  guilty  of  receiving  stolen 
cotton,"  is  not  responsive  to  the  indictment.*  Some  of  the 
earlier  Texas  cases  hold  that  under  an  indictment  for  theft,  a 
conviction  may,  with  sufficient  proof,  and  under  proper 
instructions,  be  had  for  fraudulently  receiving  stolen  property, 
knowing  it  to  be  stolen  \*  but  later  cases  in  that  state  hold  that 
larceny,  and  receiving  stolen  property  knowing  it  to  have  been 
stolen,  are  separate  and  distinct  offenses,  and  that  under  an 
indictment  for  larceny  a  conviction  cannot  be  had  for  receiving 
stolen  property,  and  vice  versa,*  Where  an  indictment 
charged  cattle-stealing,  and  also  the  reception  of  said  cattle 
from  others,  and  there  was  no  evidence  of  the  latter  offense, 
and  the  court  limited  the  jury  in  their  finding  to  the  former, 
this  was  tantamount  to  an  election,  and  a  verdict  of  guilty 
thereon  was  sufficiently  certain  to  sustain  judgment.* 

§  291.  Assessment  of  punishment  by  jury. — A  verdict 
which  assesses  the  punishment  at  ^^five  years'  confinement  in 
the  penitentiary"  sufficiently  designates  the  duration  and 
place  of  imprisonment.  The  law  supplements  the  finding  by 
prescribing  that  the  imprisonment  shall  he  at  ' '  hard  labor. ' '  * 
But  where  theft  of  property  worth  less  than  |20  is  punish- 

1  State  V.  Larkin,  49  N.  H.  89. 

*  Com.  T.  Haskins,  128  Mass.  90. 
»  State  V.  Whitaker,  89  N.  C  472. 

*  Parchmanv.  State,  2  Tex.  App.  228;  Vincent  v.  State,  10  Tex.  App.  880; 
Dreyer  ▼.  State,  11  Tex.  App.  681. 

*  Oaither  v.  State,  21  Tex.  App.  527;  Brown  v.  State,  15  Tex.  App.  581; 
Chandler  v.  State,  Id.  587, 

*  Parks  V.  State,  (Tex.)  16  S.  W.  Rep.  532. 
'  WUliams  v.  State,  5  Tex.  App.  226. 
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able  by  fine  and  imprisonment  in  the  county  jail,  or  by  such 
imprisonment  without  fine,  but  not  by  fine  alone,  a  verdict 
assessing  a  fine  alone  will  not  support  a  conviction.* 

§  292.  Findings  on  trial  by  court  without  jury. — ^Where 
defendant  was  convicted  of  larceny  by  a  municipal  court  with- 
out a  jury,  and  some  time  afterwards  the  court  filed  ^^  findings 
of  facts,"  which  did  not  set  forth  facts  sufficient  to  constitute 
an  offense,  it  was  held  that  the  conviction  was  not  thereby 
affected,  such  *'  findings  "  being  unauthorized." 
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SENTENCE  AND  PUNISHMENT. 

§  298.  The  sentenoe,  generaUy. 

2d4.  Sentence  for  part  of  offense  found. 

295.  Imprisonment;  labor;  fine. 

296.  Cumulative  sentences. 

297.  Mitigating;  reducing,  generaUj. 

298.  Reducing  because  of  return  of  stolen  property. 

299.  Construction  of  statutes  relating  to  punishment. 

800.  Conmiitment;  place  of  punishment. 

801.  Punishment  of  attempts. 

802.  Punishment  for  horse  or  cattle  stealing. 

808.  Punishment  for  larceny  from  house  or  building. 

304.  Second  offenses. 

305.  Disposal  of  property  on  discharge  of  prisoner. 

§  293.  The  sentence,  generally. — On  the  trial  of  a  minor 
felony,  such  as  larceny,  it  is  not  reversible  error  to  render 
judgment  without  asking  defendant  if  he  has  anything  to  say.* 
A  sentence,  upon  a  conviction  for  larceny,  ' '  that  the  defend- 
ant be  imprisoned  in  the  state  prison  for  one  year,  and  that  in 
the  meantime,  and  until  he  is  carried  there,  he  be  imprisoned 

>  Fowler  v.  State,  9  Tex.  App.  149. 
«  State  V.  Green,  32  Minn.  438. 
•  Bressler  v.  People,  117  111.  422. 


§  294.]  LABOENY.  325 

in  the  county  jail,"  is  sufficiently  definite,  as  to  the  term  of 
imprisonment  in  the  state  prison,  to  be  valid  under  a  statute 
which  declares  that  the  term  "shall  begin  to  run  upon  and 
include  the  dav  of  conviction."  *  Where  one  has  been  con- 
victed  on  an  information  for  grand  larceny,  a  judgment  that 
for  the  crime  of  which  he  was  charged  and  convicted  he  be 
punished  by  imprisonment  in  the  state  prison  for  the  term  of 
nine  years  is  sufficient."  Where,  on  rendering  judgment  of 
imprisonment  for  grand  larceny,  the  court  failed  to  fix  the 
amount  of  the  bail  as  required  by  Iowa  Code,  §  4511,  the 
defendant  was  entitled  to  have  the  omission  corrected,  but  not 
to  a  discharge  on  habeas  corpus .*  Where,  under  an  indict- 
ment for  stealing  several  articles,  there  is  a  general  verdict  of 
guilty,  the  court  cannot  impose  the  punishment  for  stealing 
only  one  of  the  articles,  although  the  larceny  of  only  one  was 
proved;  but  the  judgment  must  conform  to  the  verdict.* 
Under  Tenn.  Acts  1875,  ch.  31,  making  the  bringing  of  stolen 
property  into  Tennessee  a  crime,  judgment  of  infamy  cannot 
be  inflicted.* 

§  294.  Sentence  for  part  of  offense  fonnd. —  Where  an 
indictment  for  burglary  alleges  a  breaking  and  entering  in  the 
night  time  with  intent  to  steal,  and  an  actual  stealing,  the 
prosecution,  after  a  general  verdict  of  guilty  and  before  sen- 
tence, may  enter  a  nolle  prosequi  as  to  so  much  of  the  indict- 
ment as  charges  a  breaking  and  entering,  and  the  defendant 
may  be  sentenced  for  the  larceny.*  So  a  sentence  for  larceny 
may  be  given  where  the  indictment  contains  counts  for  burg- 
larj'^  and  larceny,  and  the  verdict  is  on  both,  though  the  count  for 

1  State  T.  GaskiDB,  65  N.  C.  820. 

*  People  V.  Perez,  87  Cal.  122. 

*  Murphy  v.  McMillan,  59  Iowa  515. 

*  State  V.  Kersh,  1  Strobh.  852. 

*  Foster  v.  State,  9  Baxter  858.  An  indictment  contained  two  counts: 
<1)  Liarceny;  (2)  receiving  stolen  property,  knowing  it  to  have  been  stolen. 
The  defendant  pleaded  "not  guilty"  as  to  the  first,  the  jury  found  him 
guilty  as  to  the  second,  and  the  court,  in  its  judgment,  sentenced  him  under 
the  first.  Heldf  that  there  was  a  fatal  variance  between  verdict  and  judg- 
ment. Code  Crim.  Proc.  Tex.  art  791,  subd.  9.— Gaither  v.  State,  21  Tex. 
App.  527. 

*  Jennings  ▼.  Ck>m.  105  Mass.  586. 
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burglary  and  the  verdict  thereon  is  quashed  for  defect.  *  On  plea 
of  guilty  to  an  information  in  two  counts,  one  for  larceny  of 
a  horse  under  the  general  statute  for  larceny,  and  one  under 
How.  St.  Mich.  §  9180,  enacted  to  punish  horse-stealing,  the 
court  may  impose  a  sentence  authorized  for  the  second  offense, 
though  greater  than  that  authorized  for  ordinary  larceny  of 
property  of  the  same  value.' 

§  295.  Imprisonment;  labor;  fine. —  In  Texas,  theft  of 
property  worth  less  than  $20  is  punishable  by  fine  and  im- 
prisonment in  the  county  jail,  or  by  such  imprisonment  with- 
out fine ;  but  not  by  fine  alone. '  In  Louisiana,  defendant  was 
convicted,  of  larceny  and  sentenced  to  work  upon  the  streets  of 
Monroe  for  sixty  days  and  to  pay  costs,  and  in  default  of  their 
payment  was  condemned  to  work  twenty  days  longer.  It  was 
held,  that  that  part  of  the  sentence  which  imposed  additional 
labor  in  lieu  of  costs  was  illegal.*  In  New  York,  in  pronounc- 
ing sentence  on  conviction  of  larceny,  the  presiding  judge 
stated,  as  a  reason  for  imposing  a  fine,  in  addition  to  imprison- 
ment, that  defendants  had  put  the  county  to  the  expense  of 
three  trials  by  jury.  It  was  held  that,  as  the  sentence  was 
within  the  limits  of  the  jurisdiction  of  the  court,  the  appellate 
court  would  not  interfere  with  it.' 

§  296.  Gnmnlative  sentences. —  On  an  indictment  for 
breaking  and  entering  -with  intent  to  steal,  ^vith  a  second 
count  for  stealing,  and  general  verdict  of  guilty,  distinct  sen- 
tences may  be  imposed.*  In  £x  parte  Irwin^  petitioner  was 
sentenced  to  the  state  prison  for  a  term  of  nine  years  for  grand 
larceny,  and  also  for  a  term  of  five  years  for  burglary,  the 
latter  term  to  begin  at  the  expiration  of  the  former.  He 
escaped  from  prison  during  the  first  term,  and  on  recapture 
was  sentenced  to  serve  a  term  of  nine  years  for  such  escape, 
under  Pen.  Code  Cal.  §  105.     That  section  provides  that  the 

1  State  V.  Brown,  85  La.  An.  1068. 

•  People  V.  Morris,  80  Mich.  «84. 

»  Sager  v.  State,  11  Tex.  App.  110. 
«  State  V.  Brannon,  84  La  An.  942. 

•  People  V.  Williama,  58  Hun,  278. 

•  Com.  V.  BirdsaU,  69  Pa.  St.  482. 
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term  of  imprisonin^it  for  the  escape  shall  ^'  commenoe  from 
the  time  the  prisoner  would  have  otherwise  been  discharged 
from  the  prison. "  It  was  held  that  it  did  not  commence  until 
petitioner  had  served  out  both  the  former  terms,  less  whatever 
credits  he  mav  have  earned.  * 

§  297.  Mitigating ;  reducing,  generally. — ^In  Iowa,  where 
twelve  indictments  were  found  against  defendant,  six  for  lar- 
cenies and  the  residue  for  bulgariously  breaking  and  entering 
buildings,  and  it  was  proved  that  he  stole  property  of  the 
value  of  $566,  it  was  held  that,  there  being  nothing  in  the 
record  as  to  his  antecedents  or  previous  character,  a  sentence 
of  17^  years  in  the  penitentiary  would  not  be  mitigated.'  In 
Michigan,  the  general  statutes  provide  a  punishment  for  lar- 
ceny. The  act  of  1877  imposes  a  very  severe  penalty  for 
horse-stealing,  and  a  sentence  under  that  act  can  be  imposed 
only  when  the  indictment  is  laid  under  it. " 

§  298.  Sedncing  sentence  because  of  retnm  of  stolen 

property. — In  Texas,  under  a  peculiar  statutory  rule,  the  vol- 
untary return  of  stolen  property,  before  prosecution,  reduces- 
the  crime  from  a  felony  to  a  misdemeanor,  and  correspond- 
ingly mitigates  the  punishment.  Such  return  of  the  stolen 
property  to  entitle  the  thief  to  the  mitigation,  must  be  actual 
and  indicative  of  penitence,  and  not  clandestine  or  merely 
factitious.*  It  must  appear  that  it  was  not  prompted  by  con- 
sciousness of  unconcealed  evidences  of  guilt  and  apprehen- 
sions of  its  discovery;*  but  it  may  be  ''voluntary"  within 
the  meaning  of  the  statute,  notwithstanding  it  was  super- 
induced by  the  fear  of  detection  and  punishment  as  well  as  the 
spirit  of  repentance  and  restitution.*  One  who  has  stolen  a 
watch,  and  denied  knowledge  of  it  when  questioned,  but  who, 
nevertheless,  has  given  it  up  of  his  own  accord  before  prosecu* 

'  S8  Cal.  109. 

» State  V.  Turney,  77  Iowa  269. 

*  People  v.  Jones.  49  Mich.  591. 

*  Moore  v.  State,  S  Tex.  App.  496. 

*  Stephenson  v.  State,  4  Tex.  App  691. 

*  AUen  V.  State,  12  Tex.  App.  190. 
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tion  commenced,  is  within  the  protection  of  the  statute.  *  The 
return  must  be  actual,  not  constructive,  and  all  of  the  prop- 
erty, unchanged  in  form,  must  be  returned.'  The  statute  does 
not  apply  where  the  character  of  the  property  has  been 
changed,  as  from  live  hogs  to  pork.'  And  payment  for  the 
stolen  property  constitutes  no  atonement  or  defense.* 

§  299.  Constraction  of  statutes  relating  to  punishment. 

— ^In  Alabama,  under  the  provisions  of  Rev.  Code,  §§  3708, 
8783,  the  power  to  impose  imprisonment  for  petit  larceny  is 
vested  in  the  judge  and  not  in  the  jury.  *  In  Iowa,  section 
4247  of  the  Eevision, — which  provides  that  if  any  person  at 
the  same  term  of  court  is  convicted  of  three  distinct  larcenies, 
he  shall  be  deemed  a  common  and  notorious  thief,  and  shall  be 
punished,  etc. , — does  not  provide  for  the  indictment  of  com- 
mon and  notorious  thieves,  as  such,  but  for  their  punishment 
under  an  ordinary  indictment  for  larceny.*  In  Michigan,  Acts 
1879,  239,  does  not  affect  Comp.  L.  §  6666,  nor  restore  the 
penalty  of  a  year's  imprisonment  for  a  grade  of  larceny  cog- 
nizable by  a  justice. '    In  New  York,  a  defendant  indicted  for 

«  Bennett  v.  State,  17  Tex.  App.  148. 

^  Bird  V.  State,  16  Tex.  App.  528. 

♦  Hoi-seman  v.  State,  48  Tex.  358;  Grant  v.  State,  2  Tex.  App.  163. 

"*  Traf ton  v.  State,  5  Tex.  App.  480.  Defendant  waa  indicted  for  stealing 
a  ten-dollar  biU.  It  appeared  that  he  snatched  a  pocket-book  which  he 
returned,  but  it  did  not  appear  that  he  returned  the  bill.  Held,  that  he 
was  not  entitled  to  demand  that  the  jury  be  charged  concerning  the  law  of 
the  voluntary  return  of  stolen  property. —Wheeler  v.  State,  16  Tex.  App. 

607. 

*  Moss.  V  State.  42  Ala.  546. 
«  State  V.  Riley,  28  Iowa  547. 

'  Gk>rdon  v.  People,  44  Mich.  485.  The  petitioner  was  indicted  upon  four 
counts.  The  first  charged  him  with  stealing  a  horse,  and  referred  expressly 
to  Act  Mich.  102,  of  1877,  entitled  "An  act  to  provide  for  the  prevention 
^tnd  punishment  of  horse-stealing."  The  second  charged  the  same  offense, 
but  not  under  such  statute.  The  third  and  fourth  charged  him  with 
receiving  a  stolen  horse,  knowing  it  to  have  been  stolen  The  jury  returned 
s,  general  verdict  of  guilty,  and  petitioner  was  sentenced  to  the  state  prison 
for  ten  years,  under  the  statute  of  1877.  How.  St.  Mich.  §  9546,  provides 
that  counts  for  larceny  and  for  receiving  stolen  goods  may  be  joined  in  the 
same  indictment,  and  the  jury  may  convict  of  either  offense.  Held,  that 
the  judgment,  if  valid  at  all,  could  only  be  made  so  by  confining  it  to  the 
least  offense  charged,  for  which,  under  the  general  laws,  the  extreme  pen- 
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grand  larceny  in  Oyer  and  Terminer,  or  the  Court  of  Sessions, 
may,  upon  the  trial  of  said  indictment,  be  convicted  of  petit 
larceny,  notwithstanding  the  provisions  of  section  56  of  the 
Code  of  Criminal  Procedure.*  In  Yermont,  E.  L.  §4141, 
makes  it  a  state's  prison  offense  to  steal  blankets  or  robes  used 
or  placed  for  use  in  a  vehicle,  "  although  the  value  of  the 
property  does  not  exceed  seven  dollars."  Section  4137  pre- 
scribes the  same  penalty  for  larceny  generally,  if  the  property 
stolen  exceeds  seven  dollars  in  value;  and  section  4138  makes 
stealing  of  property,  not  exceeding  seven  dollars  in  value, 
petit  larceny.  It  was  held  that  section  4141  embraced  all 
larceny  of  the  kind  therein  mentioned,  whatever  the  value  of 
the  property  stolen.' 

§  300.  Commitment ;  place  of  punishment. — In  Alabama, 
under  a  conviction  for  larceny,  or  receiving  stolen  goods,  if 
the  value  of  the  goods  is  assessed  by  the  jury  at  $100,  the 
punishment  must  be  by  imprisonment  in  the  county  jail,  or 
hard  labor  for  the  county,  and  cannot  exceed  12  months  (Eev. 
Code,  §§  3708,  3710);  if  it  exceeds  $100,  the  offense  is  a 
felony,  and  punishable  by  imprisonment  in  the  penitentiary.' 
In  California,  the  act  of  1877,  in  relation  to  the  house  of  cor- 
rection of  the  city  and  county  of  San  Francisco,  was  retained 
by  the  constitution  of  1879,  and  made  applicable  to  the 
Superior  Court  of  the  city  and  county  of  San  Francisco,  and 
that  court  has,  by  virtue  of  the  act,  jurisdiction  to  sentence  a 
defendant  to  the  house  of  correction  instead  of  the  state  prison, 
when  convicted  of  grand  larceny  in  a  proceeding  commenced 
in  the  Superior  Court.*  In  Connecticut,  the  statute  which 
existed  at  the  time  a  theft  was  committed  provided  for  the 
punishment  by  imprisonment  in  a  common  jail,  in  all  cases  of 
larceny  where  the  value  of  the  property  did  not  exceed  the 
sum  of  $50,  and  imprisonment  in  the  State  prison  not  exceed- 

altyiB  five  years,  and  petitioner  having  served  out  that  term  must  be 
released.— In  re  Franklin,  77  Mich.  615. 

»  People  V.  McTameny,  1  N.  Y.  Cr.  437;  80  Hun  605;  66  How.  Pr.  70. 

»  State  ▼.  Broderick,  61  Vt.  421. 

s  Ck>hen  ▼.  State,  50  Ala.  108. 

*  Exp.  Flood,  64  Cal.  251. 
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iag  five  years,  where  the  value  of  the  property  stolen  exceeded 
the  sum  of  $50.  Afterwards  a  statute  was  enacted  repealing 
so  much  of  the  former  statute  as  was  inconsistent  with  it,  and 
providing  that  if  the  value  of  the  property  stolen  should 
exceed  the  sum  of  $2,000,  the  punishment  should  be  imprison- 
ment in  the  State  prison  for  a  term  not  exceeding  twenty 
years.  It  was  held  that  so  much  of  the  prior  statute  as  related 
to  the  stealing  of  less  than  $2,000,  was  not  repealed  by  the  sub- 
sequent statute.'  In  Georgia,  where  a  party  convict^  of  lar- 
ceny was  sentenced  to  six  months  in  the  chain  gang,  or  to  pay 
a  fine  of  $20,  it  was  held  that  Code,  §  4488,  was  not  violated 
by  sentencing  his  accessory  after  the  fact  to  the  same  time  in 
the  chain  gang,  or  to  pay  a  fine  of  $200.'  In  New  York  a 
warrant  of  commitment  for  petit  larceny  directing  the  officer 
to  convey  and  deliver  the  prisoner  to  the  keeper  of  the  prison, 
and  directing  the  keeper  to  safely  keep  the  prisoner  until  the 
expiration  of  six  months,  and  until  he  should  pay  the  fine,  is 
in  proper  form."  A  commitment  which  recites  the  crimes 
charged  as  grand  larceny  in  the  first  degree,  and  burglary  in 
the  third  degree,  sufficiently  states  the  nature  of  the  crimes.* 
Where  one  under  sixteen  pleads  guilty,  he  cannot,  after  he 
becomes  sixteen,  be  sentenced  on  his  plea,  where  the  sentence 
cannot  be  to  a  reformatory  institution,  as  it  might  have  been 
had  he  been  sentenced  at  first,  but  must  be  to  State  prison, 
with  disfranchisement  as  a  consequence.*  In  Tennessee,  on 
trial  of  a  defendant  under  sixteen  years  of  age  for  theft,  the  court 
charged  the  jury  that,  if  they  found  defendant  guilty  of  the 
theft  of  property  of  the  value  of  $20,  they  should  assess  his 
punishment  at  confinement  in  the  penitentiary.  The  jury 
found  him  guilty,  and  assessed  his  punishment  at  four  years  in 
the  penitentiary.  The  court  gave  judgment  that  he  be  con- 
fined in  the  house  of  correction  and  reformatory  for  said  term. 
It  was  held  that  the  charge  was  reversible  error,  since  Act 
April  2,  1889,  provides  that  ''  the  jury  convicting  shall  say  in 

1  State  T.  Grady,  84  Conn.  118. 

•  Anderson  v.  State,  68  Ga.  675. 

s  People  V.  Rawson,  61  Barb.  610. 

^  People  V.  Johnson,  46  Hun  667. 

»  People  V.  Harrington,  15  Abb.  N.  Cas.  161. 
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their  verdict  whether  the  oonvict  shall  be  sent  to  the  reforma- 
tory or  the  penitentiary,  at  hard  labor,  and  that  a  discharge  by 
such  judge,  in  the  absence  of  such  a  certificate,  is  a  nullity.  * 

§  301.  Punishment  of  attempts. —  An  attempt  to  commit 
a  felony,  as  larceny,  is,  at  common  law,  punishable  as  a  mis- 
demeanor.' 

§  302.  Punishment  of  horse   or   cattle    stealing. —  In 

Georgia,  cattle-stealing  is  felony,  and  punishable  by  confine- 
ment in  the  penitentiary,  unless  the  jury  recommend  the  pris- 
oner to  mercy,  in  which  event  the  offense  is  not  deemed  felo- 
nious, but  only  punishable  by  fine,  or  imprisonment  in  the 
common  jaU,  or  the  chain-gang.  This  mitigation  of  punish- 
ment is  confided  to  the  free  discretion  of  the  jury.*  The  fact 
that  cattle-stealing  may  be  punished  as  a  misdemeanor,  when 
the  prisoner  is  recommended  to  mercy,  does  not  take  it  out  of 
the  class  of  offenses  punishable,  as  a  general  rule,  by  imprison- 
ment in  the  penitentiary  for  a  time  not  less  than  two  years. 
As  that  punishment  must  be  inflicted  where  there  is  no 
recommendation,  the  offense  is  punishable,  that  is,  it  may  be 
punished  in  such  way.*  In  Iowa  three  years  in  the  peniten- 
tiary for  the  larceny  of  an  ox  worth  $34  is  not  excessive  pun- 
ishment, the  extreme  limit  being  ten  years. '  In  Michigan  a 
lentence  as  for  the  crime  of  horse-stealing,  to  six  years'  con- 
finement in  the  state  prison,  on  conviction  under  an  informa- 
tion for  "grand  larceny,"  which  included  other  property 
besides  the  horse,  is  not  authorized  by  the  statute.*  Whether 
an  information  for  horse-stealing  should  not  expressly  refer  to 
act  102  of  1877,  to  justify  the  infliction  of  a  special  penalty 
authorized  by  that  statute,  qumre.  But  the  statute  itself,  as 
it  imposes  a  heavier  punishment  for  horse-stealing  than  the 
laws  allow  for  manslaughter,  is  an  outrage  on  justice  and 
ought  to  be  repealed.  ^    The  excessive  punishment  imposed  by 

>  In  re  Yanvaver,  8S  Texm.  884. 

>  Nicholson  v.  State,  0  Baxt.  258. 

*  Johnson  v.  State,  58  Ga.  401. 
«  MUler  y.  State,  58  Ga.  300. 

•  State  v.  Upeon,  64  Iowa  248. 
«  Boody  V.  People,  48  Mich.  84. 
^  People  v.  Jones,  49  Mich.  501. 
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the  statute  relating  to  horse-stealing  can  only  be  given  when 
the  information  is  based  on  that  statute.^  In  South  Carolina, 
under  the  statutes  of  1789,  1866,  and  1872,  defining  and  pun- 
ishing larceny,  the  offense  of  stealing  a  cow  of  a  value  not 
exceeding  $20  is  a  misdemeanor  punishable  only  by  a  fine  of 
£10,  after  whipping  was  abolished,  until  the  repealing  act  of 
1872.'  In  Texas,  imprisonment  for  five  years  in  the  peniten- 
tiary for  stealing  a  horse,  the  term  to  begin  on  the  expiration 
of  an  equal  term  for  stealing  another  horse,  is  not  an  exces- 
sive, cruel,  or  unusual  punishment." 

§  303.  Punishment  of  larceny  ft*om  house  or  bnilding. — 
In  Texas,  theft  from  a  house  by  a  domestic  or  other  inhabi- 
tant thereof,  is  punishable  as  simple  theft.*  As  to  larceny 
from  a  house,  and  the  punishment  thereof,  under  the  Georgia 
Code,  see  the  case  cited  in  the  note.* 

§  304.  Second  offenses. —  A  second  offense  of  petit  larceny 
being  punishable  in  Missouri,  under  Eev.  St.  1879,  §  1664,  by 
imprisonment  in  the  state  prison  is  a  felony.*  When  an 
additional  punishment  is  prescribed  for  a  second  offense,  par- 
don of  the  first  offense  takes  away  the  right  to  inflict  it/ 

§  305.  Disposal  of  property  on  discharge  of  prisoner. — 

An  officer  charged  with  the  execution  of  a  warrant  for  grand 
larceny,  may  not  only  make  the  arrest,  but  also  take  into  his 
custody  the  property  described  in  his  warrant  if  he  finds  it  on 

>  People  V.  SeUer,  58  Mich  827. 

>  State  V.  Hamblin,  4  S.  C.  1  Gen.  St  §  2489  provides  that  the  larceny 
of  live-stock  shaU  be  piinished  by  imprisonment  in  the  penitentiary.  Sec- 
tion 2408  formerly  declared  that  larceny  of  personal  property  of  lees  value 
than  $20  should  be  a  misdemeanor  but  no  punishment  was  afl&zed.  Act 
Dec.  24,  1887,  amended  section  2498,  providing  for  punishment  by  impris- 
onment for  not  more  than  80  days  in  jail.  Held,  that  the  act  of  1887  did 
not  amend  section  2489,  and  make  the  crime  of  stealing  live-stock  worth 
less  than  $20  petit  larceny,  within  the  jurisdiction  of  a  justice,  and  punish- 
able by  imprisonment  for  not  more  than  80  days  in  jail. —  State  v.  Moore» 
80  S.  C.  69. 

»  Lillard  v.  State,  17  Tex.  App.  114. 

*  Wakefield  v.  State,  41  Tex.  556;  Taylor  v.  State,  43  Tex.  887. 

*  Stanley  v.  State,  58  Ga.  480. 

*  State  V.  Lehr,  16  Mo.  App.  491. 

'  Edwards  v.  Ck)m.,  78  Va.  89;  49  Am.  Rep.  877. 
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the  person  or  in  the  possession  of  the  accused.  But  he  has 
no  power  to  search  the  house  or  premises  for  concealed  prop- 
erty, another  process  being  required  for  this  purpose.*  If  the 
evidence  adduced  before  the  magistrate  satisfies  him  judicially 
that  the  property  found  on  the  accused  has  in  fact  been  stolen, 
and  that  the  claimant  is  the  actual  owner,  he  has  authority  in 
his  judicial  capacity  to  order  its  delivery  to  such  claimant. 
The  order  of  the  magistrate  in  such  case  is  not  an  estoppel 
upon  the  question  of  title.  It  simply  disposes  of  the  posses- 
sion of  property  already  in  the  custody  of  the  law,  leaving  the 
title  open  to  vindication  by  any  party  claiming  to  have  it." 
The  refusal  of  a  magistrate,  upon  discharging  a  person  accused 
of  larceny,  to  return  to  him  the  property  which,  when 
examined  he  had  taken  from  him,  is  an  indictable  offense  at 
common  law.' 

1  Houghton  V.  Bachman,  47  Barb.  888. 

'  Houghton  V.  Bachman,  supra. 

'  Hiss  V.  State,  24  Md  536.  Where  money  was  taken  from  defendant 
upon  a  search  warrant,  but  on  the  trial  of  the  defendant  she  was  found  not 
guilty  of  stealing  the  money  as  charged,  Jield,  that  she  was  entitled  to  have 
the  money  returned  to  her,  and  it  was  error  for  the  court  to  retain  the  case 
on  the  docket,  after  verdict  of  acquittal,  and  to  call  a  jury  to  try  the  ques- 
tion as  to  the  ownership  of  the  money.  That  was  a  matter  whoUy  between 
the  defendant  and  the  person  claiming,  as  against  her,  the  right  to  the 
money,  and  was  of  no  conoem  to  the  state.— State  v.  Williams,  61  Iowa 
617. 
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CHAPTER  XXXni. 

RECEIVINa  STOLEN  GOODS. 

8  806.  Goxutraotion  of  statatee. 
807.  General  nature  of  the  offenge. 
806.  Jurisdiction. 

809.  What  constituteB  the  offense. 

810.  Relation  between  thief  and  receiver. 

811.  The  guilty  intent 
81d.  Who  may  commit. 
818.  Affidavit  or  complaint. 
814.  Venue  of  the  offense. 
816.  Indictment,  generally. 

816.  Charging  the  intent. 

817.  Describing  the  property. 

818.  Naming  the  owner. 

819.  Averment  of  value. 
320.  Naming  the  thief . 

821.  Joinder  of  counts;  election.. 

822.  Evidence  for  the  prosecution,  generally. 
828.  Showing  previous  conviction  of  thief. 

324.  Admissions,  declarations  and  confessions. 

325.  Possession  of  the  stolen  goods. 

326.  Proof  of  previous  similar  acts. 

327.  Matters  of  defense. 

828.  Variance. 

829.  Instructions  to  the  jury. 

830.  Verdict;  conviction. 

881.  Sentence  and  punishment. 

§  306.  Constrnetion  of  statntes. — A  statute  which  pro- 
hibits the  ''buying,  receiving,  concealing,  or  aiding  in  the 
concealment  of  stolen  goods."  specifies  four  distinct  oflFenses, 
and  the  disjunctive  '  'or' '  applies  to  each  of  the  preceding  verbs.  * 
Under  the  Connecticut  statute  (Gen.  Stat.,  p.  503,  §  15), 
which  provides  that  the  receiver  of  stolen  goods  shall  "  be 
proceeded  against  as  principal"  and  punished  in  the  same 
manner,  the  information  may  charge  merely  the  theft.  And 
where,  under  an  information  charging  the  theft,  the  state's 
attorney  had  offered  evidence  that  the  defendant  was  the 

>  State  ▼.  Murphy,  6  Ala.  845. 
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principal  in  the  theft,  it  was  held  that  he  was  not  precluded 
from  oflfering  further  evidence  that  he  received  the  stolen 
goods.*  A  horse  comes  within  the  term  '^  goods  or  articles," 
in  that  statute."  The  offense  of  stealing  or  of  receiving  U.  8. 
bonds  prohibited  by  the  Maryland  Code,  art.  30,  §§  101,  163, 
was  unknown  to  the  common  law,  and  upon  an  indictment 
therefor  nothing  can  be  taken  by  intendment.  The  defendant 
must  be  brought  within  all  the  material  words  of  the  statute. 
Accordingly,  an  indictment  thereunder  for  receiving  ''four 
pieces  of  printed  paper  commonly  called  United  States  five- 
twenty  bonds  of  the  issue  of  the  year  1865,  each  of  the  value 
of  one  thousand  dollars  current  money,"  was  held  to  be  fatally 
defective  for  not  alleging  that  the  pieces  were  bonds  or  cer- 
tificates of  indebtedness  issued  or  "granted  by  or  under  the 
authority  of  the  United  States."'  As  bank  notes  are  not 
*' goods  or  chattels,"  the  receiver  of  stolen  bank  notes  cannot 
be  indicted  under  the  statute  of  New  Jersey,  making  it  a  mis- 
demeanor to  receive  "  stolen  goods  or  chattels. 
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§  307.  General  nature  of  the  offense. —  The  receiving  of 
stolen  property  is  a  substantive  and  not  merely  an  accessorial 
offense.'  In  Marvland,  the  offense  is  a  misdemeanor.  The 
Code  merely  prescribes  the  punishment  for  receiving,  and  does 
not  in  any  manner  change  the  nature  or  character  of  the 
offense  itself.*  In  Ohio,  on  an  indictment  under  1  Swan  & 
C.  Stat.  412,  for  buying  or  receiving  stolen  goods,  the  con- 
cealment is  not  an  essential  element  of  the  offense,  and, 
although  alleged,  need  not  be  proved.  On  the  verdict,  the 
defendant  cannot  be  sentenced,  under  §  439,  for  concealing 
stolen  goods."  In  Tennessee,  receiving  goods,  knowing  them 
to  be  stolen,  with  a  fraudulent  intent,  at  the  time,  to  deprive 
the  owner  of  them,  is  a  felony  although  the  guilty  party  may 

>  State  y.  Ward,  49  Conn.  429. 

•lb. 

s  Kearney  v.  State,  48  Md.  16. 

*  State  V.  Calvin,  2  Zabr.  207. 

*  Commonwealth  v.  Barry,  116  Mass.  1. 
«  State  V.  Hodges,  55  Md.  127. 

'  Holtz  V.  State,  30  Ohio  St.  486. 
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have  been  authorized  by  the  owner  of  the  goods  to  receive 
them  for  him.  * 

§  308.  Jurtsdietion. —  In  Oonneoticnt,  a  receiver  of  stolen 
goods  can  be  prosecuted  either  in  the  county  where  the  goods 
were  stolen  or  where  they  were  received."  But  in  California, 
where  property  stolen  in  one  county  is  sold  in  another  to  a  per- 
son who  knows  it  to  have  been  stolen,  the  courts  of  the  county 
where  the  larceny  was  committed  have  no  jurisdiction  to  inquire 
into  the  guilt  of  the  receiver.  •  In  Georgia,  the  city  court  of  Clark 
county,  having  no  jurisdiction  to  try  felonies,  has  no  jurisdiction 
to  try  a  person  charged  with  receiving  stolen  goods,  where  the 
evidence  shows  that  the  article  stolen  and  received  was  a  bale  of 
cotton,  to  steal  which  is  made  a  felony  by  Code,  §  4419a.*  In 
Kentucky,  receiving  stolen  goods  is  a  distinct  offense  from  the 
larceny  of  the  same,  and  under  Criminal  Code,  §  18,  provid- 

» Wright  V.  State,  5  Yerger,  164 ;  26  Am.  Dec.  258.  On  trial  of  two 
defendants  for  grand  lar<Seny  in  stealing  ginseng  exceeding  $10  in  value, 
which  was  in  two  sacks,  the  only  evidence  that  defendants  stole  or  received 
the  ginseng  knowing  it  to  have  been  stolen  was  the  testimony  of  a  witness 
that  he  had  purchased  ginseng  from  each  of  them  on  different  occasions, 
paying  each  less  than  |10  therefor,  though  the  aggregate  exceeded  that 
amount.  Gen.  St.  Ky.  c.  29,  art  11,  §  8,  provides  that  persons  knowingly 
receiving  stolen  goods,  "the  stealing  whereof  is  punished  as  a  felony  or 
misdemeanor,"  shaU  be  liable  to  the  same  punishment  as  the  person  stealing 
the  same.  Hetd^  that  the  degree  of  the  offense  of  receiving  stolen  goods  is 
determined  by  the  value  of  what  is  received;  and,  as  the  jury  may  have 
inferred  either  that  defendants  stole  the  ginseng,  or  received  it  knowing  it 
to  have  been  stolen,  defendants  were  entitled  to  an  instruction  applicable 
to  such  a  state  of  the  case  as  would  reduce  the  offense  charged  to  a  misde- 
meaner.—  Chenault  v.  Commonwealth,  18  S.  W.  Rep.  442. 

*  State  V.  Ward,  49  Conn.  429.  At  the  trial  in  G.  county,  of  an  informa- 
tion for  receiving  stolen  property,  it  appeared  that  the  property  alleged  to 
have  been  stolen  was  in  K  county,  and  that  defendant,  pursuant  to  advice 
of  counsel,  to  aid  another  in  maintaining  his  claim  to  the  property,  went 
from  G.  coimty  to  K.  county  and  took  possession  of  it.  Held,  that  his 
going  from  G.  county  to  K.  county  was  not  such  an  overt  act  as,  coupled 
with  an  evil  intent,  would  constitute  an  element  of  the  crime,  and  make  it 
punishable  in  G.  county  under  Crim.  Code  Kan.,  §  28,  providing  that  when 
an  offense  '*  has  been  committed  partly  in  one  county  and  partly  in  another, 
or  the  act  or  effects  constituting  or  requisite  to  the  consummation  of  the 
offense  occur  in  one  or  more  counties,  the  jurisdiction  is  in  either  county.'* 
—State  V.  Rider,  (Kan.)  26  Pac.  Rep.  745. 

s  People  V.  Stakem,  40  Cal.  599. 

*  Morris  V.  State,  84  Ga.  7. 


§  309.]  SEOEiymo  stolen  goods.  337 

ing  that  circuit  courts  shall  have  jurisdiction  of  criminal 
offenses  committed  within  the  counties  in  which  they  are  held, 
the  circuit  court  of  the  county  where  the  goods  were  received 
and  not  that  of  the  county  where  the  larceny  was  committed, 
has  jurisdiction/  In  Massachusetts,  an  indictment  will  lie 
against  the  receiver  of  goods  stolen  in  New  Hampshire,  and 
brought  into  Massachusetts.'  In  Michigan,  where  a  larceny 
is  committed  in  A.  county,  and  the  goods  are  received  by 
defendant,  who  lives  in  B.  county,  his  farm  adjoining  the  line 
between  the  two  counties,  the  circuit  court  of  A.  county  has 
jurisdiction  to  try  him  for  the  crime  of  receiving  stolen  goods.' 
Under  N.  Y.  Laws  1877,  ch.  167,  an  indictment  for  receiving 
stolen  goods  from  a  train  may  be  found  and  tried  in  any 
county  through  which  the  train  passed  on  the  trip  during 
which  the  goods  were  stolen.*  In  Pennsylvania,  prior  to  the 
act  of  May  25,  1878,  one  charged  with  receiving  stolen  gooda 
could  only  be  tried  in  the  court  of  oyer  and  terminer,  and 
therefore  could  not  give  testimony  in  his  own  behalf.'  But 
the  court  of  quarter  sessions  has  jurisdiction  under  the  act 
above  mentioned  of  the^*^  offense  of  receiving  stolen  goods ; 
and  a  person  who  has  been  tried  <md  acquitted  of  receiving 
stolen  goods  is  not  entitled  to  be  tried  in  the  oyer  and  terminer, 
when  he  is  again  on  trial  for  a  similar  offense ;  he  may  be  tried 
in  the  quarter  sessions.' 

§  309.  What  constitutes  the  offense. — ^A  person  is  guilty 
of  receiving  stolen  goods  if  he  takes  them  under  circumstances 
that  would  put  a  reasonable  man  of  ordinary  observation  on 
his  guard.'  Concealing^  under  the  statute,  includes  all  acts 
which  tend  to  render  the  discovery  of  the  property  diflBcult, 
such  as  attempting  to  destroy  the  means  of  its  identification.' 
To  receive  stolen  goods,  knowing  them  to  be  such,  not  for  the 

»  Allison  V.  Com.,  88  Ky.  264. 
'  Com.  ▼.  Andrews,  2  Mass.  14;  8  Am.  Dec.  17. 
.  »  People  V.  Hubbard,  49  N.  W.  Rep.  265. 

*  People  V.  Dowling,  84  N.  Y.  478. 

*  Com.  V.  Lenox,  12  Phila  801. 

•  Com.  V.  Kelly,  18  PhUa.  422. 

1  Collins  V.  State,  38  Ala.  484;  78  Am.  Dec.  426. 

•  State  V.  Ward,  49  Conn.  429. 
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purpose  of  profit,  but  simply  to  aid  the  thief  in  carrying  them 
off,  amounts  to  the  crime  of  receiving  stolen  goods.*  It  is  suf- 
ficient if  it  be  shown  that  the  goods  were  received  by  defend- 
ant's agent  or  servant,  or  at  his  instigation  deposited  in  some 
place  directed  by  him,  he  knowing  that  they  were  stolen." 
But  before  a  defendant  can  be  convicted  of  this  offense,  it 
must  satisfactorily  appear  beyond  a  reasonable  doubt :  1,  that 
the  property  was  acquired  by  theft,  and  2,  that,  knowing  it 
to  have  been  so  acquired,  he  concealed  the  same."  Where  the 
owner  authorizes  or  licenses  another  to  receive  stolen  goods, 
and  such  other  person  receives  them  from  the  thief,  know- 
ing them  to  have  been  stolen,  with  a  felonious  intent,  he 
will  be  guilty  of  a  felony  in  receiving  the  property,  notwith- 
standing the  license/  So  where  one  partner,  without  his 
copartner's  knowledge,  receives  stolen  goods,  knowing  them 
to  be  stolen,  and  his  copartner,  afterwards  learning  of  the 
theft,  takes  charge  of  them,  both  are  guilty  of  receiving. 
And  an  instruction  that  if  the  person  who  stole  the  property 
placed  it  in  defendant's  house  for  him,  and  defendant  knowing 
it  to  be  stolen,  and  placed  there  for  him,  took  control  of  it  to 
fraudulently  deprive  the  owner  of  his  property,  this  was  in 
law  a  felonious  receiving  of  the  property,  is  correct.*  One 
who,  knowing  or  having  good  reason  to  believe  that  goods  are 
stolen,  retains  them  for  a  single  moment,  or  permits  their  con- 
cealment in  his  house,  either  for  the  purpose  of  appropriating 
them  to  his  own  use,  or  for  the  purpose  of  obtaining  the 
reward,  may  be  convicted  of  receiving.  *  So  where  a  person 
allowed  a  trunk  of  stolen  goods  to  be  placed  on  board  a  vessel 
as  a  part  of  his  luggage,  it  was  held  that  he  might  be  con- 
victed of  receiving.^     In  South  Carolina,  to  make  the  receiver 

* 

of  stolen  goods  liable  under  the  statute  of  1769,  the  goods 
must  have  been  taken  by  burglary,  or  house-breaking." 

»  State  V.  Rushing,  69  N.  C.  29. 

«  State  V.  Stroud,  95  N.  C.  626;  State  v.  Teideman,  4  Strobh.  800. 

»  Wilson  V.  State,  12  Tex.  App.  481;  Aldrich  v.  People,  101  m.  16. 

*  Aldrich  v.  People,  supra, 

ft  Sanderson  v.  Com,  (Ky.)  12  S.  W.  Rep.  136. 

*  Leonard  v.  Territory,  1  New  Mex.  291;  State  v.  Pardee,  87  Ohio  St.  68. 
'  State  V.  Scovel,  1  MiUa,  274. 

*  State  V.  Sanford,  1  Nott  &  M,  512.    Funds  having  been  stolen  from  a 
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§  310.  Belation  between  thief  and  receiyer. —  In  Califor- 
nia, a  receiver  of  stolen  goods,  although  knowing  them  to  be 
stolen,  is  not  an  accessory  after  the  fact.'  In  Connecticut, 
under  the  statute  of  1830,  the  receiver  may  be  prosecuted  as  a 
principal.*  In  Gteorgia,  the  receiving  of  stolen  goods,  know- 
ing them  to  be  stolen,  does  not  constitute  the  receiver  an 
accessory,  because  he  renders  no  aid  to  the  principal  felon, 
but  is  in  itself  a  distinct  offense.'  And  the  same  rule  obtains 
in  New  York.*    So,  in  Iowa,  the  fact  that  one  has  received 

bank  in  Maryland,  A.,  a  police  justice,  inyited  the  agents  of  the  bank  to  an 
interview,  and  undertook  to  procure  a  restoration  of  the  property  upon 
condition  that  the  bank  would  pay  therefor  at  the  rate  of  ten  per  cent,  on 
the  amount,  saying  that  his  employer  would  not  take  less.  After  several 
days  spent  in  negotiating,  during  which  A.  professed  to  be  acting  in 
accordance  with  the  views  and  wishes  of  the  thief,  it  was  finally  agreed 
that  the  property  should  be  restored  for  less  than  was  first  demanded,  and 
a  place  was  designated  for  carrying  out  the  agreement.  A.  brought  the 
property  to  the  appointed  place  and  delivered  it  to  the  agents  of  the  bank, 
who  thereupon  paid  him  what  they  agreed.  Held  that  A.  might  be  con- 
-victed  as  a  receiver  of  stolen  goods.  If  A.  had  only  demanded  such  a  sum 
BB  was  insisted  on  by  the  thief  before  surrendering  the  goods,  together  with 
a  fair  compensation  for  his  own  trouble,  the  case  might  have  been  differ- 
ent. People  V.  Wiley,  8  HiU,  194.  A  lad  was  detained  on  leaving  his 
xnaster^s  premises,  and  a  policeman  sent  for,  who  searched  him  and  took  a 
stolen  cigar,  the  property  of  his  master,  from  him  in  the  master^s  presence. 
In  consequence  of  the  lad's  statement  the  cigar  was  then  returned  to  him 
with  five  others,  which  the  lad  took  to  the  prisoner  and  gave  to  him.  Held, 
that  the  prisoner  could  not  be  convicted  of  feloniously  receiving  the  cigars 
knowing  them  to  be  stolen,  for  that  they  were  not  stolen  property  at  the 
time  they  were  received,  the  master  and  the  policeman  having  acted  in 
concert  in  supplying  the  lad  with  the  six  cigars,  and  instructing  him  what 
to  do  with  them.—  Regina  v.  Hancock,  14  Cox  Cr.  Cas.  110.  What  consti- 
tutes the  offense  of  receiving,  concealing,  etc.,  gold  dust,  stolen  from  the 
mails;  and  what  is  sufficient  evidence  to  warrant  a  conviction — explained, 
in  a  charge  to  the  jury.  United  States  v.  Montgomery,  8  Sawyer,  544. 
>  People  V.  Stakem,  40  Cal.  599. 

*  State  V.  Weston,  9  Conn.  527.  Contra  in  Missouri,  State  v.  Honig,  78  Mo. 
249. 

*  Loyd  V.  State,  42  Ga.  221;  Bieber  v.  State,  45  Ga.  569;  Jordan  v.  State, 
56Ga.  92 

*  People  V.  Cook,  5  Parker,  851.  Under  Pen.  Code  N.  Y.  §  29,  providing 
that  *'  a  person  concerned  in  the  commission  of  a  crime,  whether  he  directly 
commits  the  act  constituting  the  offense,  or  aids  and  abets  in  its  commis- 
sion, and  whether  present  or  absent,  and  a  person  who  directly  or  indirectly 
counsels,  commands,  induces,  or  procures  another  to  commit  a  crime,  is  a 
principal,"  one  who  induces  another  to  procure  chattels  on  forged  orders  is 
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stolen  property,  knowing  the  same  to  have  been  feloniously 
obtained,  does  not  constitute  him  an  accomplice  in  the  burg- 
lary by  which  possession  of  the  goods  was  acquired.'  In 
Ohio  the  accused  may  be  convicted  of  receiving  though  the 
jury  may  be  in  doubt  whether  he  was  not  guilty  as  a  principal 
in  the  larceny.*  In  South  Carolina,  the  oflFense  of  receiving  is 
not  merged  in  that  of  being  an  accessory  before  the  fact  to  the 
larceny,  the  less  being  merged  in  the  greater  offense  only 
when  both  result  from  the  same  act  or  continuing  transaction.* 

§  311.  The  guilty  intent. —  To  constitute  the  oflfense  the 
stolen  goods  must  have  been  received  feloniously,  or  with 
intent  to  secrete  them  from  the  owner,  or  in  some  other  way 
to  defraud  him  of  them.*  The  defendant  must  know  at  the 
moment  of  receiving  that  the  thing  received  has  been  stolen, 
and  he  must  at  the  same  time  receive  it  with  felonious  intent.* 
Evidence  that  defendant  purchased  the  goods  at  a  price  much 
below  their  value ;  or  that  he  denied  that  he  had  them  in  his 
possession;  or  the  unsupported  testimony  of  the  thief  that 
defendant  received  them  knowing  that  they  had  been  stolen, 
though  circumstances  tending  to  show  defendant's  guilty 
knoAvledge,  will  neither  of  them  alone  constitute  conclusive 
proof  of  guilt ;  an  instruction  that  either  one  of  these  facts  is 
sufficient  of  itself  to  establish  defendant's  guilt  is  erroneous.* 
And  it  is  erroneous  to  charge  the  jury  that  if  the  defendant 
received  the  goods  knowing  them  to  have  been  stolen  he  is 
guilty  of  crime,  without  also  stating  that  he  must  have  fraud- 
ulently intended  to  deprive  the  owner  of  them.'  But  if  a 
person  receives  stolen  goods,  knowing  them  to  be  such,  not 

a  principal  in  the  larceny  of  the  chattels,  and  on  receiving  them  cannot  be 
convicted  of  criminally  receiving  stolen  goods.  In  such  case  it  is  error  to 
charge  that  if  defendant  employed  the  other  person  to  steal  the  property, 
and  the  latter  received  it,  he  was  acting  as  defendant's  agent.— People  v. 
Brien,  53  Hun,  496,  7  N.  Y.  Cr.  166. 
'  State  V.  Hay  den,  45  Iowa  11. 

•  Whiting  v.  State,  27  N.  E.  Rep.  96. 
»  State  V.  Coppenburg,  2  Strobli  273. 

•  People  V.  Johnson,  1  Parker  564. 
»  State  V.  Caveness,  78  N.  C.  484. 

•  People  V.  Levison,  16  Cal.  98;  76  Am.  Dec.  505. 

'  Rice  V.  State,  3  Heisk  216;  Arcia  v.  State,  26  Tex.  App  198. 
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for  the  purpose  of  making  them  his  own,  or  of  deriving 
profit  from  them,  but  simply  to  aid  the  thief  in  carrying 
them  oflf,  he  is  guilty  of  the  crime  of  receiving  stolen  goods, 
knowing  them  to  have  been  stolen.*  So  one  may  be  con- 
victed of  receiving,  under  the  New  York  statute,  who  with 
guilty  knowledge  receives  a  receipt  designed  as  a  means  of 
depriving  the  owner  of  the  whole  or  part  of  the  goods, 
although  the  purpose  be  not  to  deprive  him  of  the  specific 
goods,  but  to  defraud  him  into  the  payment  of  a  reward  for 
the  restoration  of  them.' 

§  312.  Who  may  commit. —  One  who  receives  stolen  goods 
may  be  convicted,  although  he  also  assisted  in  the  theft.' 
But  one  who  receives  stolen  goods,  not  from  the  thief,  but 
from  the  receiver,  must  have  received  them  under  circum- 
stances connecting  him  with  the  theft,  in  order  that  he  may 
be  convicted  of  receiving.*  The  statute  of  Michigan  has 
enlarged  the  common-law  oflFense,  by  making  those  who  aid 
the  principal  felon  equally  guilty  with  him.'  Where  goods 
have  been  stolen  from  the  bailee  of  the  owner,  the  owner  may 
make  himself  criminally  liable  by  fraudulently  receiving  them 
from  the  thief.'  And  where  a  person  directs  another  to 
receive  property  lost  or  stolen,  the  latter  who  receives  the 
property  from  the  thief,  knowing  it  to  be  stolen,  is  liable  to 
indictment.' 

>  State  V.  Rushing,  69  N.  C.  29;  12  Am.  Rep.  641. 

'  People  V.  Wiley,  8  HiU  194  What  circumstances  warrant  a  reasonable 
doubt  of  the  fact,  essential  to  a  conviction  for  receiving  stolen  goods,  that  the 
accused  knew,  at  the  time,  they  were  stolen,—  see  May  v.  People,  60  111. 
119;  Andrews  v.  People,  Id.  354. 

*  Jenkins  ▼.  State,  62  Wis.  49. 

*  Foster  v.  State,  106  Ind.  272. 

»  People  V.  Reynolds,  2  Mich.  422. 

*  People  V.  Wiley,  8  Hill  194. 

^  Caskells  v.  State,  4  Yerg.  149;  Wright  v.  State,  5  Id.  154.  The  defend- 
ant agreed  with  a  small  boy  that  the  latter  should  take  his  grandfather's 
money  and  hide  it  at  the  stable,  and  that  the  defendant  should  go  at  night 
and  tap  on  the  door,  and  the  boy  would  run  out  and  shoot  at  him  for  a  blind. 
This  arrangement  was  carried  out,  but  the  boy  could  not  find  the  money. 
Several  days  afterward  the  boy  took  the  money  to  a  place  two  and  a  half 
miles  distant,  and  gave  it  to  the  defendant  Held,  that  a  conviction  of  the 
defendant  as  principal  was  error.— Able  v.  Com.  5  Bush.  698. 
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§  813.  Affidavit  or  complaint. — Swearing  in  an  affidavit 
that  certain  goods  of  a  specified  value,  have  been  stolen  by 
some  person  or  persons  unknown,  and  that  from  probable 
cause,  the  awner  suspects  that  said  goods  are  concealed  in  a 
trunk  belonging  to  A.  and  B.,  does  not  constitute  a  charge  of 
larceny,  but  of  knowingly  concealing  stolen  goods.*  A  com- 
plaint for  receiving  stolen  goods  may  be  sufficient,  although  it 
states  by  implication  only,  that  the  property  was  stolen  from 
another  than  the  defendant.' 

§  314.  Venue  of  the  oifense. — ^In  California,  where  on  a 
trial  for  grand  larceny  it  was  proved  that  defendant  was  not 
in  the  countv  where  the  oflfense  was  committed  at  the  time  of 
its  commission,  and  did  not  participate  in  the  theft,  but  after- 
ward, knowing  that  the  property  was  stolen,  received  it  in  the 
county  where  he  resided,  and  aided  in  selling,  it  was  held  that 
he  could  not  be  convicted  of  larceny  in  the  first  mentioned 
county,  and  that  he  was  not  an  accessory  after  the  fact,  but 
liable  as  a  receiver  of  stolen  goods.  •  In  Maine,  an  instruction 
to  the  jury  that  if  they  believed  from  the  evidence  that  the 
defendant  bought,  received,  or  aided  in  concealing  property  as 
set  forth  in  the  indictment,  he  at  that  time  knowing  the  same 
to  have  been  stolen,  it  would  be  their  duty  to  convict,  not- 
withstanding the  original  larceny  was  committed  in  Massa- 
chusetts, was  held  correct  under  the  statute  (R.  S.  ch.  156, 
§  10).*  In  New  York,  a  person  may  be  tried  and  convicted  of 
receiving  and  having  stolen  property  in  any  county  where  the 
prisoner  either  received  the  property  at  first,  or  at  any  time 
afterward  had  it.  *  In  Tennessee,  where  A.  stole  cotton  in 
W.  county,  which  he  delivered  to  B.  in  M.  county,  the  latter 
knowing  at  the  time  that  it  had  been  stolen ;  and  subsequently 
B.  sent  some  of  the  cotton  through  W.  county ;  it  was  held 
that  the  oflfense  of  receiving  was  complete  in  M.  county,  and 

>  Field  V.  Ireland,  21  Ala.  240. 
*  State  V.  McLaughlin,  85  Kao.  650. 
»  People  V.  Stakem,  40  Cal.  599. 
^  State  V.  Stimpson,  45  Me.  608. 
»  Wills  V.  People,  3  Parker,  473. 
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that  its  subsequent  removal  to  W.  county  did  not  constitute  a 
second  offense  of  receiving  stolen  goods.' 

§  315.  Indictment^  generally. —  In  Alabama,  the  offense 
of  concealing,  or  aiding  to  conceal,  a  stolen  horse  or  mare, 
knowing  the  same  to  have  been  stolen,  and  buying  or  receiv- 
ing a  stolen  horse  or  mare,  knowing  the  same  to  have  been 
stolen,  cannot  be  charged  disjunctively  in  the  same  count.' 
In  Florida,  an  indictment  under  sub-chapter  4,  section  39  of 
chapter  1637,  Laws  of  1868,  charging  that  the  defendant 
"feloniously  did  buy,  receive  and  have,  and  did  then  and 
there  aid  in  the  concealment  of  certain  stolen  property  of," 
etc.,  knowing  the  said  property  to  have  been  feloniously 
stolen,  etc.,  is  good,  the  words  "  and  have  "  being  mere  sur- 
plusage, and  not  liable  to  mislead  the  defendant.  The  indict- 
ment in  such  a  case  might  be  either  for  the  buying  or  the 
receiving,  or  the  aiding  in  the  concealment  of  the  stolen  prop- 
erty ;  but  where  it  combines  all  these  offenses  in  one  count,  it 
is  but  one  offense,  and  the  punishment  is  no  greater  than 
when  but  a  single  charge,  as  of  buying,  is  made  and  estab* 
lished.'  In  Iowa,  an  indictment  is  not  assailable  for  duplicity,, 
merely  for  setting  out  the  same  transaction  —  as  here,  receiv- 
ing and  concealing  stolen  money  —  in  forms  varied  to  meet 
the  testimony.*  The  Code,  §  3911,  defines  the  offense  of 
receiving  stolen  goods  as  receiving  any  stolen  goods  or  any 
obtained  by  robbery  or  burglary.  An  indictment,  therefore, 
need  not  charge  that  the  goods  were  obtained  by  burglary.  * 
In  Louisiana,  an  indictment  charging  larceny  in  one  count, 
and  receiving  stolen  goods  in  another  is  valid ;  but,  under  a 
single  count  charging  larceny,  a  conviction  of  receiving  stolen 
goods  cannot  be  maintained.*  In  Maryland,  the  offense  of 
receiving  stolen  goods  is  a  misdemeanor.  In  such  a  case,  it  is 
not  necessary  to  allege  in  the  indictment  that  the  property  in 

1  Roach  Y.  State,  5  Coldw.  89. 

*  Barber  v.  State,  84  Ala.  218. 

*  Bradley  v.  State,  20  Fla  788. 

*  State  V.  Brannon,  50  Iowa  373. 

*  State  ▼.  Lane,  68  Iowa  884. 

*  State  Y.  Moultrie,  88  La.  Ann.  1146. 
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question  was  feloniously  received,  nor  need  such  indictment 
charge  that  the  traverser  received  the  stolen  goods  for  the 
purpose  of  converting  them  to  his  own  use.  But  the  indict- 
ment should  charge  that  the  same  were  unlawfully  received.  * 
In  Massachusetts,  an  indictment  for  receiving  stolen  goods, 
knowing  the  same  to  have  been  stolen,  need  not  add  the  words 
**  taken  and  carried  away."  *  And  it  need  not  state  the  place 
of  the  larceny.'  In  Michigan,  it  is  not  necessary  for  the 
information  to  allege  that  the  prosecution  is  for  a  first  offense 
of  that  character,  nor  that  the  act  of  stealing  the  property 
received  by  defendant  was  not  a  simple  larceny,  nor  that 
defendant  has  made  no  restitution  or  satisfaction  of  any  kind 
to  the  owner  of  the  property.  Nor,  when  judgment  follows 
upon  a  plea  of  guilty,  need  any  of  these  matters  appear  in  the 
judgment.*  In  North  Carolina,  a  count  for  the  larceny  of  a 
horse,  concluding  at  common  law,  may  be  joined  with  a  count 
for  the  statutory  offense  of  receiving  the  same;  and  the 
indictment  thus  drawn  will  warrant  a  general  verdict  of 
guilty.*  In  Ohio,  under  Rev.  St.  §  6858,  providing  that  one 
who  knowingly  receives  stolen  goods  '*  shall  be  deemed  guilty 
of  larceny  and  punished  accordingly,"  an  indictment  is  suffi- 
cient which  charges  that  the  accused  "  unlawfully  and  fraudu- 
lently did  receive  "  certain  goods  "  then  lately  before  stolen," 
the  accused  *'then  and  there  well  knowing  said  property  to 
have  been  stolen,  as  aforesaid;"  and  it  is  not  necessary  to  add 
the  averment  that  in  manner  and  form  aforesaid  the  accused 
did  steal,  take  and  carry  away  the  goods.*  In  Texas,  a  con- 
viction for  receiving  stolen  property,  knowing  it  to  have  been 
jstolen,  may  be  had  under  an  indictment  for  theft ;  but  a  con- 

>  State  V.  Hodges,  66  Md.  127. 
»  Com.  V.  Lakeman,  5  Gray  82. 
«  Com.  V.  SuUivan,  136  Mass.  170. 

*  People  V.  Caulkins,  67  Mich.  488.  In  Missouri,  an  indictment  charged 
{hat  defendant  received  certain  goods,  the  property  of  a  corporation  named, 
<*  before  then  feloniously  stolen,  taken,  and  carried  away  from  another,'* 
defendant  then  knowing  said  goods  to  have  been  so  feloniously  stolen,  etc. 
Held,  that  these  averments  were  not  contradictory.  ( FoUowing  State  ▼• 
Honig,  78  Mo.  249.)— State  v.  Jacobs,  39  Mo.  App.  122. 

*  State  V.  Lawrence,  81  N.  C.  522. 

*  Whiting  V.  State,  27  N.  E.  Rep.  96. 
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viction  for  theft  cannot  be  sustained  on  proof  showing  the 
offense  to  be  the  receiving  of  stolen  property,  knowing  it  to 
be  such.*  And  the  indictment  need  not  allege  the  facts  going 
to  constitute  the  original  theft.*  In  Virginia,  an  indictment 
under  the  statute  —  which  makes  the  receiving  of  stolen  prop- 
erty, with  knowledge  that  the  same  has  been  stolen,  larceny 
—  may  either  charge  the  accused  specially  as  receiver  or  may 
simply  charge  him  with  the  larceny.  The  latter  would  seem 
to  be  the  better  practice.*  In  Wisconsin,  an  infoimation  for 
the  offense  described  by  Rev.  St.  §  4417,  as  buying,  receiving 
or  concealing  stolen  money,  goods  or  property,  knowing  them 
to  have  been  stolen,  which  fails  to  state  that  the  goods  were 
stolen,  but  sets  out  the  guilty  knowledge,  is  good  on  motion 
in  arrest  under  Eev.  St.  §  4669,  providing  that  indictments 
for  statutory  offenses  shall  be  good,  after  verdict,  if  they  use 
the  words  of  the  statute,  or  others  of  the  same  meaning,  and 
section  4706,  providing  that  an  information  shall  not  be 
abated  for  any  error,  when  the  case  may  be  rightly  understood 
by  the  court,  but  may  on  motion  be  amended.* 

§  316.  Charging  the  intent. — The  indictment  should  allege 
that  the  stolen  goods  were  received  with  intent  to  deprive  the 
owner  of  them;*  otherwise  the  indictment  will  be  bad,  and 
the  defect  may  be  taken  advantage  of  by  demurrer,  writ  of 
error,  or  motion  in  arrest  of  judgment.*    If  the  indictment 

>  CampbeU  v.  State,  9  Tex.  App.  125:  Vincent  v.  State,  10  Tex.  App.  880. 

*  Brothers  v.  State,  22  Tex.  App  447.  An  indictment  charged  that  the 
aocused  "  did  then  and  there  fraudulently  receive  from  Had  White, 
*  *  *  and  did  fraudulently  conceal,  certain  property,  to-wit,  |450 
in  money,  •  ♦  •  the  same  being  the  property  of  Geo.  Miller, 
ivhich  said  property  had  been  theretofore  acquired  by  another,  in  such 
manner  as  that  the  acquisition  thereof  comes  within  the  meaning  of  the 
term  **  theft;"  and  the  said  John  Moore  then  and  there  received  and  con- 
cealed the  said  property,  weU  knowing  the  same  to  have  been  so  acquired, 
against  the  peace  and  dignity,"  etc.  Held,  sufficient  to  charge  the  offense 
of  fraudulently  receiving  and  concealing  stolen  property.— Moore  v.  State, 
12  S.  W.  Rep.  407, 

»  Price  V.  State,  21  Gratt.  846. 

*  State  V.  Whitton,  72  Wis.  18. 

*  Hurell  v.  State,  5  Humph.  68. 

*  Pelts  T.  State,  8  Blackf .  28;  People  v.  Johnson,  1  Parker,  564.  An  alle- 
iration  that  the  defendants  feloniously  bought,  or  received  two  horses,  of  the 
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alleges  that  defendant  received  stolen  property  for  his  own 
gain,  it  need  not  allege  that  he  received  it  to  prevent  the 
owner  from  possessing  it. '  And  an  indictment  under  a  statute, 
which  punishes  any  "person  who  shall  buy,  receive,  conceal, 
etc. ,  any  stolen  property,  knowing  the  same  to  have  been 
stolen,"  need  not  charge  that  the  accused  received  the  goods 
with  intent  to  defraud  any  person.*  An  indictment  charging 
the  accused  with  feloniously  and  knowingly  receiving  the 
property,  and  that  "  he  well  knew  the  same  was  stolen  prop- 
erty," is  in  sufficient  conformity  to  the  Louisiana  statute. 
Nor  is  it  necessary  that  the  indictment  should  state  who  stole 
the  property,  or  from  whom  the  accused  received  it.  The 
charge  that  the  accused  stole  the  goods  is  sufficient  without 
the  further  averment  that  he  took  and  carried  them  away. 
Nor  does  the  statute  make  any  formal  requirement  as  to  the 
mode  of  expressing  the  criminal  intent  of  stealing  the  prop- 
erty.* Under  Pen.  Code  N.  Y.  §  550,  declaring  that  one  who 
*'  receives  any  stolen  property ,  knowing  the  same  to  have  been 
stolen,  is  guilty  of  criminally  receiving  such  property,"  and 
Code  Crim.  Proc.  N.  Y.  §  285,  providing  that  *'no  indict- 
ment is  insufficient  by  reason  of  an  imperfection  in  matter  of 
form  which  does  not  tend  to  prejudice,"  defendant's  substan- 
tial rights,  an  indictment  for  criminally  receiving  stolen  prop- 
erty is  sufficient,  though  not  alleging  that  such  property  was 
received  with  felonious  intent.*  In  a  prosecution  under  Code 
Ala.  §  3794,  providing  for  the  punishment  of  any  person  who 
buys,  receives,  or  conceals  any  personal  property,  knowing  it 
to  have  been  stolen,  and  not  having  the  intent  to  restore  it  to 
the  owner,  an  indictment  is  insufficient  which  fails  to  allege  the 
'*  intent  not  to  restore  the  property,"  though  it  is  alleged  that 

Talue  of  one  hundred  dollars  each,  the  personal  property  of  S.  W.,  which 
said  horses  had  before  then  been  feloniously  taken  and  carried  away,  they, 
the  said  defendants,  weU  knowing  that  the  said  horses  had  been  feloniously 
taken  and  carried  away,  is  a  sufficient  averment  of  guilty  knowledge. — 
Huggins  V.  State,  41  Ala.  393. 

1  People  V.  Avila,  48  Cal.  196. 

«  Gandolpho  v.  State,  33  Ind.  439;  State  y.  Hartleb,  35  La.  An.  1180. 

s  State  V.  Moultrie,  34  La.  An.  489. 

*  People  V.  Weldon,  111  N.  Y.  569. 
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the  defendant  *'  felonionsly  "  bought,  etc.,  property,  knowing 
it  to  have  been  stolen.  * 

§  317.  Describing  the  property, — An  indictment  for 
receiving  stolen  goods  for  gain,  etc. ,  should  describe  the  goods 
with  acccuracy,  and  a  variance  in  this  particular  will  be  fatal." 
Thus  in  an  indictment  for  receiving  a  treasury  note  stolen  from 
the  mail,  it  is  a  fatal  variance  to  describe  it  as  bearing  interest  at 
the  rate  of  one  per  cent,  instead  of  one  mill  per  cent.*  In 
State  V.  Murphy,  an  indictment  alleging  that  defendant 
received  '*  sundry  pieces  of  silver  coin,  made  current  by  law, 
usage  and  custom  within  the  State  of  Alabama,  amounting 
together  to  the  sum  of  five  hundred  and  thirty  dollars  and 
fifteen  cents,"  was  held  insufficient  in  not  specif ying  the  num- 
ber and  denomination  of  the  coin.*  But  an  indictment  for 
receiving,  is  not  bad  because  it  describes  the  articles  collec- 
tively instead  of  separately.*.  And  an  indictment  which 
describes  the  stolen  property  as  so  many  yards  of  cloth  of  a 
certain  value  is  sufficiently  definite,  and  will  be  sustained  by 
proof  that  they  were  pieces  of  any  kind  of  cloth.* 

§  318.  Naming  the  owner. —  The  ownership  of  the  goods, 
if  known,  must  be  alleged,  and  proved  as  alleged.'  An  indict- 
ment which  does  not  allege  the  ownership  of  the  property 
stolen,  or  that  the  principal  has  been  duly  convicted,  is  fatally 
defective.*     But  a  charge  of  receiving,  knowing,  etc.  may  be 

1  Holt  V.  State,  86  Ala.  509.  An  indictment  under  Ala.  Rev.  Code,  §8710, 
is  fataUy  defective  for  substituting  **  not  knowing  the  intent  to  restore"  in 
lieu  of  **  not  having,"  etc.— SeUers  v.  State,  49  Ala  357. 

•  WiUiams  v.  People,  101  HI.  882;  People  v.  Wiley,  8  HiU,  194. 
»  U.  S.  V.  Hardyman,  18  Peters  176. 

«6Ala.  845.  S.  P.,  Bumey  v.  State,  87  Ala.  80;  Kearney  v.  State,  48 

lid.  16. 
»  State  v  Gerrish,  78  Mo.  20. 

•  Com.  V.  Campbell,  108  Mass.  486.  In  an  indictment  for  receiving  two 
stoves  and  a  lot  of  hardware  and  granite-ware,  though  the  description  of 
the  latter  articles  is  insufficient,  their  enumeration  is  not  prejudicial  to 
defendant,  where  the  charge  as  to  them  is  abandoned,  and  no  evidence  is 
adduced  that  would  be  inadmissible  if  they  were  stricken  out;  and  a  verdict 
of  guilty  will  be  sustained,  as  to  the  charge  of  receiving  the  other  articles. 
.4:k)mmonwealth  v.  Johnson,  188  Pa.  St.  298. 

'  Miller  v.  People,  18  Colo.  166. 

•  State  V,  McAloon,  40  Me.  188. 
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maintained  by  the  same  allegation  and  proof  of  ownership  as 
will  sustain  a  prosecution  for  larceny.  *  And  an  indictment 
for  receiving  may  describe  the  goods  as  the  property  of  the 
person  from  whom  they  were  taken,  although  as  against  the 
true  owner  his  possession  was  tortious.'  Where  goods  which 
are  the  joint  property  of  three  persons  are  stolen  from  one  of 
them,  who  has  them  in  his  custody  for  sale,  an  indictment 
for  receiving  the  goods  knowing  them  to  be  stolen,  may  allege 
that  they  are  his  property.*  Bank  bills  complete  in  form,  but 
not  issued,  are-  the  property  of  the  bank,  and  may  be  so  des- 
cribed in  an  indictment  for  receiving  them  knowing,  etc.* 
Where  the  offense  charged  is  feloniously  receiving  goods  which 
have  been  stolen  from  an  incorporated  company,  it  is  necessary 
to  allege  in  the  indictment,  and  also  to  prove  at  the  trial,  that 
the  injury  was  done  to  an  existing  corporation.* 

§  319.  Averment  of  value.-r-In  Ehode  Island,  the  common- 
law  distinction  between  grand  and  petit  larceny  having  been 
abolished,  an  indictment  for  receiving  stolen  goods  need  not 
allege  their  value.*  But  in  Texas,  if  the  value  of  the  goods 
stolen  and  received  is  not  alleged  or  proved,  a  conviction  must 
be  reversed.^ 

§  320.  Naming  the  thief. — In  general,  an  indictment  for 

>  Commonwealth  v.  Fimi,  108  Mass.  466;  Same  v.  Maguire,  Id.  469. 

•  Com.  V,  FinD,  nupra. 

*  Com.  y  Maguire,  108  Mass.  469.  An  information  charging  defendant 
with  feloniously  receiving  stolen  goods,  '*  the  property  of  the  estate  of  G. 
H.  Tay  and  O.  J.  Backus,  copartners  doing  business  under  the  firm  name  of 
G.  H.  Tay  &  Co.,"  is  sufficiently  direct  and  certain  as  to  the  ownership  of 
the  stolen  property. — People  v.  Ribolsi,  26  Pac.  Rep.  1082. 

*  People  V.  Wiley,  8  HiU,  194. 

»  Cohen  v.  People,  5  Parker,  330.  Pen.  Code  Tex.  art  724,  defines  **  theft " 
as  the  fraudulent  taking  of  property  belonging  to  another  from  his  posses- 
sion or  from  the  possession  of  some  one  holding  the  same  for  him.  Article 
729  declares  that  *' possession"  is  constituted  *'by  the  exercise  of  actual 
control,  care,  or  management  of  the  property,  whether  the  same  be  lawful 
or  not."  Held,  that  in  an  indictment  for  receiving  stolen  property  which 
belonged  to  an  express  company,  it  is  sufficient  to  lay  the  possession  in  the 
agent  who  had,  at  the  time  it  was  taken,  *'the  actual  control,  care,  and 
management  of  it."— Arcia  v.  State,  28  Tex.  App,  198. 

•  State  V.  Watson,  SRI.  114. 

■»  Sands  v.  State,  18  S.  W.  Rep.  86. 
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receiving  stolen  goods,  knowing  them  to  be  stolen,  need  not 
state  the  name  of  the  person  who  stole  them ;  and  the  allega- 
tion that  his  name  is  unknown  to  the  grand  jury  is  equally 
immaterial.'  But,  if  alleged,  it  must  be  proved.  Where, 
therefore,  the  indictment  charged  larceny  at  conmion  law  by 
one  M. ,  and  that  the  defendant  received  and  aided  in  the  con- 
cealment of  the  property,  knowing  the  same  to  have  been 
stolen,  and  the  larceny  by  M.  as  charged  was  not  proved,  it 
was  held  that  the  conviction  could  not  be  sustained.'  If  the 
indictment  charges  the  thief  to  be  unknown,  the  receiver  may 
be  prosecuted  alone,  although  he  is  deemed  in  law  an  acces- 
sory.* In  Indiana,  if  the  goods  are  charged  to  have  been 
stolen  by  an  unkno^vn  person,  he  must  be  in  some  manner 
identified  or  singled  out,  and  the  grand  jury  must  have  tried 
to  ascertain  his  name.*  One  charged  with  receiving  the  prop- 
erty of  persons  to  the  jury  unknown,  stolen  by  a  person  to 
the  jury  unknown,  will  not  be  entitled  to  acquittal  because 
the  same  grand  jury  have  found  a  bill  imputing  the  same 
larceny  to  a  person  named.*  In  Wisconsin,  the  failure,  in  an 
information  for  receiving,  to  aver  who  stole  the  goods,  may 
be  remedied  by  amendment.*  The  indictment  need  not  allege 
any  consideration  passing  between  the  thief  and  the  receiver.' 

§  321.  Joinder  of  counts;  election. — A  count  for  receiv- 
ing stolen  goods,  knowing,  etc.,  may  be  joined  in  the  same 
indictment  with  a  count  for  larceny,  and  need  not  aver  who 
stole  the  property,  from  whom  it  was  received,  or  that  the  thief 
or  person  from  whom  received  is  unknown.*    Where  the  first 

'  People  V.  Avila,  48  Cal.  196;  State  v.  Coppenburg,  2  Strobh.  278;  Swag- 
gerty  v.  State,  9  Yerg.  388;  State  v.  Hazard,  2  R.  I.  474;  State  v.  Murphy,  6 
Ala.  845;  Ck)m.  v.  Slate,  11  Gray,  60 ;  State  v.  Smith,  87  Mo.  58;  Shriedly 
V.  State,  28  Ohio  St.  130;  People  v.  Ribolsi,  (Cal.)  26  Pac.  Rep.  1082;  State 
V.  Martin,  82  N.  C.  672.  Contra,  State  v.  Ives,  18  Ired.  333;  State  v.  Beatty, 
Phil.  (N.  C.)52. 

*  Com.  V  Bang,  9  Cush.  284. 
» licette  V.  State,  75  Ga.  253. 

*  Foeter  v.  State,  106  Ind.  272. 

*  Com.  V.  Hill,  11  Cush.  187. 

*  State  V.  Jenkins,  60  Wis.  599. 

^  Hopkins  v.  People.  12  Wend  76. 

*  State  V.  Laque,  87  La.  An.  853. 
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count  charged  stealing,  and  the  second  receiving,  and  the  date 
when  and  the  county  where  the  theft  was  committed  were 
properly  alleged  in  the  first  count,  they  need  not  be  repeated 
in  the  second.'  But  each  count  must  be  complete  and  contain 
all  the  material  allegations  which  constitute  the  offense  charged. 
Therefore,  a  count  in  an  indictment  for  receiving  is  defective, 
when  it  does  not  contain  the  name  of  the  defendant,  in  the 
proper  place,  and  distinctly  charge  him  with  receiving  the 
stolen  goods.*  An  indictment  charging  in  one  count  the 
offense  of  receiving  2,000  cigars  of  H.,  and  1,000  cigars  of 
E.,  is  bad  for  duplicity.*  Where  the  indictment  contains  two 
counts,  the  first  charging  larceny  of  certain  goods  and  the 
second  receiving  them,  knowing,  etc.,  the  court  may  proceed 
to  trial  upon  both  counts,  or  compel  the  prosecution  to  elect 
upon  which  count  it  will  proceed.* 

§  322.  Evidence  for  the  prosecution^  generally — {a)  Ad- 
missibility and  sufficiency^  generally, — To  sustain  a  prose- 
cution for  receiving  stolen  goods,  four  things  must  be  proven : 
1 .  That  the  goods  or  other  things  were  previously  stolen  by 
some  other  person.  2.  That  the  accused  bought  or  received 
them  from  another  person,  or  aided  in  concealing  them.  3. 
That  at  the  time  he  so  bought  or  received  or  aided  in  conceal- 
ing them  he  knew  they  had  been  stolen.  4.  That  he  so  bought 
or  received  thera  or  aided  in  concealing  them,  malo  a?ii/no^ 
or  with  a  dishonest  purpose.*  But  it  is  not  necessary  to  prove 
that  defendant  had  actual  possession  of  the  stolen  article,  and 
concealed  it  with  his  own  hands.  If  he  was  present,  knew 
that  it  was  stolen,  saw  it  hid,  kept  silent,  and  refused  to  give 
information  to  the  officers  searching  for  it,  such  conduct  unex- 
plained will  warrant  his  conviction.'  And  where  the  indict- 
ment charges  defendant  with  receiving  jointly  with  two  other 
persons,  he  may  be  convicted,  although  the  evidence  shows 

»  Morgan  v.  State,  (Tex.  App.),  18  S.  W.  Rep.  647. 

»  State  V.  Phelps,  65  N  C.  450. 

«  Kilrow  V.  Ck)m. ,  89  Pa.  St.  480. 

«  State  V.  Hazard,  2  R.  I.  474. 

»  Hey  V.  CJom.,  82  Gratt.  946. 

•  State  V.  St.  Clair,  17  Iowa,  149.    See  State  v.  Turner,  19  Id.  144. 


§  322.]  SECEIYING    STOLEN   GOODS.  861 

only  a  separate  act  of  receiving  by  him.*  Evidence  that 
defendant  received  into  his  store,  at  night,  goods  shown  by  the 
evidence  to  have  been  stolen,  from  persons  who  were  suspic- 
ions characters,  and  one  of  whom  he  knew  to  be  a  professional 
thief,  will  support  a  conviction  for  receiving.*  So  evidence  of 
the  kind  of  shop  which  defendant  kept,  and  the  business  which 
he  there  carried  on,  is  admissible  to  show  his  opportunity  to 
commit  the  offense  char^:ed.'  But  it  is  not  competent  for  the 
prosecution  to  prove  that  the  defendant's  house  was  the  resort 
of  thieves,  who  went  there  to  dispose  of  their  booty.*  And 
where,  under  an  indictment  charging  in  a  single  count,  A. ,  B. 
and  C.  with  receiving  stolen  goods  knowing  that  they  were 
stolen,  it  is  proved  that  A.  received  some  of  the  goods  at  a 
particular  time,  it  is  not  competent  for  the  prosecution  to  show 
that  B.  and  C.  received  the  rest  of  the  goods  at  another  time.* 

>  State  V.  Smith,  87  Mo,  58. 

*  Friedberg  v.  People,  102  lU.  160. 

*Ck>m.  V.  Campbell,  108  Mass  486.  Proof  tliat  B.  and  D.,  who  were 
alleged  to  have  stolen  the  goods,  about  the  period  of  the  larceny  were  often 
seen  in  comi>any  going  out  in  the  evening  and  returning  home  together  is 
admissible;  and  the  prosecution  need  not  prove  the  precise  days  named  by 
the  witnesses  as  those  on  wliich  they  saw  B.  and  D.  together.  Com  v. 
Hills,  10  Cush.  580.  Certain  papers  produced  from  a  closet  to  which  there 
was  evidence  that  defendant  had  access,  which  papers,  as  the  testimony 
also  tended  to  show,  were  wrappers  of  the  stolen  goods,  were  admissible  in 
evidence.  Com.  v.  Mullen,  150  Mass.  894.  A  witness  testified  that  he 
called  on  the  defendants  and  found  that  they  had  the  stolen  property;  that 
he  bought  it  of  them  for  a  great  deal  less  than  it  was  worth;  and  that  he 
had  a  memorandum  of  the  property  in  question  with  him  at  the  time. 
Held  proper  to  show  that  the  witness  had  previously  received  the  memor- 
andum and  the  money  with  which  he  bought  the  stolen  property^  from  the 
owner.  Wills  v.  People,  3  Parker,  478.  Where  it  appears  that  defendant 
and  one  W.  entered  into  a  conspiracy  to  seU  the  property,  a  biU  of  sale  to 
close  the  transaction  with  the  purchaser  executed  by  W.  after  the  price  had 
been  agreed  on,  and  the  property  delivered  to  the  purchaser,  and  while 
defendant  was  in  the  room,  is  admissable  as  part  of  the  res  gestee.—^cFsid- 
den  V.  State,  28  Tex.  App.  241, 

*  People  V.  Pierpont,  1  Wheel.  Cr.  Cas  189. 

*  People  V.  Green,  1  Wheel.  Cr.  Cas.  152.  Under  an  indictment  for  receiv- 
ing '*  one  gold  coin  of  the  value  of  $10,'*  one  bill  of  the  value  of  $10  of  a  cer- 
tain bank,  and  another  of  $5,  purporting  to  be  issued  by  some  national 
bank,  the  evidence  only  showed  that  defendants  received,  the  one  $10.  and 
the  other  $15,  without  showing  whether  it  was  in  coin  or  bank-bills,  or  what 
denomination.  Held,  insufficient  for  a  conviction.  Williams  v.  People,  101 
lU  882.    The  store  of  H.  was  broken  open  and  a  number  of  cigars  stolen 
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(J)  Proof  that  a  larc&ny  was  committed. —  It  is  absolutely 
essential  to  a  conviction  for  having  received  stolen  money  for 
gain,  knowing  it  to  have  been  stolen,  that  the  prosecution 
should  prove,  beyond  a  reasonable  doubt,  that  a  larceny  of  the 
money  had  been  committed ;  and  this  fact,  being  the  corpus 
delicti,  cannot  be  established  alone  by  the  confession  of  the 
accused.* 

(c)  Proof  of  ownership,  value,  etc. —  An  indictment  for 
receiving  stolen  goods  cannot  be  supported  without  proof 
showing  a  property,  either  general  or  special,  in  the  person 
charged  to  be  the  owner.  So  held  where  H.  was  alleged  to 
be  the  owner  of  the  stolen  property,  but  was  merely  proved 
to  have  been  directed  by  a  sheriff,  who  had  only  made  an 
invalid  levy  thereon  to  take  charge  of  it.*  Where  the  owner- 
ship is  alleged  in  a  corporation,  its  corporate  existence,  at  least 
de  facto,  must  be  shown.*  The  owner  of  the  property  may 
state  what  its  value  was  to  him,  since  that  is  a  fact  tending, 
however  slightly,  to  show  its  real  value.*  Where  goods  are 
received  at  different  times  pursuant  to  a  conspiracy,  their 

therefrom.  The  defendant  was  indicted  on  the  charge  that  he  had  received 
the  cigars  knowing  them  to  have  been  stolen.  P.  swore  that  he,  E.  and  C. 
committed  the  larceny.  At  the  trial,  to  show  guilty  knowledge,  C  testi- 
fied: '*I  knew  of  defendant  receiving  stolen  goods  from  what  I  heard  him 
say  before  the  larceny;  was  at  his  hotel;  was  talking  with  him  about  receiv- 
ing stolen  goods;  we  were  talking  about  securing  the  goods;  don't  know  as 
I  can  teU  what  he  did  say;  he  acknowledged  that  he  took  them.'*  Held, 
that  this  testimony  was  too  vague  and  should  not  have  been  received. — Kil- 
row  V.  Com.  89  Pa.  St.  480. 

^  WiUiams  v.  People,  101  HI.  882.  There  was  evidence  that  a  seal-skin 
sacque,  identified  as  one  manufactured  for  a  firm  from  which  it  was  alleged 
to  have  been  stolen,  was  found  in  defendant's  possession,  and  that  on  Decem- 
ber 23,  1887,  a  woman  whom  defendant  afterwards  registered  at  a  hotel  as 
his  wife,  caUed  at  the  store  of  said  fii-m  in  the  evening,  tried  on  several 
cloaks,  and  finally  ordered  one  sent  to  an  hotel,  C.  O.  D  ,  but  it  was  brought 
back  by  the  collector.  The  loss  of  the  sacque  was  not  discovered  until 
January  18  or  20,  1888,  though  an  inventory  of  stock  was  taken  January 
1st  It  was  not  shown  that  the  woman  took  anything  from  the  store  that 
day,  or  had  opportunity  to  do  so  without  discovery.  Held,  that  the  evidence 
as  to  the  larceny  was  insufficient  to  sustain  a  conviction  of  the  offense 
charged. — People  v.  Montague,  71  Mich.  818. 

«  Brooks  V.  State,  5  Baxter  607. 

»  Miller  v.  People,  13  Colo.  1«6. 

*  Cohen  v.  State,  50  Ala  108. 
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aggregate  value  may  be  considered  in  fixing  the  grade  of  the 
oflfense.*  It  having  been  proved  that  the  price  paid  by  the 
accused  for  the  goods  was  much  less  than  their  value,  it  is  not 
error  for  the  court  to  charge  the  jury  that  it  is  material  for 
them  to  determine  whether  the  transaction  was  a  sale  or  a 
pawn  to  secure  a  loan.* 

(d)  Various  facts  mdioative  of  guiU. — ^Where  a  man 
engaged  in  trade  is  found  in  possession  of  stolen  goods  under 
suspicious  circumstances,  and  declares  that  he  knows,  or  has 
the  means  of  ascertaining,  the  person  from  whom  he  received 
them,  out  of  the  ordinary  course  of  business,  his  failure  to  take 
any  steps  to  point  out  such  person  is  a  fact  from  which  the 
jury  may  draw  the  inference  of  guilt.*  An  indictment  under 
the  Michigan  statute  (R.  S.  1846,  ch.  154,  §  20),  for  aiding  in 
the  concealment  of  any  articles,  money,  goods,  or  property, 
knowing  the  same  to  be  stolen,  is  sustained  by  proof  that 
defendant  assisted  the  thief  in  converting  the  property  to  his 
use,  or  aided  him  in  preventing  its  recovery  by  the  owner, 
without  showing  that  the  property  was  secreted.*  On  a  trial 
for  receiving,  knowing,  etc. ,  evidence  was  properly  admitted 
tending  to  show  that  some  time  after  the  sale  of  the  stolen 
property  by  the  defendant,  and  before  either  he  or  the  thief 
had  been  prosecuted,  the  defendant  was  anxious  that  the  thief 
should  run  away.*     One  may  be  convicted  of  receiving  money, 

»  Levi  V  State,  14  Neb.  1. 

«  Copperman  v.  People,  8  N.  Y.  Supreme  199;  8  Id.  15;  56  N.  Y.  691.  On 
the  trial  of  an  indictment  for  receiving  brass  couplings,  knowing  them  ta 
have  been  stolen,  the  stolen  couplings  were  not  produced,  but  a  similar 
coupling  exhibited.  If  the  couplings  received  by  the  defendant  were 
adapted  to  present  use,  a  presumption  of  guilt  arose  from  the  fact  that  the 
price  he  paid  for  them  was  far  less  than  their  value.  Witnesses  wer& 
called  to  prove  that  they  were  machinists  and  brass  finishers,  and  that 
without  close  inspection,  it  could  not  be  told  whether  couplings  similar  to- 
the  one  shown  in  the  case  were  of  any  use  except  as  old  brass  to  melt  over. 
Heldy  that  the  testimony  was  admissible  as  having  a  tendency  to  destroy 
the  presumption  arising  from  inadequacy  of  price.— Jupitas  v.  People,  84 
lU.  516. 

3  Adams  v.  State,  52  Ala.  879. 

*  People  V.  Beynolds,  2  Mich.  422. 

*  People  V.  Pitcher,  15  Mich,  897, 
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on  evidence  of  his  previous  povert^r  and  subsequent  possession 
of  much  money,  although  the  money  is  not  identified.' 

(e)  GoTwpetency  and  exaraination  of  wif/n^sea. —  The  owner 
of  stolen  property  is  a  competent  witness  against  a  party 
charged  with  having  received  it,  knowing  that  it  had  been 

'  Jenkins  v.  State,  62  Wis.  49.  On  trial  of  a  joint  indictment  of  S.  &  F., 
partners,  for  receiviDg  stolen  property,  it  was  proved  that  S.  refused  to 
purchase  until  F.  should  return;  that  the  thief  left  the  property  with  S., 
and  soon  after  caUed  again  and  found  F.  in,  who  told  him  that  the  detec- 
tives were  after  him,  but  that  if  he  would  come  again  in  the  morning  he 
(F.)  would  purchase;  that  F.  afterwards  denied  to  police  officers  aU  knowl- 
edge of  the  goods,  but  subsequently  on  demand  of  an  officer,  accompanied 
by  the  thief,  reached  under  the  counter  and  handed  over  the  goods.  HMj 
that  these  facts  warranted  a  conviction  of  both  S.  &  F.  as  receivers. — 
Faunce  v.  People,  51  111.  811.  On  a  trial  for  receiving  a  stolen  watch,  an 
officer  testified  that  defendant  admitted  selling  such  watch  and  four  otiiers 
to  G. ,  who  had  to  give  up  one  to  K. ;  that  G.  claimed  the  watches  were 
stolen;  that  defendant  took  them  back,  and  gave  him  his  money,  and  after- 
wards returned  them  to  the  person  from  whom  he  purchased,  but  whose 
name  he  did  not  know.  Defendant  testified  that  he  told  the  officer  that  the 
watch  given  up  to  K.  was  bought  of  A  ,  and  that  the  others  were  bought 
of  H.  K.  testified  that  defendant  said  he  did  not  know  from  whom  he 
bought  the  watch  that  was  given  up,  and  that  the  others  were  bought  of 
different  persons.  Held^  sufficient  evidence  to  warrant  his  conviction. — 
Gunther  v.  People,  (111.  Sup.)  28  N.  E.  Rep.  1101.  A  conviction  for  receiv- 
ing car  brasses,  knowing  them  to  be  stolen,  wiU  be  upheld  where  it  appears 
that  defendant,  a  junk  dealer,  after  the  theft,  in  an  interview  with  some  of 
the  railroad  company's  employes  and  the  chief  of  police,  denied  aU  knowl- 
edge of  the  brasses,  which  were  marked  with  the  company^s  initials;  that 
afterwards  these  brasses  were  discovered  labeled  with  defendant's  shipping 
mark,  who  then  acknowledged  that  he  had  shipped  them;  and  that  the 
foreman  of  the  railroad  company's  shops  had  warned  defendant  not  to  buy 
any  car  brasses,  as  some  had  been  missing  from  time  to  time. — ^Frank  v. 
State,  67  Miss.  125.  A.  and  B.  were  indicted  under  lU  Rev.  St.  1874,  p.  888, 
making  punishable  "  every  person  who,  for  his  own  gain,  or  to  prevent  the 
owner  from  again  xx>ssessing  his  property,  shaU  buy,  receive,  or  aid  in 
concealing  stolen  goods,"  etc.  The  evidence  showed  that  A.  and  B.  having 
undertaken  gratuitously  to  recover  certain  stolen  goods  in  behalf  of  the 
owner,  A.  being  a  detective  and  B.  having  knowledge  of  the  where- 
abouts of  the  goods,  A.  received  $700  to  be  used  to  obtain  the  goods  from  the 
thief,  of  which  he  turned  over  a  part  to  B.,  who  was  to  negotiate  with  the 
thief,  retaining  the  balance  for  the  owner  of  the  goods,  from  whom  he  had 
received  it;  that  B.  subsequently  recovered  certain  goods  by  paying  to  the 
thief  the  full  amount  which  he  received,  according  to  his  own  testimony, 
but  a  smaller  amount  according  to  other  testimony,  and  that  the  goods 
recovered,  when  received  by  the  owner,  proved  to  be  a  portion  only  of 
those  lost.  Hdd,  that  there  was  no  evidence  upon  which  defendants  could 
be  convicted.— Aldrich  v.  People,  101  lU.  16. 
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stolen.'  And  on  the  trial  of  an  indictment  for  feloniously 
receiving  stolen  goods,  defendant  may  be  convicted  upon  the 
testimony  of  an  accomplice  which  is  corroborated  by  proof  of 
the  possession  of  the  goods  by  the  defendant,  although  such 
possession  was  not  proved  by  the  accomplice.*  A  witness  to 
whom  stolen  cattle  were  sold  may,  after  identifying  the  bill  of 
sale  given  to  him,  refresh  his  memory  therefrom  as  to  the 
marks  and  brands  described  therein.' 

§  323.  Showing  previous  conviction  of  thief. — In  general, 
a  person  cannot  be  convicted  of  receiving  stolen  goods  until 
after  the  conviction  of  the  thief.  But  in  Massachusetts,  under 
the  statute  of  1784,  ch.  56,  §  9,  the  receiver  might  be  indicted 
for  a  misdemeanor,  although  the  principal  was  not  prosecuted 
or  known.*  The  record  of  the  conviction  of  the  thief  on  his 
plea  of  guilty  is  not  admissible  in  evidence  to  prove  the  theft 
on  the  trial  of  the  receiver  upon  an  indictment  against  him 
alone,  which  does  not  aver  that  the  thief  has  been  convicted.* 
So  in  Nebraska,  the  receiving  or  buying  of  stolen  goods,  with 
intent  to  defraud  the  owner,  is  not  an  accessory,  but  a  sub- 
stantive offense,  and  a  conviction  may  be  had  without  regard 
to  the  person  who  stole  the  goods,  or  from  whom  they  were 
received.*  In  Texas,  for  the  purpose  of  showing  that  the 
property  was  stolen  before  defendant  was  found  in  possession 
of  it,  an  indictment  charging  one  H.  with  the  theft  of  the 
property,  and  a  judgment  of  conviction  of  said  person  for  such 
theft,  are  admissible ;  and  the  fact  that  such  testimony  was 
introduced  after  defendant  had  rested,  and  was  not  in  rebuttal, 

^  Ckwsenheimer  v.  State,  52  Ala.  813. 

•  Com  V.  Savory,  10  Cush.  585. 

«  McFadden  v.  State,  28  Tex.  App.  241. 

^  Com.  y.  Andrews,  8  Mass.  126.  Defendant  was  indicted  under  Code 
Georgia,  §  4489,  as  an  accessory  after  the  fact,  for  buying  and  receiving 
goods  stolen  by  two  others,  one  of  whom  had  fled,  the  other  having  been 
acquitted  on  the  ground  of  infancy.  Heldf  that,  before  the  defendant 
could  be  convicted,  the  state  must  show  that  tlie  principal,  whether  taken 
or  not,  is  guilty,  and  the  acquittal  of  one  of  the  principals  on  the  ground  of 
infancy  does  not  relieve  the  state  of  this  burden.— Edwards  v.  State,  80 
Ga.  127. 

»  Com.  ▼.  Elisha,  8  Gray  460. 

•  Levi  V.  State,  14  Neb.  1. 
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did  not  constitute  error ;  the  court  having  expressly  charged 
the  jury  that  they  should  consider  the  testimony  for  no  other 
purpose  than  that  indicated.' 

§  324.  Admissions,  declai^ations  and  confessions. —  On  a 

trial  for  receiving  stolen  goods  the  declarations  of  the  accused 
as  to  matters  within  his  knowledge,  or  of  Avhich  he  may  be 
presumed  to  have  knowledge,  and  which  are  relevant  and 
material  to  the  inquiry,  are  admissible  in  evidence.'  Thus, 
evidence  that  defendant  bought  the  property  from  an  ex-con- 
vict for  one-fourth  of  its  value,  and  that  he  afterwards  denied 
having  it,  and  made  contradictory  statements  about  it,  is  suf- 
ficient to  show  that  he  knew  it  to  be  stolen. '  And  evidence 
is  admissible  of  a  conversation  between  the  defendant  and  the 
principal  in  the  larceny.*  Where  husband  and  wife  are  jointly 
indicted  for  receiving,  the  declarations  of  the  wife,  though 
criminating  both,  are  admissible  in  evidence  against  her.* 
Where  a  person  receives  stolen  goods,  knowing  that  they  were 
stolen,  and  sells  them,  it  will  be  presumed  that  the  transaction 
was  on  joint  account ;  and  it  is  competent  to  prove  the  decla- 
rations of  either  party  made  before  the  sale  relative  to  the 
common  enterprise.'     But  the  admissions  of  the  thief,  not 

>  Cooper  V.  State,  (Tex.)  18  S.  W.  Rep.  1011. 

»  Coleman  v.  People,  58  N.  Y.  555. 

»  Huggins  V.  People  (m.),  25  N.  E.  Rep.  1002. 

*  Com.  V.  Jenkins,  10  Gray,  485. 
»  Com.  V.  Briggs,  5  Pick.  429. 

•  People  V.  Pitcher,  15  Mich.  897.  Defendant  was  charged  with  receiving 
a  stolen  watch,  and  admitted  that  after  the  theft  he  had  sold  a  watch  of  the 
same  number  as  the  stolen  watch.  Held,  sufficient  evidence  tliat  the  stolen 
watch  had  been  in  his  possession.— Gunther  v.  People  (111.  Sup.),  28  N.  E. 
Rep.  1101.  It  was  proved  that  the  goods  were  stolen  by  the  clerk  of  the 
complainant,  and  sold  or  pawned  to  the  prisoner,  and  that  previous  to  tlie 
particular  act  charged  there  had  been  a  series  of  similar  transactions 
between  the  clerk  and  the  piisoner,  in  which  the  latter  had  received  from 
the  clerk  goods  belonging  to  the  complainant  similar  to  those  described  in 
the  indictment.  Heldy  that  conversations  had  between  the  accused  and  the 
clerk  at  the  time  of  such  transactions  were  admissible  as  tending  to  prove 
guilty  knowledge. — Copperman  v.  People,  15  N.  Y.  Supreme  199;  8  Id.  15; 
afii'd  56  N.  Y.  591.  To  prove  guilty  knowledge,  evidence  was  given  that, 
being  asked  by  a  constable  the  prices  he  had  given,  the  accused  said  he  did 
not  then  know,  but  his  wife  would  make  out  a  list  of  tliem,  and  nest  day 
she,  in  his  presence,  produced  a  list  which  was  received  in  evidence  against 
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made  in  defendant's  presence,  are  inadmissible  in  the  absence 
of  testimony,  other  than  that  of  the  witness,  that  the  defend- 
ant had  conspired  with  the  latter  to  commit  the  crime.*  Con- 
fessions of  one  accused  of  receiving  stolen  goods,  although 
made  when  under  arrest,  without  being  cautioned,  if  accom- 
panied by  a  statement  of  facts  and  circumstances  conducing 
to  support  his  guilt,  and  afterwards  found  to  be  true,  and 
which  led  to  the  finding  of  the  stolen  property,  are  admissible 
in  evidence.* 

§  325.  Possession  of  the  stolen  goods. — The  general  rule 
is  that  the  mere  possession  of  stolen  goods  is  not  evidence  that 
the  party  in  whose  possession  they  are  found  received  them 
kowing  they  had  been  stolen."  In  New  York,  however,  it  is 
held  that  the  presumption  of  guilt  arising  from  the  recent  pos- 
session of  stolen  property  applies  as  well  to  one  charged  with 
unlawfully  receiving  it  as  to  one  charged  with  the  original 
taking.*    Evidence  is  admissible,  however,  that  other  stolen 

him.  Held,  admissible.— Regina  v.  MaUory,  L.  R.,  13  Q.  B.  D.  88;  50  L.  T. 
459;  32  W.  R.  721.  Defendant  was  jointly  tried  with  M  and  others  for 
receiving  stolen  goods.  The  officer  who  arrested  defendant  was  permitted 
to  testify  that  he  asked  M. ,  in  defendant's  presence,  whether  defendant  w*as 
the  man  who  gave  him  the  statues  which  were  part  of  the  stolen  property, 
to  which  defendant  replied,  *' I  never  gave  you  any  statues."  Held,  that 
the  testimony  was  incompetent  to  establish  in  any  way  the  guilt  of  defend- 
ant by  the  declaration  of  M. ,  but  was  properly  admitted  for  the  sole  purpose 
of  showing  what  defendant  said,  and  the  connection  in  which  it  was  said. — 
Commonwealth  ▼.  MuUen,  150  Mass.  394. 

»  Dye  V.  State  (Ind.  Sup.),  29  N.  E  Rep.  771.  There  was  evidence  of 
statements  by  defendant,  when  trying  to  get  the  goods  from  the  place  in 
wliich  they  were  after  being  stolen,  that  he  had  put  them  there;  that  a  man 
liad  been  arrested  for  stealing  them;  and  that  he  desired  to  get  them,  so 
that  nothing  could  be  done  to  that  person.  Held,  that  this  would  sustain  a 
conviction  for  receiving  them,  knowing  them  to  have  been  stolen. — People 
V.  McKenna,  58  Hun  609 

■  Sands  v.  State  (Tex.  App.),  18  S.  W.  Rep.  86. 

^  Durant  v.  People,  13  Mich.  351;  Sartorius  v.  State,  24  Miss.  602;  State  v. 
Bulla,  89  Mo  595. 

*  People  V.  "Weldon,  111  N.  Y.  569.  The  court  charged  "  that  the  posses- 
sion of  stolen  goods,  immediately  after  the  larceny,  if  under  peculiar  and 
suspicious  circumstances,  where  there  is  evidence  tending  to  show  that 
some  other  person  or  persons  stole  the  property,  such  possession,  not  being 
satisfactorily  explained,  would  warrant"  a  conviction.  Held,  no  error.— 
Goldstein  v.  People,  82  N.  Y.  281. 
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goods  were  found  in  the  possession  of  the  defendant,  to  show 
guilty  knowledge.' 

§  326.  Proof  of  preylous  similar  acts. —  To  prove  guilty 
knowledge,  it  may  be  shown  that  the  prisoner  had  before 
received  stolen  goods  from  the  same  person.  Nor  is  it  neces- 
sary even  that  they  be  from  the  same  person  or  of  a  similar 
character."  Although  the  prosecution  may  give  in  evidence  a 
series  of  other  acts  of  the  like  character,  to  show  the  knowl- 
edge or  scienter  of  the  accused,  or  to  rebut  any  presumption  of 
innocent  mistake,  yet  the  prisoner  cannot  prove  the  declar- 
ations of  the  persons  from  whom  he  received  the  stolen  goods.' 
But  when  it  appears  that  a  person  is  in  the  habit  of  buying 
different  kinds  of  property,  some  of  it  legitimately  and  hon- 
estly, the  wrongful  act  in  receiving  one  article  is  not  compe- 
tent to  prove  a  criminal  intent  in  receiving  another,  differing 
in  time,  kind  of  property,  the  person  from  whom  stolen  and 
the  person  from  whom  received.*  In  order  to  show  guilty 
knowledge,  under  34  and  35  Vict.,  ch.  112,  §  19,  it  is  not 
sufficient  merely  to  prove  that  ''  other  property  stolen  within 

>  Devoto  y.  Com.,  8  Mete  (Kj.)  417.  Where  an  indictment  aUeged  the 
receiving  or  aiding  in  the  concealment  of  a  sheep  and  of  honey  in  the  comb, 
which  had  been  stolen,  it  was  held  that  the  fact  that  strained  honey,.  &iid 
the  cloth  through  which  it  was  strained,  and  mutton  taUow  and  scraps, 
were  found  on  the  defendant's  premises,  was  admissible  in  connection  with 
evidence  tending  to  show  that  a  sheep  was  killed  and  honey  in  the  comb 
taken  there.— Com.  v.  Slate,  11  Gray,  fiO. 

'  State  V.  Ward,  49  Conn.  429;  Copperman  v.  People,  56  N.  Y.  501;  Shried- 
ley  V.  State,  23  Ohio,  St.  180;  Coleman  v.  People,  58  N  Y.  565;  affi'g  4  N. 
Y.  Supreme  61 ;  Commonwealth  V.  Charles,  14  Phila.  663;  Commonwealth 
▼.  Johnson,  26  W.  N.  C.  8;  State  v.  Jacob,  80  S.  C.  131;  Morgan  v.  State, 
(Tex.  App.)  18  S.  W.  Rep.  647.  To  establish  the  fact  of  guilty  knowledge, 
evidence  was  admitted,  tending  to  show  that  defendant  was  personaUy 
implicated  in  three  instances  where  larceny  was  attempted  or  committed, 
and  that  he  took  immediate  action  to  conceal  certain  goods  upon  informa- 
tion conveyed  to  him  in  relation  to  a  fourth;  that  P.  aided  in  the  perpetra- 
tion of  each  crime,  and  there  was  proof  that  between  him  and  defendant 
the  intercourse  was  constant  and  confidential.  Held^  that  these  transac- 
tions were  not  so  remote  from  each  other  as  to  be  totally  distinct,  and  it 
was  not  error  for  the  court  to  admit  evidence  of  them  as  tending  to  show 
guilty  knowledge  in  defendant.    Kelrow  v.  Com.,  89  Pa.  St,  480. 

»  People  V.  Rando,  3  Parker,  335;  Wills  ▼.  People.  Id.  478. 

*  Coleman  v.  People,  55  N.  Y.  82. 
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the  preceding  period  of  twelve  months,"  had  at  some  time  pre- 
viously been  dealt  with  by  the  prisoner.  It  must  be  proved 
that  such  ''  other  property"  was  found  in  the  possession  of  the 
prisoner  at  the  time  when  he  is  found  in  possession  of  the  prop- 
erty which  is  the  subject  of  the  indictment.* 

§  327.  Hatters  of  defense. —  {a)  In  general. —  A  purchase 
in  good  faith  from  one  having  possession,  and  without  knowl- 
edge or  reason  to  believe  that  the  things  purchased  were 
stolen,  is  a  valid  defense,  and  such  purchase  being  an  issue  in 
the  case,  a  charge  is  deficient  that  fails  to  enunciate  the  law 
applicable  to  such  defense.*  So,  evidence  that  the  thief  was 
reputed  in  the  community  to  be  a  regular  and  honest  dealer  in 
such  goods  is  admissible.'  But  proof  of  drunkenness  will  not 
support  an  averment  of  a  want  of  guilty  knowledge  in  receiv- 
ing stolen  goods.*  Upon  the  question  whether  the  accused 
bought  the  goods  knowing  them  to  have  been  stolen,  the 
evidence  being  circumstantial,  evidence  of  the  good  character 
of  the  accused  is  competent.*    But  it  is  no  defense  that  the 

>  Regina  ▼.  Drage,  14  Cox  Cr.  Cas  85.    Evidence  was  admitted  that  the* 
pijfloner  had  previously  been  in  possession  of  stolen  property  of  a  similar- 
nature,  though  he  had  parted  with  the  possession  of  it  before  the  date  of  the 
present  stealing.     Held,  inadmissible,  not  being  within  section  19,  Preven- 
tion of  Crimes  Act  1871.    Regina  v.  Carter,  L.  R.,  12  Q.  B.  D.  522;  58  L.  J., 
M.  C.  96;  50  L.  T.  482,  596;  82  W.  R.  668.    On  an  information  for  receiving 
stolen  goods  from  W  .  where  the  information  alleged  that  the  property  was 
received  on  or  about  December  8,  1888,  and  the  evidence  showed  that  it 
was  stolen  between  the  7th  and  11th  of  December,  and  the  purpose  was  to 
show  guilty  knowledge  by  defendant  on  December  8th,  it  was  error  to  . 
admit  evidence  that  other  articles  found  in  the  house  occupied  by  defendant 
and  W.  on  March  11,  1889,  had  been  stolen  by  reason  of  burglaries  com- 
mitted subsequent  to  December  8th.— People  v.  WiUard,  (Cal.)  28Pac.  Rep. 
585. 

»  Massey  v.  State,  10  Tex.  App.  644. 

•  Com.  V.  Gazzolo,  128  Mass  220;  25  Am.  Rep.  79. 

*  Com.  V.  Finn,  108  Mass.  466. 

•Hey  V.  Com.,  32  Gratt.  946.  On  trial  of  an  indictment  for  receiving 
**  three  bonds  of  the  United  States,  each  of  the  value  of  $10,000,  the  property 
of  S., knowing  them  to  have  been  stolen,"  it  appeared  that  after  the  larceny 
and  before  defendant  received  the  bonds,  they  had  been  fraudulently 
altered  by  erasing  the  name  of  S.  and  inserting  that  of  C.  The  verdict  was 
*<  guilty  of  receiving  two  bonds."  Held^  that  the  alteration  did  not  destroy 
the  character  of  the  bonds,  nor  the  ownership  of  S. — Commonwealth  v. 
White,  128  Mass.  480;  25  Am.  Rep.  116. 
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defendant  received  the  goods  as  a  friendly  act  to  the  thief, 
without  any  benefit  or  expectation  of  benefit.* 

(J)  Former  jeopa/rdy, — An  acquittal  upon  one  indictment 
for  receiving  stolen  goods  is  no  bar  to  the  prosecution  of  the 
same  defendant  upon  another,  without  further  proof  of  the 
identity  of  the  offenses  than  that  the  goods  described  in  the 
second  indictment  are  such  that  the  averments  of  the  first 
indictment  might  describe  them.*  So  an  acquittal  in  one 
county  is  no  bar  to  an  indictment  in  another  county  for  the 
same  offense  of  receiving,  unless  it  appears  that  the  offense  was 
committed  in  the  former  county.  *  An  answer  to  an  information 
for  receiving  stolen  goods,  which  sets  forth  that  defendant 
had  previously  been  arrested  on  an  indictment  for  the  same 
offense,  had  given  bail,  and  on  his  appearance  for  trial  the 
state  had  dismissed  the  case,  and  that  the  indictment  had  not 
been  quashed  nor  the  grand  jury  discharged  for  the  term,  is 
insufficient  in  abatement.* 

((?)  Declarations  and  conversationa, — One  on  trial  for  receiv- 
ing stolen  goods  may  show  by  his  own  testimony  the  circum- 
stances under  which  he  received  them,  and  the  conversation 
which  then  took  place.*  He  may  give  in  evidence  the  decla- 
rations of  the  men  from  whom  he  alleged  that  he  bought  the 
property,  made  at  the  time  of  the  alleged  purchase.*  And  in 
accounting  for  the  possession  of  the  goods,  he  may  show, 
after  proving  that  they  were  purchased  and  received  in  his 
absence  by  an  agent,  as  a  part  of  the  res  gestw,  what  was  said 
to  such  agent  by  the  seller  in  respect  to  the  title  or  ownership 
at   the   time  of  the   agent's  purchase.^    But  he  cannot  be 

>  Com.  V.  Bean,  117  Mass.  141;  State  v.  Bushing,  69  N.  C.  29. 

^  Commonwealth  v.  Sutherland,  109  Mass.  342. 

«  Campbell  v.  People,  109  lU.  565;  50  Am.  Rep.  621. 

-*  Dye  V.  State,  (Ind.  Sup.)  29  N.  E.  Rep.  771. 

^  State  V.  Bethel,  97  N.  C.  459. 

-•  People  V.  Dowling,  84  N.  Y.  478. 

'  O'ConneU  v.  State,  55  Ga.  296.  On  the  trial  of  a  woman  for  receiving, 
it  was  proved  that  the  goods  had  been  stolen  by  a  brother  of  defendant,  and 
that  they  were  found  with  a  large  amount  of  other  stolen  property  in 
defendant's  house,  no  person  being  at  the  time  in  the  house  but  defendant 
and  one  K.  K.  being  introduced  by  defendant,  she  proposed  to  ask  him 
what  was  said  by  the  brother  at  an  interview  between  them,  after  the 
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allowed  to  prove  that  during  the  week  previous  to  receiving 
the  goods  he  stated  publicly  his  expectation  that  he  would  get 
them.** 

§  328.  Variance. —  One  indicted  for  receiving  stolen  goods 
cannot  be  convicted  upon  proof  of  larceny.*  And  where  the 
indictment  charges  that  the  accused  received  the  goods  from 
the  principal  felon,  and  the  proofs  show  that  they  were 
received  from  a  person  to  whom  the  thief  had  delivered  them, 
the  variance  is  fatal.'  But  there  is  no  variance  between  the 
charge  in  an  affidavit,  before  a  justice,  of  receiving  stolen 
goods  knowiug  them  to  be  stolen,  and  an  amended  affidavit 
and  information  in  the  circuit  court,  charging,  in  the  first 
count,  that  defendant  received  stolen  goods,  and,  in  the  second, 
the  larceny  of  goods.*  Nor  where  defendant  was  indicted  for 
receiving  stolen  pork,  and  the  evidence  showed  that  the  prop- 
erty, when  stolen,  was  not  pork,  but  a  live  hog,  which  was 
killed  and  cut  up  by  the  thieves,  and  that  defendant  received 
and  helped  conceal  the  pieces.* 

§  329.  Inst rnctions  to  the  Jury. —  A  charge  to  the  jury 
that  if  the  prisoner  received  stolen  goods  under  such  circum- 
stances that  any  reasonable  man  of  ordinary  observation  would 
have  kuown  that  they  were  stolen,  and  concealed  them,  they 
would  be  justified  in  finding  that  he  knew  they  had  been 
stolen,  is  unobjectionable.*     So  is  an  instruction  under  which 

goods  were  stolen,  relative  to  sending  his  trunks  to  her  house.    Held^  that 
the  question  was  proper  as  a  part  of  the  res  gesice.—DvLrsLnt  v.  People,  18 
Mich.  851 
>  People  V.  Wiley,  3  HQl  194. 

*  State  V.  Honig,  9  Mo.  App.  298. 

'  United  States  v.  De  Bare,  6  Biss.  858. 

*  Kenneger  t.  State,  120  Ind  176. 

»  Sands  v.  State,  (Tex.  App.)  18  S.  W.  Rep.  86.  Pen.  Code  Cal.,  §  956, 
provides  that  when  an  offense  involves  the  commission  of  a  private  injury, 
and  is  described  with  sufficient  certainty  in  other  respects  to  identify  the 
act,  an  erroneous  allegation  as  to  the  person  injured  is  not  material.  Held, 
that  where  the  charge  was  feloniously  receiving  goods  stolen  from  the 
estate  of  G.  H.  Lay  and  O.  J.  Backus,  copartners,  and  the  proof  showed 
that  one  of  the  partners  was  dead,  and  his  executors  were  the  legal  owners 
of  his  property,  the  variance  was  not  material.— People  v.  Ribolsi,  26  Pac. 
Rep.  1082. 

*  CoUins  V.  State,  88  Ala.  484. 
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the  jury  might  have  found  defendant  guilty,  though  he  had 
not  received  all  the  cattle  mentioned  in  the  indictment,  as  the 
value  of  the  property  is  not  a  material  element  of  the  offense/ 
Or  one  ''  that  the  possession  of  stolen  goods,  immediately  after 
the  larceny,  if  under  peculiar  and  suspicious  circumstances, 
where  there  is  evidence  tending  to  show  that  some  other  per- 
son or  persons  stole  the  property,  such  possession  not  being 
satisfactorily  explained,  would  warrant"  a  conviction.*  The 
court  should,  as  a  general  rule,  instruct  the  jury  hypothetically, 
and  not  assume  a  conclusive  effect  to  circumstances,  or  assume 
that  they  are  proved.  Thus,  where  on  the  trial  of  an  indict- 
ment for  receiving  stolen  goods,  the  court  charged  the  jury 
that  a  guilty  knowledge  on  the  part  of  the  defendant  might 
be  shown  by  proving  that  he  bought  the  goods  very  much 
under  their  value,  or  denied  their  being  in  his  possession,  or 
the  like,  it  was  held  error,  such  facts  not  constituting  a  legal 
conclusion  of  guilt.'  So  also,  an  instruction  that  if  defendant 
received  aiid  concealed  the  goods,  then  having  such  informa- 
tion as  would  lead  a  person  of  common  honesty,  prudence  and 

>  People  ▼.  Fitzpatrick,  80  Cal.  688.  On  the  trial  of  an  indictment  oontaln- 
ing  a  count  for  larceny  and  a  count  for  receiving  stolen  goods,  the  court,  hav- 
ing charged  the  jury,  as  to  the  former  count,  that  one  of  the  essentials 
thereof  was,  that  the  goods  *'  were  so  stolen  by  the  identical"  defendant, 
naming  him,  '*  named  in  the  indictment,  alone,  or  by  him  acting  jointly 
with  others,"  instructed  as  to  the  latter  count  that  it  was  material  there- 
under *'  that  the  articles  named  in  that  count,  or  some  of  them,  were  by 
some  one  feloniously  stolen,  taken,  and  carried  away  from "  the  owner 
named  in  the  indictment.  Held^  that  the  jury  could  not  have  been  misled 
by  such  instruction  as  to  the  receiving  of  stolen  goods,  by  its  failure  to  state 
that  the  goods  must  have  been  feloniously  taken  by  some  one  other  than 
the  defendant.     Owen  v.  State.  52  Ind.  879. 

«  Goldstein  v.  People,  82  N.  Y.  281. 

»  People  V.  Levison,  16  Cal.  98.  The  court  charged  that "  under  our  stat- 
ute the  following  presumptions  are  to  be  regarded  as  satisfactory,  if  uncontra- 
dicted, but  may  be  controverted,  viz. :  That  an  unlawful  act  was  done  with 
unlawful  intent,  and  that  a  person  intends  the  ordinary  consequences  of  his 
voluntary  act.  The  effect  of  these  rules  is  that  when  the  doing  of  an  act  is 
proven  which,  if  there  be  guilty  intent,  would  be  a  violation  of  law,  the 
burden  of  proving  the  act  to  have  been  without  such  intent  is  in  most  cases 
upon  the  accused."  Heldy  erroneous,  where  the  defense  was  confined  to 
the  original  transaction  on  which  the  accusation  was  founded,  and  no 
special  defense,  as  insanity  was  interposed.— People  v.  Ribolsi,  (Cal.)  26  Pac. 
Rep.  1082. 
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judgment  to  the  conclusion  that  the  goods  were  stolen,  then  he 
acted  with  guilty  knowledge,  is  an  invasion  of  the  province  of 
the  jury,  and  therefore  error.  It  is  not  matter  of  law,  nor  is 
it  even  correct  as  matter  of  fact.  *  Where  defendant  testifies 
that  she  took  the  goods  for  services  rendered,  and  did  not 
know  they  were  worth  more  than  the  services,  a  charge  that 
whether  defendant  knew  the  value  was  a  question  for  the  jury, 
but  that  their  value  was  evidently  much  greater  than  defend- 
ant's services,  is  in  conflict  with  the  constitutional  provision 
prohibiting  a  charge  on  the  facts.*  Again,  it  is  error  for  the 
court  to  submit  the  law  with  regard  to  theft  of  property  under 
the  value  of  $20,  where  the  proof  raises  no  such  issue.'  And 
an  instruction  that  the  possession  of  property  stolen  is  not 
positive  evidence  of  guilt,  but  is  a  circumstance  sufficient  to 
warrant  the  presumption  of  guilt  of  defendant,  if  the  evidence 
shows  that  such  possession  was  recent,  was  personal  and 
exclusive,  ete. ,  is  objectionable  as  being  on  the  weight  of  evi- 
dence.* A  party  knowing  property  to  have  been  stolen,  has 
no  right  to  conceal  the  same,  even  with  the  intention  to  save 
himself  from  loss ;  and  a  clause  in  an  instruction,  on  the  part 
of  the  defendant,  announcing  a  different  rule,  will  vitiate  the 
entire  instruction.  An  instruction  diverting  the  attention  of 
the  jury  to  a  particular  part  of  the  evidence,  and  giving  it 
undue  importance,  and  which  also  gives  a  construction  to  a 
letter  of  the  defendant  not  warranted  by  any  correct  reading, 
is  properly  refused.*    In  Alabama,  although  under  an  indict- 

>  Robinson  ▼.  State,  84  Ind.  452. 

*  State  V.  Houston,  29  S.  C.  108  On  trial  for  receiving  stolen  goods  B. 
testified  that  one  of  the  articles  had  her  private  mark  on  it,  and  that  such 
mark  had  not  been  put  on  it  since  it  had  been  taken  from  defendant's  pos- 
session. Defendant  testified  that  it  had  no  mark  on  it  when  taken  frotn 
her  possession.  B.'s  veracity  was  not  impeached,  and  the  inquiry  was  as 
to  whether  she  might  not  have  been  mistaken.  The  court  charged  tliat  it 
was  improbable  that  the  mark  was  put  on  the  article  after  it  left  defend- 
ant's possession  without  B.'s  knowledge,  and  that,  if  the  jury  decided 
"  that  the  witness  had  willfully  mis-stated  a  fact,"  they  might  find  that  she 
had  mis-stated  other  facts  to  her  advantage.  Held  an  expression  of  opinion 
on  facts,  requiring  a  new  trial.  McGk>wan,  J.,  dissenting.— Statie  v.  Jacob, 
80  S.  C.  181. 

»  Moore  v.  State,  (Tex.)  12  S.  W.  Rep.  407. 

*  Cooper  V.  Stete,  (Tex.)  18  S.  W.  Rep.  1011. 

*  Campbell  v.  People,  109  lU.  565. 
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merit  for  buying  or  receiving  stolen  property,  the  defendant 
cannot  be  convicted  of  concealing  or  aiding  in  the  concealment 
of  the  property,  yet  the  court  may  properly  refuse  to  instruct 
the  jury  that  on  such  proof,  ''they  cannot  find  him  guilty  as 
charged  in  the  indictment,"  since  such  proof  does  not  negative 
the  buying  or  receiving.  * 

§  330.  Terdict ;  conviction. —  In  Alabama,  where  the  in- 
dictment contains  two  separate  counts,  one  for  larceny,  and 
the  other  for  receiving  stolen  goods,  a  verdict  of  "guilty  as 
charged  in  the  second  count,  to  wit,  of  receiving  stolen  goods, 
knowing  them  to  be  stolen,"  will  support  a  conviction  under 
the  second  count."  In  Georgia,  where  the  defendant  is  in- 
dicted on  two  counts  for  simple  larceny  and  receiving  stolen 
goods  knowing  them  to  have  been  stolen,  the  gist  of  the 
oflfense  in  the  last  count  is  the  felonious  knowledge  that  the 
goods  were  stolen,  and  if  the  jury  find  a  special  verdict  of 
''  guilty  of  receiving  stolen  goods,"  without  more,  the  verdict 
is  bad,  and  the  judgment  will  be  arrested.'  So,  in  Louisina,  a 
verdict  "guilty  of  knowingly  receiving  stolen  property,"  does 
not  sufficiently  state  the  intent,  to  be  the  basis  of  a  legal  sen- 
tence, upon  a  charge  under  Rev.  St.  §  832,  prohibiting  the 

*  Huggins  v.  State,  41  Ala.  808.  On  an  indictment  for  receiving  stolen 
goods  there  was  evidence  that,  when  the  goods  were  found  in  defendant's 
possession,  he  stated  that  he  bought  them  from  a  peddler.  Several  wit- 
nesses testified  that  they  saw  him  buy  them  from  a  peddler.  The  court 
charged  that  if,  when  the  goods  were  found  in  defendant's  possession,  he 
gave  an  explanation  that  was  reasonable,  natural,  and  probably  true,  then 
the  jury  could  not  convict  him  unless  the  state  proved  such  explanation 
false  beyond  a  reasonable  doubt.  Held  that,  in  the  absence  of  an  exception 
or  a  request  for  a  further  charge,  it  was  not  error  to  omit  to  charge  as  to 
the  independent  evidence  of  defendant's  purchase  of  the  goods. — Williams 
V.  State,  (Tex  )  15  S.  W.  Rep.  285.  On  indictment  for  theft  of  a  horse,  the 
defense  being  that  defendant,  believing  the  horse  to  belong  to  one  T., 
received  it  from  him,  and  at  his  request  took  it  into  another  state,  and  the 
evidence  tending  to  support  such  defense,  it  is  eri'or  to  refuse  to  charge 
that,  if  T.  delivered  the  horse  to  defendant,  who  did  not  participate  in  the 
theft  of  the  same  as  principal,  the  latter  should  not  be  convicted  of  the 
theft  of  the  horse,  though  T.  had  in  fact  stolen  it,  and  defendant  knew  the 
fact  when  he  received  it  — Moore  v.  State.  28  Tex.  App.  377. 

«  Oxford  V.  State,  83  Ala.  416. 

»  O'Conneli  v.  State,  55  Ga.  191. 
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receiving  of  goods  knowing  them  to  be  stolen. '  And  an  indict- 
ment charging,  in  one  count,  one  defendant  with  larceny  of 
three  hogs,  and  another  defendant,  in  another  count,  with  hav- 
ing received  the  same  hogs,  knowing  them  to  have  been  stolen 
property,  a  verdict  acquitting  defendant  of  the  charge  of  lar- 
ceny necessitates  the  discharge  of  the  other  defendant.*  In 
Maine,  a  general  verdict  on  an  an  indictment  for  concealing 
stolen  goods  implies  that  the  proof  was  complete  as  to  all  of 
the  goods  described  collectively  in  the  indictment.*  In  New 
York,  under  an  indictment  which  charges  the  receiving  of 
stolen  goods  from  the  thief,  naming  him,  a  conviction  will  be 
sustained  which  does  not  find  by  whom  the  goods  were  stolen.* 
The  Utah  criminal  procedure  act  does  not  require  or  contem- 
plate that  the  jury  should  find  the  value  of  the  property 
stolen ;  that  provision  of  the  statute  which  speaks  of  degrees 
does  not  apply  to  a  larceny  case.  So,  on  indictment  for 
buying  and  receiving  stolen  property,  a  verdict:  "We,  the 
jury,  find  the  defendant  guilty,  as  charged  in  the  indictment," 
is  correct  in  form.*  Under  the  Wisconsin  statute,  which  pro- 
vides the  same  penalty  for  one  who  receives,  conceals,  or  aids 
in  concealing  property,  knowing  it  to  have  been  stolen,  as  is 
prescribed  for  the  stealing  itself,  where  one  is  charged  in  sepa- 
rate counts  with  both  crimes,  a  general  verdict  of  guilty  is 
sufficient,  without  specifying  the  count  to  which  it  relates.* 

*  State  v.  Burdon,  38  La.  An.  857. 

'  State  V.  Antoine,  43  La.  Ann.  945. 
«  State  V.  Gerrish.  78  Me.  20. 

*  People  V.  CasweU,  21  Wend.  86. 
»  People  V.  Gaugh,  2  Utah  70. 

'  Nelson  v.  State,  52  Wis.  534.  An  indictment  aUeged  that  the  defendant 
received  various  articles  of  stolen  property,  knowing  them  to  have  been 
stolen,  and  described  and  stated  the  value  of  each  article.  The  defendant 
pleaded  that  he  was  "guilty  of  receiving  fifty  dollars'  worth  of  said  prop- 
erty in  manner  and  form  as  set  forth  in  the  indictment."  Held^  that  judg- 
ment could  not  be  rendered  against  him  on  the  plea. — O'Connell  v.  Com.,  7 
Mete.  460.  Upon  the  trial  of  an  indictment  charging  the  prisoner  with 
having  feloniously  received  stolen  property,  knowing  it  to  have  been 
stolen,  the  jury  brought  in  a  verdict  in  writing,  finding  **  the  prisoner 
guilty  of  receiving  stolen  goods,  knowing  them  to  be  stolen."  Held^  that 
the  verdict  was  a  special  one  and  could  not  be  enlarged  by  intendment;  and 
that  as  it  did  not  find  that  the  prisoner  received  the  goods  feloniously,  it 
was  not  sufficient  to  sustain  a  conviction. — Miller  v.  People,  25  Hun  473. 
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§  331.  Sentence  and  punishment. — Beoeivers  of  stolen 
goods,  knowing  them  to  be  such,  are  ponishable  in  Connecti- 
cut, the  same  as  a  principal.^  In  Illinois,  there  cannot  be 
imprisonment  in  the  penitentiary  for  the  offense  of  receiving 
property  obtained  by  robbery,  unless  the  value  of  the  property 
exceeds  $15 ;  and  to  authorize  such  punishment  the  verdict  of 
the  jury  must  find  the  value  of  the  property.' 

>  State  ▼.  Western,  9  Conn.  627;  95  Am.  Dec.  46. 

*  Tobin  y.  People,  104  HL  566;  Thompson  r.  People,  136  lU.  256. 
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CHAPTER  XXXiy. 

WHAT  AMOUNTS  TO  BURGLARY;  JURISDICTION. 

§  888.  What  constitutes  burglary,  generally. 
888.  What  does  not. 

884.  What  premises  may  be  burglarized. 

885.  What  is  a  breaking  or  entry. 

886.  Ck>nstructive  breaking. 

887.  Day  or  night-time. 

888.  Breaking  out,  after  entry  without  breaking. 

839.  The  felonious  intent. 

840.  Who  is  a  principal  offender. 

841.  Construction  of  statutes;  jurisdiction. 

§  332.  What  constitutes  burglary^  generally. —  The  term 
^'burglar"  is  derived  from  "burgh,"  signifying  a  house,  and 
"•'laron,"  meaning  a  thief;  a  burglar,  therefore  is  a  '*  house- 
thief."  '  Burglary,  at  the  common  law,  consists  in  breaking 
into  and  entering  a  dwelling-house  in  the  night-time,  with 
intent  to  commit  a  felony.*  Such  entry  is  burglary,  irrespec- 
tive of  the  value  of  the  property  to  be  stolen."    But  opening 

>  Bap.  &  L.  Law  Diet. 

•  Sfceph  Cr.  Dig.  281;  2  Russ.  Cr.  2;  State  v.  McCall,  4  Ala.  648;  89  Am. 
Dec  814;  State  v.  Wilson,  Ck>xe  441;  Com.  v.  NeweU,  7  Mass.  247.  Code 
Ala.  1886,  §  8786,  making  burglary  to  consist  in  breaking  into  and  enter- 
ing, with  intent  to  steal  or  commit  a  felony,  **  a  dwelling-house,  ♦  ♦  ♦  or 
into  any  shop,  ♦  ♦  *  in  which  any  goods,  merchandise,  or  \)ther  valu- 
able thing  is  kept  for  use,  sale  or  deposit,"  the  two  clauses  of  which  are 
separated  in  the  printed  copy  of  the  Code  by  a  comma  only,  is  governed  by 
the  original  manuscript  adopted  by  the  legislature,  in  which  a  semicolon 
appears  and  is  a^ legislative  adoption  of  the  judicial  construction  of  section 
8695  of  the  prior  Code,  which  was  the  same  as  the  manuscript  of  section 
8786,  and  which  has  been  construed  to  contain  two  distinct  clauses  —  one 
making  it  burglary  to  enter  a  dwelling-house,  and  the  other  a  burglary  to 
«nter  a  building  in  which  goods  are  kept.— Potter  v.  State,  9  So.  Rep  402. 

» Simms  v.  State,  2  Tex.  App  110. 
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an  inner  door  of  a  dwelling-house,  at  night,  with  felonious 
intent,  constitutes  burglary,  whether  a  felony  is  to  be  com- 
mitted in  the  particular  room  or  in  another;^  as  where  a  theft 
is  committed  by  a  boarder  from  a  fellow-boarder  in  the  same 
boarding-house,  such  theft  being  accompanied  by  entry  of  his 
room;*  or  where  a  guest  at  a  hotel  feloniously  breaks  into  the 
room  allotted  to  another  guest.*  So,  also,  two  breakings  of 
the  same  house  at  different  times  in  the  same  night  may  con- 
stitute one  burglary.* 

Burglary  is  committed  where  one  intending  to  steal  shelled 
corn,  bores  a  hole  through  the  floor  of  a  corn-crib  from  the 
outside,  and  thus  draws  corn  into  a  sack  below;*  or  where  a 
servant  and  office-boy  of  an  attorney,  intrusted  with  the  key 
of  the  front  door  of  the  office,  enters  at  night  by  using  the 
key,  with  intent  to  steal,  the  attorney  being  sleeping,  accord- 
ing to  custom,  in  an  inner  room ;  but  not  so  if  the  boy  is  in 
the  habit  of  sleeping  in  the  office,  to  the  knowledge  of  his 
employer,  and  enters  to  go  to  bed,  and  after  entering,  forms 
a  design  to  steal;*  or  where  an  employe,  left  in  charge  of  a 
house,  enters  a  closed  room  and  steals  therefrom,  when,  by 
virtue  of  his  employment,  he  had  no  right  to  go  there;'  or 
where  one  breaks  and  enters  a  building  with  intent  to  steal 
money  from  a  safe,  although  there  is  no  money  in  the  safe.* 
In  Nevada  there  is  but  one  species  of  burglary,  the  essential 

1  RoUand  v.  Com.,  85  Pa.  St.  06;  27  Am.  Rep.  626. 

*  unman  v.  State,  1  Tex.  App.  220;  28  Am.  Rep.  405. 

'  State  v.  Clark,  42  Vt  629.  Defendant  had  been  employed  at  a  restau- 
rant on  the  first  floor  of  a  building;  the  proprietor's  sleeping-room  being  on 
the  second  floor.  On  closing,  at  midnight,  the  proprietor  found  defendant 
in  his  bedroom,  without  hat,  coat  or  shoes.  He  escaped  through  the  win- 
dow, and  went  through  a  side  gate  to  the  street.  Tlie  gate  was  usually 
locked,  and  when  or  by  whom  it  was  opened  the  proprietor  did  not  know. 
How  or  when  defendant  got  into  the  room  was  not  proved,  but  he  did  not 
go  through  the  bar.  The  bedroom  door  and  the  other  doors  of  the  house 
were  usually  open  until  the  house  was  closed  at  night.  A  pistol  was  taken 
from  the  room.  Held  sufficient  evidence  of  burglary  to  go  to  the  jury. — 
State  V.  Bee,  29  S.  C.  81. 

*  People  V.  Gibson,  58  Mich.  868. 

s  Walker  v.  State,  63  Ala.  49;  35  Am.  Rep.  1. 

*  Lowder  v.  State.  63  Ala.  148;  85  Am.  Rep.  9. 
'  Held  v.  State,  67  Ala.  39. 

«  State  V.  Beal.  87  Ohio  St.  108;  41  Am.  Rep.  490. 
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definition  of  which  is  the  entering  in  the  night-time  any 
dwelling-house,  tent,  etc. ,  with  intent  to  commit  petit  lareeny 
or  any  felony,  no  matter  how  the  entry  was  effected.*  In 
New  York,  an  attorney  who  broke  into  a  tomb  and  coffin  to 
procure  evidence  to  defeat  a  claim  for  embalming  a  body,  was 
held  guilty  of  burglary  in  the  third  degree.*  The  North  Caro- 
lina statute  punishing  ' '  any  person  who  shall  willfully  break 
into  a  store-house  where  any  merchandise  or  other  personal 
property  is  kept,  or  any  uninhabited  house,  or  any  dwelling- 
house,  in  the  night-time,  otherwise  than  by  breaking,"  must 
be  construed  as  if  it  read,  "or  enter  any  dwelling-house," 
etc.*  In  Ohio,  to  maliciously  enter  a  store-house  and  attempt 
to  steal  anything  of  the  value  of  $35  is,  within  74  Laws,  249, 
§  6,  an  *'  attempt  to  commit  a  felony." * 

§.333.  What  does  not. — Where  a  party  enters  a  storehouse 
through  an  open  window,  and,  removing  the  bar  of  the  door, 
opens  it  to  let  in  his  accomplices,  who  do  not  in  fact  enter,  he 
is  not  guilty  of  burglary.*  So,  if  one  neither  eflfects  nor 
enlarges  the  opening  through  which  he  feloniously  takes  com 
from  a  corn-crib,  he  is  not  guilty  of  burglary.*  And  a  person 
who  is  lawfully  in  a  house,  or  has  the  right  to  enter,  as  the 
guest  of  an  inn,  cannot  be  convicted  of  entering  in  the  night 
time  with  intent  to  steal.  ^  Therefore,  a  joint  tenant  cannot 
be  guilty  of  burglary  in  unlocking  the  door  of  the  joint  tene- 
ment and  taking  therefrom  the  goods  of  his  roommate.* 
Again,  if  A.  informs  a  sheriff  that  B.  has  requested  A.  to 
enter  a  house  at  night  and  steal  a  sum  of  money  concealed 
there,  and,  by  advice  of  the  sheriff,  A.  enters  alone,  secures 
the  money,  marks  it  for  identification,  delivers  it  to  B.,  and 
gives  a  signal,  whereupon  the  sheriff  arrests  B.   with   the 

>  State  V.  Watkins,  11  Nev.  80. 

*  People  ▼.  Richards,  44  Hun  278. 
» State  V.  Hughes,  86  N.  C.  662. 

«  Griffin  v.  State,  34  Ohio  St  290. 
»  Ray  V.  State,  66  Ala.  281. 

*  MUler  y.  State,  77  Ala.  41. 

'  State  V.  Moore,  12  N.  H.  42. 

*  Clarke  r.  Com.,  26  Oratt.  906. 
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money  in  his  possession,  B.  is  not  privy  to  a  burglary,  none 
being  committed.  * 

§  334.  What  premises  may  be  burglarized — (a)  In  general. 
— The  general  rule  is  that  every  dwelling-house  is  a  habitation 
in  which  burglary  may  be  committed,  and  also  all  out-houses 
attached  to  the  dwelling,  and  intended  for  the  comfort  and 
convenience  of  the  family ;  but  not  a  store,  in  which  no  mem- 
ber of  the  family  slept,  though  within  thirty  feet  of  it,  and 
within  a  common  inclosure.*  It  is  not  burglary  to  break  the 
door  of  a  store  within  three  feet  of  the  dwelling-house,  and 
inclosed  in  the  same  yard,  when  the  store  is  not  essential  to 
the  house  as  a  dwelling.'  And  breaking  open,  in  the  night,  a 
store  twenty  feet  from  a  dwelling-house,  but  not  connected 
with  it  by  any  fence  or  inclosure,  is  not  burglary.*  Where  a 
person  was  charged  with  breaking  and  entering,  in  the  night, 
^'  a  certain  house,  not  then  occupied  as  a  dweUing-house,"  and 

'  People  V.  Coilins,  58  Cal.  185  Defendant  had  been  in  the  saloon,  which 
it  was  aUeged  he  was  attempting  to  enter,  on  Sunday  morning,  and 
obtained  a  drink.  He  went  out  and,  on  returning  the  same  morning,  found 
the  door  closed,  and  was  seen  with  his  body  leaning  half  over  the  top  of  a 
window  which  had  been  left  down,  and,  on  being  asked  what  he  was 
doing,  said  he  wanted  whisky.  Hdd,  not  sufficient  to  sustain  a  conviction. 
—  Hester  v.  People,  125  111.  848.  The  accused  proposed  the  commission  of 
a  burglary  to  H.,  who  agreed  to  join  in  it,  and  notified  the  authorities. 
The  accused  and  H.  went  together  to  the  buUding.  The  accused  raised  a 
window  and  assisted  H.  in  getting  into  the  building.  H.  handed  out  a 
piece  of  bacon  to  the  accused  and  was  assisted  by  him  in  getting  out.  The 
accused  picked  up  the  bacon  and  was  carrying  it  off  when  he  was  arrested. 
Held^  that  the  accused  could  not  be  convicted  of  burglary,  but  of  petit  lar- 
ceny only.— State  v,  Haynes  (Mo.),  16  S.  W.  Rep.  514.  Three  i>erdons, 
much  intoxicated,  went  into  a  store  and  bought  and  drank  cider.  They 
returned  and  called  for  more,  which  was  poured  out  and  set  in  glasses  on 
the  counter,  about  which  time  a  pistol  was  discharged,  and  they  aU  went 
out,  leaving  the  cider  on  the  counter.  The  attendant  immediately  locked 
the  door,  but  left  the  store  lighted,  it  being  about  ten  o'clock  at  night. 
They  pushed  against  the  door,  broke  it  open,  and  went  in,  foUowed  by 
others,  and  there  in  the  light  and  in  the  presence  of  the  other  persona 
drank  the  cider.  Held,  error  to  refuse  an  instruction  that  if  they  in  good 
faith  believed  they  had  a  right  to  drink  the  cider— that  it  was  theirs — then 
they  had  no  intent  to  steal  it.—  State  v.  Shores.  81  W.  Va.  491. 

*  Armour  v.  State,  3  Humph.  379, 
»  State  V.  Langford,  1  Dev.  253. 

*  People  V.  Parker,  4  Johns.  424. 
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Btealing  therein  goods  and  chattels,  it  was  held  to  be  only  lar- 
ceny.' But  it  has  been  held  burglary  to  break  and  enter  a 
house  in  a  city  where  the  prosecutor  intended  to  live  when  he 
came  back  from  the  country,  to  which  he  had  moved  his  furni- 
ture on  going  to  the  country,  although  his  family  had  never 
slept  in  it ;  it  only  having  been  used  by  them  occasionally  as 
a  stopping  place.*  In  Arkansas,  any  house,  under  the  statute, 
comes  within  the  prohibition  against  burglary  and  arson.  An 
out-house  is  not  necessarily  within  the  curtilage.  A  house 
contiguous  to  and  used  in  connection  with  a  hotel,  both 
belonging  to  and  controlled  by  the  same  person,  is  an  out- 
house.' In  Connecticut,  the  cabin  of  a  vessel  is  a  "shop," 
and  a  barn  not  connected  with  the  mansion-house,  is  an  "  out- 
house," within  the  statute  punishing  burglary.*  But  other- 
wise as  to  a  district  school-house.*  In  South  Carolina,  a  mill- 
house,  in  which  no. one  sleeps,  distant  seventy -five  yards  from 
the  owner's  dwelling,  and  separated  by  a  highway  from  it, 
and  not  shown  to  be  appurtenant,  is  not  a  subject  of  bur- 
glary, either  at  common  law  or  under  Gren.  St.  ch.  129,  §  32.* 
(J)  Dwdling-hoiise, — To  constitute  a  dwelling-house  in  the 
sense  necessary  to  make  the  unlawful  breaking  burglary,  no 
one  need  be  in  the  house  at  the  time,  provided  the  owner  had 
an  intention  of  returning.  A  house  ceases  to  be  a  dwelling- 
house  in  this  sense  if  the  owner  locks  it  up  and  leaves  it  with 

» Wilde  V.  Com.,  2  Mete.  408. 

«  Com.  V.  Brown,  8  Rawle,  207. 

'  ShotweU  ▼.  State,  43  Ark.  345.  A  smaU  building  separated  from  a 
hotel  by  a  passage-way  was  connected  with  it  by  a  bridge  passing  between 
the  second  stories.  The  ground  floor  of  the  building  was  used  as  a  saloon 
by  the  proprietor  of  the  hotel,  and  the  upper  floor  was  divided  into  rooms 
for  the  accommodation  of  guests  of  the  hotel.  There  was  a  privy,  also,  on 
the  ground  floor,  used  both  by  guests  of  the  hotel  and  patrons  of  the  saloon. 
There  was  no  stairway  or  means  of  communication  between  the  saloon  and 
the  story  over  it.  Heldy  that  a  breaking  and  entering  of  the  saloon  at  a 
time  when  the  rooms  overhead  were  occupied  by  the  bartender  and  a  son 
of  the  proprietor,  was  not  indictable  as  a  breaking  and  entering  of  a  saloon 
••  not  adjoining  to  or  occupied  with  a  dwelling-house." — ^People  v.  Calder- 
wood,  66  Mich.  92. 

^  State  V.  Carrier,  5  Day,  131;  State  v.  Brooks,  4  Conn.  446.  See  also, 
Rex  V.  Humphrey,  1  Root  68. 

*  State  V.  Bailey,  10  Conn.  144. 

•  State  V.  Sampson,  12  S.  C.  567. 
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a  settled  purpose  not  to  return.'  Burglary  may  be  committed 
by  breaking  and  entering  rooms  in  a  tenement  house  which  is 
•occupied  separately  by  several  families,  each  having  distinct 
apartments  opening  into  a  common  haU  and  thus  communicat- 
ing with  the  street.*  But  apartments  leased  and  occupied 
separately  from  other  tenements  in  the  same  building,  with  a 
separate  outside  entrance,  the  lessee  having  his  residence  in 
another  part  of  the  city,  are  not  ''adjoining  to  or  occupied 
with  a  dwelling-house"  within  the  Michigan  statute  against 
burglary  (Comp.  L.  §  5766).*  Where  a  dwelling-house  was 
occupied  by  one  in  charge  of  a  plantation,  and  he  ordinarily 
slept  in  one  room  of  it,  the  entire  house  was  his  dwelling- 
house,  although  another  room  may  have  been  occasionally 
Dccupied  as  ah  office  or  bedroom  by  another,  who,  while  there, 
was  the  master.*  Upon  an  indictment  charging  the  breaking 
of  and  entry  into  the  mansion-house,  a  conviction  is  proper, 
where  the  evidence  shows  that  the  house  broken  and  entered 
w^as  a  smokehouse.  Mansion  or  dwelling-house  includes  all 
such  houses  as  are  ap])urtenant  thereto,  as  kitchen,  laundry, 
smokehouse  and  dairy.* 

1  State  T.  Meerchouse,  34  Mo.  844;  S6  Am.  Dec.  109. 

»  Mason  ▼.  People,  26  N.  Y.  200. 

'  People  ▼.  Nolan,  22  Mich.  229.  A.  and  B.  were  partners,  and  used  and 
occupied  as  stores  lower  stories  of  two  adjacent  buildings  opening  into 
each  other.  A.,  with  other  persons,  lived  in  upper  rooms,  and  was  there 
at  time  of  burglary,  but  there  was  no  internal  communication  between 
stores  and  upper  rooms,  latter  being  accessible  only  through  fenced  yard 
and  staircase  leading  thence.  Breaking  was  into  one  of  stores.  Held, 
that  entry  was  into  a  *^  dwelling-house"  within  statute  of  burglary,  which 
enacts  that  no  building  shall  be  deemed  a  dwelling-house,  unless  joined  to, 
immediately  connected  with,  and  part  of  a  dwelling-house  ;  that  phrase- 
ology being  intended  only  to  exclude  isolated,  uninhabited  out-houses. — 
Quinn  v  People,  71  N.  Y.  561;  27  Am.  Rep.  87. 

*  Ashton  V.  State,  68  Ga  25. 

*  Fletcher  v.  State,  10  Lea  388. 

The  building  burglarized  t«w  held  to  be  a  **  dweUing-house,''^  toithin  the 
law  as  to  burglaru,  in  tJie  following  coms  :  A  two-story  house  of  which 
the  front  on  the  first  floor  was  used  by  the  owner  as  a  storehouse,  and  the 
back  room  (containing  a  few  boxes  of  goods,  and  communicating  with  the 
front  by  a  door  in  the  partition)  as  a  sleeping  room,  while  his  clerks  took 
their  meals  at  a  hotel,  but  slept  in  the  rooms  on  the  second  floor. — Ex  parte 
Vincent,  26  Ala.  145;  and  see  State  v.  Mordecai,  68  N.  C.  207.  A  building 
within  the  curtilage  of  a  residence,  and  regularly  used  as  a  sleeping-room — 
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(c)  Building, — Where  burglary  is  defined  as  entering,  etc;, 
*'any  house  or  building,"  to  constitute  the  crime  the  house 
need  not  l>e  inhabited.*  A  ''  stable  "  is  fairlv  included  in  the 
statute  defining  burglary  in  that  class  of  structures  denomi- 
nated ''  other  buildings."  *  But,  under  a  statute  making  pun- 
ishable the  crime  of  breaking  into  a  building,  ship,  or  vessel, 
with  intent,  etc. ,  it  seems  that  one  cannot  be  indicted  for 
breaking  into  a  corn-crib.* 

{d)  Warehouse;  storehoiise ;  harn,  etc. — ^In  Connecticut, 
where  the  question  was  raised  and  discussed  whether  a  corn- 
house  and  its  fastening  could  be  the  subject  of  burglary,  the 
court  erred  in  instructing  the  jury  that,  as  matter  of  law,  it  was 
so ;  he  should  merely  have  submitted  to  them  the  principles 
applicable.*  In  Georgia,  burglary  may  be  committed  in  a 
house  which  is  "the  place  of  business  of  another,  where  valu^ 
able  goods,  wares  or  produce,  or  other  articles  of  value  are 
contained  or  stored."  (Code,  §  4386.)  If  it  be  not  the 
^'mansion  or  dwelling  or  storehouse,"  it  is  sufficient  if  it  be 
proven  to  be  "  the  place  of  business  of  another,  where  valu- 
able goods,  etc.,   are  contained   or  stored,"  although   that 

such  as  a  storehouse.  State  v.  Mordecai,  68  N.  C.  207.  A  smokehouse 
which  opened  into  the  yard  of  a  dweUing-house. — State  v.  Whit,  4  Jones 
349.  A  smokehouse,  the  front  part  and  door  of  which  were  in  the  yard  of 
the  dwelling-house,  although  the  rear  was  not. — Fisher  v.  State,  43  Ala.  17. 
A  storehouse  twenty-four  yards  from  the  dweUing-house  and  separated 
therefrom  by  a  fence,  if  the  owner  or  his  servant  occasionaUy  sleep  there. 
— State  ▼.  Wilson,  1  Hayw.  242.  A  storehouse  used  regularly  as  a  sleep- 
ing apartment,  although  for  the  sole  purx)ose  of  protecting  the  premises. — 
State  V.  Outlaw,  72  N.  C.  598;  State  v.  Williams,  90  N.  C.  724;  47  Am.  Rep. 
541:  State  v.  Pressley,  90  N.  C.  730. 

In  the  foUowing  cases  the  building  entered  was  held  not  to  he  a**  dwelling- 
JiousCy^''  within  the  law :  A  house  visited  once  or  twice  a  year  by  its  owner 
to  eat  and  sleep  in  for  about  a  week,  but  unoccupied  by  any  person  during 
the  rest  of  the  year. — Scott  v.  State,  62  Miss.  781.  A  storehouse  in  which 
the  owner  occasionally  slept,  two  hundred  yards  from  his  dwelling-house, 
in  which  he  generaUy  slept,  with  his  family. — State  v.  Jenkins,  5  Jones 
430;  approved.  State  v.  Outlaw,  72  N.  C.  598.  A  storehouse  not  habitually 
occupied  by  the  owner  or  some  of  his  famUy  for  sleeping,  but  in  which  a 
mere  watchman  sleeps  to  preserve  the  property.— State  v.  Potts,  75  N.  C.  129. 

»  State  V.  Dan,  18  Nev.  846. 

•  Orrell  v.  People,  94  111.  456. 

»  Wood  V.  State,  18  Fla.  967. 

«  State  V.  Williamson,  42  ConiL  461. 
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**businees"  may  not  be  of  the  kind  which  is  carried  on  in 
conducting  a  ''storehouse."  Nor  is  it  necessary  to  sustain 
the  charge  of  burglary,  to  prove  the  house  broken  into  and 
entered  was  the  "  place  of  business,"  etc.,  used  for  the  pur- 
pose of  containing  or  storing  the  goods  alleged  to  have  been 
stolen.'  Even  an  incomplete  house,  protected  by  outer  doors 
and  canvas  window  frames,  in  which  the  carpenter's  tools  are 
stoi'ed,  is  the  subject  of  burglary.*  In  Kentucky,  a  tobacco 
barn  is  not  an  ''outhouse  belonging  to  or  used  with  any 
dwelling-house,"  within  Gen.  St.  ch.  29,  art.  5,  §4;  and  a 
breaking  and  entering  of  such  barn,  to  steal  tobacco,  does  not 
incur  the  penalty  prescribed  by  that  section.'  But  a  cellar 
under  a  dwelling-house,  though  entered  only  from  the  outside, 
is  within  said  §  4,  defining  burglary  as  the  felonious  breaking 
of  any  dwelling-house,  or  any  part  thereof,  and  the  felonious 
taking  away  of  anything  of  value.*  In  Michigan,  where,  in 
a  trial  for  burglary  of  the  house  of  one  D.,  it  appeared  that 
the  acts  were  committed  in  a  barn  jointly  used  for  storing 
grain  and  farm  property  by  D.  and  others,  and  which  stood  a 
short  distance  from  the  house  and  was  separated  from  it  only 
by  a  little  gate  used  as  the  passage-way  between  them,  a 
charge  that  if  the  barn  was  an  outhouse  adjacent  to  and  used 
as  a  part  of  the  homestead  of  D. ,  and  there  was  access  between 
them  by  a  gate,  then  the  barn  would  be  within  the  curtilage, 
is  coiTect.*  In  Missouri,  to  steal  from  a  basement  used  for 
storing  ice  and  beer,  and  having  no  connection  with  rooms 
above  in  which  families  live,  is  not  stealing  from  a  dwelling- 
house.*  But  on  a  trial  under  Kev.  St.  §  1298,  making  it 
burglary  to  enter  any  building  "  within  the  curtilage  of  a 
dwelling-house,"  or  "other  building"  in  which  there  are 
valuables,  with  intent  to  steal,  it  is  immaterial  whether  a 
granary  from  which  valuables  were  stolen  was  within   the 

»  Bethune  v.  State,  48  Ga.  505. 

»  Guinea  v.  State,  77  Ga.  762. 

»  White  V.  Commonwealth,  87  Ky.  454. 

*  MitcheU  v.  Commonwealth,  88  Ky.  849. 
»  People  V.  Aplin,  49  N.  W.  Rep.  148. 

•  State  V.  Clark,  89  Mo.  428. 
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cartilage  of  the  dwelling-house/  In  Kew  Jersey,  breaking 
and  entering  a  *^  storehouse  "  in  the  night-time,  with  intent  to 
steal,  is  not  borglary;'  and  the  same  is  the  rule  in  iNorth 
Carolina;*  and  in  Pennsylvania;*  and  South  Carolina.*  In 
Ohio,  a  building,  built  for  a  dwelling-house,  but  used  for  the 
storage  of  grain  on  the  owner's  farm,  is  a  barn,  within  the 
statute  against  burglary;'  and  a  tobacco-house  —  a  building 
erected  upon  a  farm  for  the  purpose  of  storing  and  drying 
tobacco,  and  used  for  that  purpose  —  may  be  the  subject  of 
burglary,  and  may  be  described  in  the  indictment  as  '^  a 
barn."  '  In  Texas,  an  office  built  in  the  comer  of  a  ware- 
house is  a  "house"  which  may  be  broken  and  entered  by  lift- 
ing the  latch.'  In  Vermont,  a  raihroad  depot  is  "a  ware- 
house" within  the  meaning  of  the  statute  of  burglary, 
although  such  buildings  were  unknown  when  that  statute  was 
enacted.* 

§  885.  What  is  a  breaking  or  entry? — {a)  In  general, — 
To  constitute  burglary,  any  breaking  that  enables  the  prisoner 
to  take  the  property  out  through  the  breach,  with  his  hands,, 
is  sufficient,  if  the  intent  was  felonious.  ^*  And  breaking  into* 
a  store  with  intent  to  steal  and  carry  away  goods,  is  a  suffi- 
cient breaking  to  constitute  burglary.  That  goods  should 
actually  be  taken  and  carried  off  is  not  essential. "  But  to  con- 
stitute burglary,  there  must  be  a  breaking,  removing,  or  putting 
aside  of  some  part  of  the  dwelling-house  which  is  relied  on  as 
a  security  against  intrusion.  A  door  or  window  left  open  is 
no  such  security.  But  if  the  door  or  window  be  shut,  it  need 
not  be  locked,  bolted,  or  nailed ;  a  latch  to  the  door,  or  the 

1  state  ▼.  Heooz,  88  Mo.  531. 

*  ConneiB  v.  State,  45  N.  J.  L.  840. 
»  State  V.  Dozier,  73  N.  C.  117. 

^  HolUflter  v.  Commonwealth,  60  Pa.  St  108. 

*  State  T.  Anderson,  24  S  C.  109. 

*  Barnett  ▼.  State.  88  Ohio  St.  7. 

f  Ratekin  v.  State,  26  Ohio  St.  420. 

*  Anderson  v.  State,  17  Tex.  App.  806. 

*  State  ▼.  Bishop,  51  Yt.  287;  81  Am.  Rep.  690. 
»  Fisher  t.  State,  48  Ala.  17. 

"  OliTe  Y.  State,  5  Bush  376. 
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weight  of  the  window  being  sufficient.*  Where  there  is  in- 
ternal communication  between  the  apartment  broken  into  and 
the  room  or  building  which  the  accused  is  accused  to  have 
feloniously  entered,  the  offense  is  complete  so  far  as  the  act  of 
breaking  and  entering  is  concerned.*  Thus  though  an 
entrance  was  effected  through  an  open  door,  yet,  if  the  accused, 
when  in  the  house,  unlocked  or  unlatched  an  inner  door,  with 
intent  to  commit  a  felony,  his  offense  is  burglary,  if  com- 
mitted in  the  night-time.'  A  breaking  may  be  done  by  fire  as 
well  as  by  other  means.  The  entrance  and  the  intention  being 
shown,  the  breaking  is  not  lost  in  the  consumption  of  the 
building.*  But  an  entry  without  force,  although  unlawful,  is 
only  a  civil  trespass.*  Thus  entering  a  house  through  an  open 
door  or  window  is  not  burglary.*  And  the  removal  of  a  plank 
which  is  loose,  and  not  attached  to  the  freehold,  in  a  partition 
wall  of  a  building,  is  not  a  breaking  in  within  the  statute.^ 
Where,  therefore,  the  indictment  charges  force,  there  must  be 
evidence  of  force.  If  the  entry  is  at  night,  slight  force  will 
suffice.  • 

(b)  Doors, — The  lifting  the  latch  of  a  closed  door  and  push- 
ing open  the  door  is  a  sufficient  breaking  to  constitute  burg- 
lary.' So  if  a  party  knocks  at  the  door  of  a  dwelling-house 
in  the  night-time,  and,  the  bolt  being  drawn,  enters  with  the 
intent  to  commit  a  felony,  there  is  a  breaking  and  entering, 

1  State  Y.  Boon,  18  Ired.  244;  State  v.  Reid,  30  Iowa  418;  Lyons  v.  People, 
68  ni.  271;  Com.  v.  Stnipney,  105  Mass.  588.  But  see  People  ▼.  Bush.  8 
Parker  552. 

'  O>mnionwealth  v.  Bruce,  70  Ky.  560. 

•  Martin  v.  State,  1  Tex.  App.  525. 
«  White  V.  State,  49  Ala.  844. 

•  Temple  ▼.  State,  6  Baxter,  496. 

•  State  V.  Kennedy,  16  Mo.  App.  287. 
■»  Com.  V.  Trimmer,  1  Mass,  476. 

«  Roes  V.  State,  16  Tex.  App.  554. 

•  State  V.  Groning,  88  Kan.  18;  State  v.  O'Brien,  46  N.  W.  Rep.  861;  Bass 
v.  State,  1  Lea  444.  The  necessary  breaking  under  Ga.  Code,  §  4386,  is 
accomplished  when  a  person,  who  has  no  business  in  a  factory,  enters  by 
turning  the  door-knob,  thereby  withdrawing  the  bolt  used  in  the  day-time 
to  keep  the  door  closed;  the  same  being  done  early  in  the  morning,  after 
the  door  was  unlocked,  but  before  it  had  come  into  general  use  for  the  day 
by  the  public,  or  even  by  the  employes  of  the  establishment.— Kent  ▼.  State, 
84  Ga.  488. 
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whether  he  pushes  the  door  open,  or  enters  after  it  is  opened 
from  within.*  The  outer  door  being  open,  entering  and 
unlatching,  or  unlocking  a  chamber  door  is  burglary.  Other- 
wise, if  all  the  doors  are  open,  and  a  thief  enter,  though  he 
afterward  break  open  a  chest  or  cupboard.'  A  person  who 
entered  a  railroad  depot  through  an  open  outer  door,  and  then 
broke  and  entered  an  inner  door,  was  held  guilty  of  breaking 
and  entering  the  depot ;"  and  it  matters  not  whether  the  felony 
is  to  be  committed  in  the  particular  room  into  which  this  inner 
door  opens,  or  in  another  part  of  the  house.*  Where  there 
are  to  the  cellar- way  of  a  dwelling-house  two  doors,  one  open- 
ing outwardly,  the  other  opening  into  the  cellar,  the  latter  is 
an  outer  door  of  the  house,  and,  if  closed  and  latched,  the 
unlatching  and  entering  constitutes  a  breaking  and  entry.* 
So,  pushing  open  a  closed,  but  unfastened  transom  swinging 
horizontally  on  hinges  over  an  outer  door  of  a  dwelling-house 
is  ''forcibly"  breaking  within  the  Ohio  statute  defining 
burglary.'  And  pushing  up  a  trap-door  in  a  floor  a  foot  with 
the  hand  is  sufficient  to  constitute  a  burglarious  entry.  ^ 

(o)  Windows. — The  general  rule  is  that  any  entry,  by 
means  of  hand  or  foot,  or  even  by  an  instrument,  with  which 
it  is  intended  to  commit  felony,  is  sufficient  to  constitute 
burglary;  but  simply  breaking  blinds,  and  making  no  entry 
beyond  sash-windows,  is  not.'  And  it  is  held  that  entering  a 
house  through  an  open  window  is  not  a  sufficient  breaking  to 
constitute  burglary  ;•  nor  is  the  person  so  entering  guilty  of 
burglary,  because  he  removed  the  bar  of  the  door  while 
within  and  opened  it  to  let  in  his  accomplices,  if  none  of  them 

'  State  ▼.  Carter,  1  Del.  Cr.  402.  There  is  a  breaking  and  entering  by  A., 
where  he  goes  to  B.'s  house  in  the  night-time,  gives  a  false  reason  for  ask- 
that  the  door  be  opened,  and  when  it  is  opened  and  immediately  closed, 
shoots  through  it,  and  then  forces  it  open  and  enters.—Seiing  y.  State,  18 
Neb.  548. 

'  State  ▼.  Wilson,  Coxe  489. 

'  State  T.  Scripture,  42  N.  H  485. 

•  Rolland  v.  Commonwealth,  85  Pa.  St.  66. 

•  McCourt  V.  People,  64  N.  Y.  683 

•  Timmons  ▼.  State,  84  Ohio  St.  426. 

f  Nash  T.  State,  20  Tex.  App.  884;  54  Am  Rep.  520. 

•  State  ▼.  McCall,  4  Ala.  648;  89  Am.  Dec.  814. 

•  Pines  V.  State,  50  Ala.  158. 


378  LARCENY  AND  KIKDSED  OFFENSES.        [  §  335» 

in  fact  entered;*  and  where  the  only  evidence  for  the  prose- 
cation  is  the  testimony  of  the  owner  of  the  house,  to  the 
effect  that  he,  one  morning,  found  a  window  open,  which  was 
usually  kept  closed,  but  could  not  say  that  it  was  closed  or 
fastened  the  previous  night,  and  that  he  found,  on  examina- 
tion no  signs  of  a  breaking  or  entering,  the  court  should 
charge  the  jury,  on  the  written  request  of  the  defendant,  that 
they  must  find  him  not  guilty.*  So  also,  the  mere  raising  of 
a  partly  opened  sash,  so  as  to  admit  a  person,  is  not  a  breaking 
such  as  constitutes  burglary.*  Where  the  only  covering  to  the 
opening  for  a  window  is  cloth  hung  over  two  nails  at  the  top, 
and  loose  at  the  bottom,  whether  removal  of  the  cloth  from 
one  of  the  nails  is  a  sufficient  breaking  to  constitute'  burglary^ 

In  Michigan,  the  removal  of  an  iron  grating  covering  an 
area  opposite  a  cellar  window  of  a  store,  is  a  breaking  within 
the  meaning  of  Comp.  L.,  §  5756,  defining  burglary;*  and  an 
entry  into  a  building  by  raising  a  transom  window  attached 
by  hinges  above,  and  arranged  to  fall  into  the  frame  by  its 
own  weight  when  the  window  was  shut  into  the  frame,  so  as 
to  require  some  force  to  open  it,  is  a  sufficient  breaking  under 
Comp.  L.  1871,  §  7563,  punishing  the  breaking  and  entering 
an  office,  shop,  etc.,  in  night-time,  etc.*  In  Mississippi,  the 
raising  of  a  window  sash  which  was  down  and  closed,  and 
which  was  the  only  fastening  to  the  window,   and  an  entry 

1  Ray  V.  State,  66  Ala.  281. 

*  Green  v.  State,  68  Ala.  589;  Williams  v.  State,  53  Ga.  580;  Cwitra  State 
V.  Carpenter,  1  Del.  Cr.  867. 

'  Commonwealth  v.  Strupney,  105  Mass  588. 

*  Hunter  v.  Com.,  7  Gratt.  641;  56  Am.  Deo.  131. 
»  People  V.  Nolan,  33  Mich.  239. 

*  Dennis  v.  People,  37  Mich.  151.  On  the  ground  floor  of  a  dwelling-house 
was  a  store.  Both  the  store  and  the  dwelling  were  occupied  by  the  owner. 
There  was  a  passage-way  from  the  rear  of  the  store  to  the  kitchen,  which 
connected  with  the  dining-room  by  a  door.  Stairways  led  from  the  kitchen 
and  dining-room  to  living  and  sleeping  rooms  over  the  store.  There  was 
no  cellar  except  under  the  store.  Heldy  that  one  who  with  felonious  intent 
to  comit  larceny,  in  the  night-time  broke  and  entered  through  the  area 
window  into  the  cellar,  passed  up  the  cellar  stairs  into  the  store-room,  and 
from  thence  escaped  through  the  rear  store  door,  which  he  unlocked  for 
that  purpose,  was  guilty  of  burglary  in  breaking  and  entering  a  dwelling- 
house.— People  V.  Griffin,  77  Mich.  585. 
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through  the  same  into  the  house,  is  such  a  breaking  as  consti- 
tutes burglary;'  and  in  Missouri  $uch  an  entry  constitutes 
burglary  in  the  second  degree.* 

(d)  Ghimnet/8  and  other  apertures. — To  constitute  burglary, 
there  must  be  a  breaking,  removing  or  putting  aside  of  some- 
thing material,  which  constitutes  a  part  of  the  dwelling-house, 
and  is  relied  on  as  a  security  against  intrusion.  If  an  entrance 
be  effected  through  an  opening  previously  there,  without  forc- 
ible enlargement  of  it,  this  cannot  be  a  burglarious  entry, 
unless  it  be  effected  through  an  open  chimney.*  Thus  going 
down  a  chimney  into  a  house,  with  the  intent  to  steal,  and 
getting  out  through  a  window  by  breaking  the  inside  fasten- 
ing, is  a  sufficient ' '  breaking  into  and  entering ' '  to  constitute 
burglary.*  And  one  who,  intending  to  steal  shelled  corn, 
bores  a  hole  through  the  floor  of  a  com-orib  from  the  out- 
side, and  thus  draws  the  com  into  a  sack  below,  is  guilty  of 
burglary.'  But  where  a  gin-house  no  longer  used  for  ginning 
cotton  contained  two  rooms,  a  lint-room  and  a  gin-room,  and 
the  occupant  of  the  latter  crawled  through  a  hole  in  the 
partition,  which  hole  was  made  for  the  purpose  of  allowing 
the  cotton  to  pass  from  the  gin  into  the  lint-room,  into  the 
former  room,  and  stole  seed-cotton  belonging  to  the  occupant 

1  Frank  ▼.  State,  89  Miss.  705. 

*  State  V.  Tutt,  S3  Mo.  695.  At  a  trial  for  burglary,  when  the  evidenoe 
was  that  defendant  entered  through  an  open  window,  the  blinds  of  which 
were  fastened  with  a  *'  catch*'  on  the  inside,  and  that  the  door  of  the  kitchen, 
which  he  entered,  was  bolted,  there  was  no  error  in  a  charge  that  to  con- 
stitute a  breaking  either  the  window-blind  or  the  outside  door  of  the 
kitchen  must  have  been  fastened,  and  that  to  constitute  a  fastening  it  was 
not  necessary  that  the  inmates  of  the  house  should  have  resorted  to  locks 
and  bolts,  if  the  doors  or  windows  were  held  in  position  by  their  weight, 
and  thus  relied  on  as  security. — State  v.  Fleming,  107  N.  C.  905  Where  it 
was  proved  that  the  defendant  about  four  o'clock  in  the  morning  had 
raised  the  window  of  a  dwelling-house,  and  stood  outside  holding  it  up 
with  his  hand,  the  fingers  of  which  were  inside  the  house,  and  his  elbows 
resting  on  the  window  siU,  when  being  discovered  he  dropped  the  window 
and  fled,  it  was  held  sufficient  to  sustain  a  conviction. — f^^oe  v.  State,  42 
Tex.  276. 

*  Carter  v.  State,  68  Ala.  96;  Ck>m.  v.  Stephenson,  8  Pick.  854;  State  v. 
WiUis,  7  Jones,  190. 

«  Walker  v.  State,  53  Ala.  876. 

*  WaUcer  v.  State,  63  Ala.  49;  35  Am.  Rep.  1. 
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of  said  room,  it  was  held  that  the  offense  of  burglary  had  not 
been  committed.* 

§  336.  Constructire  breaking. — The  breaking  which  will 
constitate  burglary  may  be  actual  or  constructive.*  Thus,  to 
obtain  admission  to  a  dwelling-house  at  night,  with  intent  to 
commit  a  felony,  by  means  of  artifice  or  fraud,  or  upon  a  pre- 
tense of  business  or  social  intercourse,  is  a  constructive  break- 
ing, and  will  sustain  an  indictment  charging  burglary  by 
breaking  and  entering.'  But  to  amount  to  a  constructive 
breaking,  so  as  to  constitute  burglary,  by  enticing  the  owner 
out  of  his  house  by  fraud  and  circumvention,  and  thus  induc- 
ing him  to  open  his  door,  the  entry  of  the  trespasser  must  be 
immediate,  or  so  soon  that  the  owner,  or  his  family,  cannot 
ref asten  the  door.  Where  the  owner  was  decoyed  to  a  dis- 
tance from  his  house,  leaving  it  unfastened,  and  his  family  did 
not  fasten  it  after  he  went  out,  and  the  trespasser,  at  the 
expiration  of  about  fifteen  minutes,  entered  the  house  through 
the  unfastened  door,  with  intent  to  commit  a  felony,  it  was  held 
not  burglary.  *  So,  getting  into  a  room  through  an  open  transom 
over  the  door  is  not  a  constructive  breaking,  within  the  mean- 
ingof  Neb.  Grim.  Code,  §  48,  defining  burglary  as  a  willful,  mali- 
cious, and  forcible  breaking  and  entering  of  a  dwelling-house 
in  the  night-season,  with  intent,  etc.*  But  where  defendant, 
with  intent  to  rob  an  express-car,  secreted  himself  in  a  box, 
which  he  procured  to  be  placed  in  the  car  by  agents  of  the 
express  company,  it  was  held  a  constructive  breaking.*  So  a 
domestic  servant,  conspiring  with  those  who  are  not  servants, 
may  be  guilty  of  burglary,  though  the  breaking  be  not  actual, 
and  such  as  if  committed  by  the  servant  acting  alone  would 
not  be  burglary ; '  and  a  farm  hand  who  sleeps  and  eats  out- 

>  Stone  v.  State,  68  Ala.  115. 

*  Clarke  v.  Commonwealth,  25  Gratt.  908. 

'  Johnston  v.  Commonwealth,  85  Pa.  St.  54;  RoUand  v.  Commonwealth, 
82  Pa.  St  806;  State  v.  Johnson,  PhiU.  L.  186;  98  Am.  Dec.  587;  State  v. 
Mordecai,  68  N.  C.  207. 

*  State  y.  Henry,  9  Ired.  408. 

*  McGrath  ▼.  State,  25  Neb.  780. 

*  Nicholls  V.  State,  68  Wis.  416;  60  Am.  Rep.  870. 
^  Neiderluck  v.  State,  28  Tex.  App.  88. 
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side  the  master's  house,  though  he  works  in  the  house  when 
ordered,  is  not  a  ''domestic  servant  "  within  the  meaning  of 
Tex.  Penal  Code,  art.  714,  requiring  an  "  actual  breaking  " 
in  the  case  of  a  "  domestic  servant."  * 

§  337.  Day  or  night-time. — At  common  law,  burglary, 
and  breaking  and  entering  a  dwelling-house  in  the  daytime, 
are  intended  to  be  two  distinct  offenses,  and  they  cannot  be 
made  to  constitute  one  and  the  same  offense,  by  means  of  an 
averment  in  an  indictment  to  that  effect.*  To  constitute  bur- 
glary the  breaking  and  entering  must  be  in  the  night-time, 
when  there  is  not  sufficient  daylight  or  twilight  begun  or  left 
to  discern  the  countenance  of  a  person;  but  this  does  not 
extend  to  moonlight;*  and  it  will  not  avail  a  prisoner,  on  a 
charge  of  burglary,  that  there  was  light  enough  from  the 
moon,  street  lights,  and  lights  of  buildings,  aided  by  newly- 
fallen  snow,  to  enable  one  person  to  discern  the  features  of 
another.  There  must  have  been  daylight  enough  left  for  the 
purpose.*  In  Georgia,  under  the  earlier  decisions,  burglary 
may  be  committed  in  the  day  as  well  as  night.  *  And  in  Maine, 
the  offense  may  be  committed  irrespective  of  light  or  darkness.  * 
But  the  provisions  of  Ga.  Kev.  Code,  §  4245,  4347,  and  4350, 
make  a  distinction  between  burglary  in  the  night,  burglary 
in  the  day  and  larceny  from  the  house;'  and  the  act  of  1879, 
p.  65,  did  not  alter  the  law  of  burglary,  otherwise  than  to 
put  burglary,  whether  committed  in  the  day  or  night,  on  the 
same  plane  in  respect  to  punishment."  In  Indiana,  where  the 
defendant  is  convicted  of  the  offense  defined  in  Eev.  Stat. 
1881,  §  1930,  and  the  evidence  clearly  shows  his  unlawful 
breaking  and  entry  into  the  house  in  the  daytime,  the  Supreme 
Court  will  not  disturb  a  verdict  of  guilty  on  the  evidence, 
where  the  jury  may  have  fairly  inferred  and  found  from  the 

'  Waterhouse  v.  State,  21  Tex.  App.  663. 

*  People  y.  Taggart,  48  Cal.  81. 

'  State  v.  ManlufF,  1  Del.  Cr  208;  State  v.  Carter,  Id.  402. 

*  State  V.  Morria,  47  Conn.  170. 

^  State  v.  Thompson,  R.  M.  Oharlt.  80. 

*  State  ▼.  Newbergin,  25  Me.  600. 

f  Williams  v.  State,  46  Ga.  212;  VTood  ▼.  Slate,  Id.  822. 
B  Ashton  y.  State,  68  Ga  25. 
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facts  and  circmnstances  shown  that  such  breaking  and  entry 
were  done  with  intent  to  commit  larceny/  In  Massachusetts, 
on  the  trial  of  an  indictment  against  an  accessory  before  the 
fact,  to  the  breaking  and  entering  a  bank  building  in  the  night, 
and  stealing  from  the  vault  of  the  bank,  it  is  immaterial  that 
part  of  the  work  was  done  in  the  day-time,  or  that  the  forcing 
open  of  the  vault  and  stealing  its  contents  was  postponed  until 
daylight ;  nor  is  it  necessary  to  prove  that  the  defendant  knew 
or  supposed  that  the  offense  was  to  be  committed  in  the  night.* 
In  Texas,  Pen.  Code  art.  710,  relating  to  burglary,  defining 
*' day-time*'  to  include  any  portion  of  the  twenty-four  hours 
from  thirty  minutes  before  sunrise  until  thirty  minutes  after 
sunset,  a  theft  at  night,  within  the  meaning  of  the  above  act, 
is  a  theft  committed  at  any  time  between  thirty  minutes  after 
sunset  and  thirty  minutes  before  sunrise.* 

§  338.  Breaking  ont^  after  entry  without  breaking. —  In 

Connecticut,  proof  of  entering  a  house  in  the  night-time, 
without  breaking,  for  purposes  of  felony,  and  breaking  out  to 
escape,  warrants  a  conviction  of  burglary.*  But  in  Georgia, 
entering  through  an  open  door  to  commit  a  felony  and  unbolt- 
ing a  door  to  get  out  is  not  actually  or  constructively  a  suffi- 
cient ''  breaking  and  entering  into  "  to  constitute  a  burglary.* 
And  the  weight  of  authority  is  to  the  effect  that  one  who  has 
secreted  himself  in  a  house  by  night  to  commit  a  felony,  and 
who,  on  discovery,  attempts  to  escape  by  unlocking  a  door,  is 
not  thereby  guilty  of  ' '  breaking  and  entering. ' '  Such  unlock- 
ing cannot  be  referred  arbitrarily  to  the  felonious  design.* 

>  Burrows  v.  State,  84  Ind.  529. 

•  Com.  V.  Glover,  111  Mass.  39o. 

•  Laws  V.  State,  26  Tex.  App.  648. 

•  State  V.  Ward,  48  Conn.  489. 
»  White  V.  State,  51  Qa.  285. 

•  Adkinson  v.  State,  5  Baxter  569;  Goldsmith  v.  State,  63  Ga.  85;  State  v. 
McPherson,  70  N.  C.  289;  16  Am.  Rep.  769;  Holland  v.  Com.,  82  Pa.  St.  306; 
22  Am.  Bep.  758;  Brown  v.  State,  55  Ala.  128:  28  Am.  Rep.  698.  Where  it 
was  proved  that  the  prisoner  entered  a  dwelling-house  by  an  open  window 
in  the  day  time,  i)a8sed  through  the  house,  unlocked  the  front  door  and 
went  out  about  noon,  it  was  held  that  his  offense  was  not  burglary  in  the 
second  degree  nnder  the  statute  of  New  York  (2  R.  S.  5th  ed.  p.  947,  §  19),-^ 
People  V.  Arnold,  6  Parker  688. 
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But  where,  on  trial  of  a  charge  of  breaking  into  a  postoflBce 
under  U.  &.  Rev.  St.  §  5478,  requiring  evidence  of  forcible 
breaking,  it  appears  that  all  persons  had  been  previously 
removed  from  the  premises,  the  accused  found  attempting  a 
burglary  is  not  entitled  to  the  benefit  of  any  presumption  thftt 
he  had  previously  secreted  himself  in  the  building.* 

§  339.  The  felonloas  intent. —  To  constitute  burglary,  the 
intent  to  steal  must  accompany  or  prompt  the  entering.* 
Thus,  one  cannot  be  convicted  of  burglary,  if  he  had  no  feloni- 
ous intent,  was  present  simply  as  a  spy  on  the  others,  and  had 
told  a  magistrate  that  the  burglary  was  to  be  committed.' 
But  if  two  persons  break  into  a  house,  one  with  intent  to  com- 
mit a  felony  and  another  with  an  innocent  purpose,  the  party 
having  the  intent  to  commit  a  felony  is  guilty,  without  refer- 
ence to  the  secret  purpose  which  the  other  party  may  have 
had.*  To  break  and  enter  a  dwelling-house  with  intent  to 
commit  adultery,  is  not  burglary  in  Vermont;*  and  in  Massa- 

>  United  States  v.  Lantry,  80  Fed.  Rep.  282. 

*  Harris  v.  State,  20  Tex  App.  652.  A  servant  employed  by  an  attorney 
in  and  about  his  office,  and  intinisted  with  the  key  to  the  front  door,  may 
be  convicted  of  burglary  (Code,  §  4848),  if  he  enters  the  office  by  night,  by 
using  the  key,  with  the  intention  at  the  time  of  stealing  the  money  of  his 
employer  while  asleep  in  an  inner  room;  but  if  he  is  in  the  liabit  of  sleeping 
in  the  office,  with  the  consent  of  his  employer,  or  without  objection  from 
him,  and  enters  with  the  intention  only  of  going  to  bed,  but  afterwards 
forms  the  design  to  steal  the  money,  and  attempts  to  do  so.  he  is  not  guilty 
of  burglary. — Lowder  v.  State,  08  Ala.  148.  Defendants  were  indicted  for 
breaking  and  entering  with  intent  to  commit  larceny  Testimony  showed 
that  they  broke  into  the  tool-house  of  a  railroad  company,  took  from  it  a 
hand-car,  put  it  on  the  track  and  rode  in  it  twelve  miles,  and  then  removed 
it  to  and  left  it  at  side  of  track.  Hdd,  that  this  did  not  establish  larcenous 
intent  essential  to  constitute  burglary.— State  v.  Ryan,  12  Nev.  401;  28  Am. 
Rep.  802. 

» Price  V.  People,  109  lU.  109. 

*  Gale  V.  State,  18  Lea  489.  P.  informed  the  sheriff  that  C.  had  requested 
him  to  enter  a  house  in  the  night-time,  and  steal  therefrom  a  sum  of  money 
which  he  knew  to  be  concealed  there,  the  money  to  be  divided  between 
them.  By  advice  of  the  sheriff,  P.  agreed  to  do  so,  for  the  purpose  of 
entrapping  C,  and  accordingly  entered  the  house,  secured  the  money, 
marked  it  so  that  it  could  be  identified,  and,  after  delivering  it  to  C,  gave 
a  signal,  when  the  sheriff  arrested  C.  with  the  money  in  his  possesion. 
Held,  that  inasmuch  as  P  alone  entered  the  building,  and  did  so  witliout 
felonious  intent,  there  was  no  burglary  committed,  and  therefore  C.  could 
not  have  been  privy  to  a  burglary.— People  v.  Collins,  58  Cal.  185. 

»  State  V.  Cooper,  16  Vt.  551. 
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chusetts,  it  is  not  a  felony  to  break  and  enter  a  dwelling-honse 
with  intent  to  cnt  off  an  ear  of  a  person.'  In  Ohio,  under  the 
statute  punishing  the  breaking  and  entering  a  mansion  house 
in  the  night  season,  in  which  any  person  shall  reside  or  dweH^ 
and  committing,  or  attempting  to  commit,  any  personal  mo- 
lence,  or  abuse^  the  intent  with  which  the  party  enters  forms  no 
ingredient  of  the  offense.  The  sole  question  is,  did  the  defend- 
ant commit,  or  attempt  to  commit,  any  personal  abuse  or  vio- 
lence.* One  who  breaks  and  enters  a  building  and  takes 
therefrom  an  implement  merely  for  use  in  breaking  into  an- 
other building  near  by,  cannot  be  convicted  of  burglary  with 
intent  to  steal  from  the  first  building.  There  can  be  no  lar- 
ceny without  the  intention  of  permanent  appropriation,  and 
that  is  a  question  for  the  jury.*  Under  an  indictment  for 
breaking  and  entering  a  smokehouse  and  stealing  meat,  the 
character  of  the  intent  will  not  be  changed  by  the  fact  that 
the  prisoner  previously  went  into  the  smokehouse  on  the  busi- 
ness of  the  mistress  of  the  house,  and  while  there,  dropped  the 
meat  between  the  ceiling,  so  that  it  could  be  taken  out  hy 
prying  up  one  of  the  weather  boards ;  nor  will  it  change  the 
character  of  the  breaking  and  entering  so  as  to  make  the 
offense  a  mere  larceny  instead  of  burglary.*  When  on  the 
trial  of  an  indictment  for  breaking  and  entering  a  dwelling  in 
the  night  with  intent  to  commit  larceny,  it  is  proved  that  the 
defendant  was  at  the  time  in  such  a  state  of  intoxication  that 
he  entered  without  any  intent  to.  commit  the  crime,  he  cannot 
be  convicted.* 

§  340.  Who  is  a  principal  olTender. —  A  felony  may  be 
committed  through  the  instrumentality  of  others,  though  the 
prmcipal  be  not  present.  But  this  is  where  the  agent  is 
an  innocent  party.  When  the  person  employed  is  guilty, 
he   is  the   principal,    and  his  employer  but  an  accessory.* 

>  Com.  V.  NeweU,  7  Mass.  245. 

•  Foreythe  v.  State,  6  Ohio  20. 

»  V^ilson  V.  State,  18  Tex.  App.  270;  51  Am.  Rep.  809. 
«  Fisher  v.  State,  48  Ala.  17. 

•  State  T.  BeU,  29  Iowa  816. 

•  Wixson  V.  People,  5  Parker,  119. 
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But  where  two  combine  to  commit  a  burglary,  and  one  breaks 
into  the  house  and  obtains  the  property  while  the  other  waits 
outside,  both  are  guilty  of  breaking  and  entering.*  And 
where  an  essential  part  of  the  plan  of  a  burglary  was  that  one 
of  the  parties  should  entice  the  owner  a  mile  away  from  the 
building,  and  keep  him  there  while  the  burglary  was  effected, 
it  was  held  that  the  one  so  doing,  was  constructively  present 
at  the  burglary,  and  might  be  indicted  as  a  principal.* 

§  341.  Construction  of  statutes;  Jurisdiction. — In  New 

York  burglaries  may  be  tried  out  of  their  proper  counties  in  cer- 
tain special  cases,  that  is,  where  the  goods  burglariously  taken 
are  carried  into  another  county  by  the  offenders ;  but  that  is  by 
positive  law,  and  not  because  the  burglary  was  actually  com- 
mitted in  the  county  where  the  indictment  is  found,  or  in 
judgment  of  law  is  considered  to  have  been  committed  there. 
The  fact  must  therefore  be  set  out  which  brings  the  case 
within  the  statute.  But  in  the  case  of  an  indictment  for  a 
simple  larceny  found  in  a  county  into  which  the  thief  has  car- 
ried the  property  stolen  in  another  county,  the  law  adjudges 
that  the  offense  was  in  truth  committed  there,  and  hence  there 
is  no  occasion  for  a  statement  in  the  pleading  of  what  occurred 
in  the  other  county.*  The  provision  (2  Rev.  Stat.  727,  §  60), 
declaring  that  "  a  person  committing  a  burglary  and  larceny 
in  one  county  and  carrying  the  stolen  property  into  another 
county,  may  be  indicted,  tried  and  convicted  for  the  burglary 
in  the  latter  county,  as  if  the  crime  had  been  there  commit- 
ted, ' '  is  within  the  legislative  power  and  is  valid.  The  offender 
may  be  indicted  and  tried  in  the  Court  of  General  Sessions  of 
the  country  where  he  is  found  with  the  fruits  of  his  crime.* 
The  offense  of  burglary  at  common  law  is  not  aifected  by  S. 
C.  Gen.  St.  ch.  129,  §  32,  or  by  the  S.  C.  act  of  March  22, 
1878.' 

'  People  V.  Boujet,  2  Parker,  11. 

*  Breese  v.  State,  13  Ohio.  St.  146:  80  Am.  Dec.  840. 
»  Haskins  v.  People,  16  N.  Y.  844. 

*  Mack  V.  People,  82  N.  Y.  285. 

^  State  y.  Branham,  18  S.  C.  889.  The  New  Mexico  general  raUroad  act, 
ch.  1,  tit.  8,  g  8,  provided  that  "  any  person  who  shall  in  the  day  or  night- 
time enter  by  force,  or  otherwise,  any  car  of  any  corporation,  formed  under 
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INDICTMENT. 

§  843.  Sufficiency,  generally. 
848.  Averment  of  time  of  commission. 

844.  Avennent  of  intent. 

845.  Describing  the  loetu  in  quo, 

846.  Describing  the  stolen  goods. 

847.  |A.verment  of  value. 

848.  Averment  of  ownership  of  locus  in  quo, 

849.  Averment  of  ownership  of  goods. 
350.  Charging  two  offenses,  generally. 
851.  Charging  larceny  as  well  as  burglary. 

§  342.  Sufflcieney^  generally. —  An  indictment  for  burg- 
lary must  allege  an  entry.  One  which  charges  that  the 
defendant  *^  broke  into  the  storehouse  of  M.  D.,"  etc.,  *'with 
the  intent  to  steal, "  is  fatally  defective,  because  it  does  not 
aver  an  entrance.*     But  burglary  charged  in  the  language  of 

this  act,  with  intent  to  steal  any  valuable  thing  then  and  there  being,  shall 
be  deemed  guilty  of  burglary,  and  upon  conviction  thereof  shall  be  pun- 
ished as  in  other  cases  of  burglary."  This  provision  applied  only  to  corpor- 
ations created  under  this  general  set,  but  subsequently  the  legislature 
passed  an  act  conferring  upon  all  corporations  organized  before  the  passage 
of  the  general  railroad  law  '*  all  the  powers,  privileges  and  exemptions  con- 
ferred upon  corporations  organized  "  under  that  act.  Upon  the  Uieory  that 
the  **  privileges'*  thus  conferred  would  give  to  corporations  thus  formed 
before  the  passage  of  the  general  railway  law  the  '*  privilege"  of  being  pro- 
tected from  burglary  in  the  means  provided  by  the  section  of  the  general 
law  quoted  above,  the  defendants  were  indicted  under  section  8,  ch.  1,  tit 
Sy  of  the  general  railroad  act  for  burglarizing  the  cars  of  the  N.  M.  &  S.  P. 
R.  R.  Co.,  a  company  organized  before  the  general  railroad  statute  was 
passed.  Hddj  that  that  the  word  '*  privilege"  as  used  in  the  second  act, 
does  not  confer  the  right  to  prosecute  any  one  for  burglary  under  section  8 
of  the  general  railroad  act,  ch.  1,  tit.  8,  where  the  burglary  was  of  cars 
owned  by  a  company  organized  before  the  general  act  was  passed;  but  that 
the  defendants  could  be  prosecuted  under  the  Criminal  Code  of  New 
Mexico.    Territory  v.  Stokes;  2  New  Mex.  161. 

1  Pines  V.  State,  50  Ala.  153;  State  v.  Whitby,  15  Kan.  402.  An  indict- 
ment charging  defendant  with  stealing  and  carrying  from  a  warehouse 
goods  of  the  value  of  forty  cents,  without  aUeging  a  breaking  into  the 
warehouse,  does  not  charge  a  felony,  under  Gen.  St.  Ky.,  c.  39,  §  4,  which 
provides  that  if  any  person  shaU  break  any  warehouse,  etc.,  with  intent  to 
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the  statute  is  sufficiently  charged.  ^  And  an  indictment  charg- 
ing that  the  defendant  ^^feloniously,  willfully  and  burglari- 
ously did  break  and  enter, ' '  is  equivalent  to  charging  in  the 
language  of  the  statute  that  he  ^^  willfully  and  maliciously  and 
with  force  did  break  and  enter."  The  word  "  maliciously  " 
in  the  statute  does  not  mean  malice  towards  the  owner  of  the 
house  entered,  but  the  intent  from  which  follows  the  unlawful 
act;  and  the  words  "  did  break"  imply  force.'  So,  an  alle- 
gation that  the  prisoner,  in  the  night-time,  entered  feloni- 
ously, burglariously,  and  with  force  and  arms,  is  substantially 
to  ^B,j  felonioe  et  hurgla/riter  f regit.*  In  Iowa,  an  indictment 
which  charges  the  breaking  and  entering  with  intent  to  com- 
mit a  public  offense  is  sufficient;  it  is  not  essential  to  its 
validity  that  it  should  charge  in  addition  that  such  breaking 
and  entering  were  "burglarious."  *  In  Kansas,  where  a 
defendant  is  charged  with  having  willfully,  forcibly,  feloni- 
ously and  burglariously  broken  and  entered  in  the  night-time 
a  store  of  C.  <&  S.,  such  information  is  not  fatally  defective 
upon  a  motion  to  quash,  because  it  fails  to  describe  more 
specifically  the  manner  of  breaking  and  entering  the  store.* 
In  Kentucky,  an  indictment  which  alleges  that  defendant 
*'  willfully,  feloniously,  and  maliciously  broke  into  the  depot 
belonging  to  and  in  the  possession  of  the  L.  &  N.  E.  Co. , 
with  intent  to  steal,"  is  not  vitiated  by  the  omission  of  the 
word  *  *  forcibly. "  *  In  Michigan,  an  information  under  Comp. 
L.,  §  7561,  for  an  attempt  to  commit  burglary  by  one  who 
was  armed,  must  allege  that  there  was  some  one  lawfully  in 
the  dwelling-house  which  he  attempted  to  enter,  or  the  alle- 

steal,  or  shall  feloniously  take  therefrom  goods,  etc.,  of  value,  he  shall  be 
confined  in  the  penitentiary,  etc. — Webb  v.  Commonwealth,  87  Ky.  129. 
»  People  V.  Murray,  67  Cal.  108. 

*  Shotwell  V.  State,  48  Ark.  845. 

»  People  V.  Long,  43  Cal.  444.  Under  Cal.  Code,  g§  460,  461,  amended 
1876,  making  burglary  in  the  day-time  in  the  second  degree,  the  indictment 
should  charge  burglary  generally,  and  leave  the  degree  to  be  determined 
by  the  verdict  if  the  plea  is  not  guilty,  and  by  the  court  if  the  plea  is 
£^Uty. — People  v.  Jefferson,  62  Cal.  462. 

«  State  V.  Short,  64  Iowa  892. 

*  State  T.  McAnolty,  26  Kan.  588. 

*  Cunningham  ▼.  Commonwealth,  18  S.  W.  Rep.  104. 
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gation  that  defendant  was  armed  is  mere  sarplusage,  and 
conviction  can  only  be  had  for  the  common-law  offense  of 
burglary.*  In  Missouri,  an  indictment  for  house-breaking, 
under  the  statute,  must  allege  the  manner  of  the  breaking,  in 
order  to  show  the  exact  offense  intended  to  be  charged.'  In 
New  Hampshire,  the  offense  of  entering  a  house  in  the  night, 
without  breaking,  is  included  in  an  indictment  for  breaking 
and  entering.'  In  New  York,  an  indictment  should  allege 
the  manner  in  which  the  offense  was  committed,  the  offense 
being  by  statute  divided  into  degrees,  the  punishment  for 
which  varies  with  the  circumstances  under  which  the  act  was 
done.*  In  North  Carolina,  in  an  indictment  for  an  attempt 
to  commit  burglary,  some  overt  acts  of  the  accused,  which  in 
the  ordinary  course  of  things  would  result  in  the  commission 
of  the  crime,  must  be  alleged  and  proved.*  In  Texas, 
''breaking,"  in  an  indictment  for  burglary,  necessarily 
includes  force.  An  entrance  may  be  made  by  force  and  not 
by  breaking,  but  not  by  breaking  without  force.  To  allege  a 
''breakins:"  sufficient! v  shows  use  of  force.*  But  under 
Penal  Code,  art.  706,  providing  that  the  entry  into  a  house, 
within  art.  704,  "  includes  every  kind  of  entry  but  one  made 
by  the  free  consent  of  the  occupant," — some  one  of  the 
statutory  modes  of  entry,  as  well  as  the  fact  of  entry,  must 
be  alleged  and  proved  in  order  to  constitute  the  offense  of 

»  Harris  t.  People,  44  Mich.  305. 
«  Ck>nnor  v.  State,  14  Mo.  561. 
»  State  V.  Moore,  12  N.  H.  42. 

*  People  V  Van  Gaasbeck,  9  Abb.  Pr.  N.  S.  828. 

*  State  V.  Calvin,  90  N.  C  717. 

*  Matthews  v.  State,  36  Tex.  675.  An  indictment  alleged  that  B.  ''  did 
unlawfully,  feloniously,  and  burglariously  ♦  ♦  ♦  break  and  a  window 
pane  out  of  the  window ,  and  did  hoist  the  window  and  enter  the  dwelling- 
house  of  R.,  there  situate,  with  intent  then  and  there  unlawfully,  feloni- 
ously, and  burglariously,  and  against  the  will  and  consent  of  I.,  her,  the 
said  I.,  to  ravish,  and  oarnaUy  know,"  etc.  Held:  1.  That  the  words  "and 
a  window  pane  out  of  the  window,"  might  properly  be  rejected  as  surplus- 
age. 2.  That  the  intent  was  sufficiently  charged.— Burke  v.  State,  5  Tex. 
App.  74. 
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burglary  with  intent  to  rape.'     The  indictment  need  not 
negative  the  consent  of  the  owner  of  the  house.' 

§  343.  Ayeroient  of  time  of  commission. —  In  California, 
an  information  which  simply  charges  the  commission  of  the 
burglary,  without  stating  whether  the  act  was  committed  in 
the  night-time  or  the  day-time,  embraces  both  degrees  of  the 
crime ;  and  under  such  an  information  it  is  competent  for  the 
jury  to  find  the  defendant  guilty  of  the  crime  in  either  degree.' 
It  is  sufficient  to  allege,  generally,  that  the  burglary  was  com- 
mitted in  the  night ;  and  if  a  particular  hour  is  named  it  need 
not  be  proved.*  In  Connecticut,  an  information  which  charged 
that  the  prisoner  "  feloniously  and  burglariously  "  broke  and 
entered,  without  stating  that  the  acts  were  done  in  the  night, 
or  at  what  hour  they  were  done,  after  a  verdict  of  guilty  and 
judgment,  was  held  fatally  defective.*  In  Florida,  where  the 
indictment  charged  the  defendant  with  breaking  and  entering 
a  store  in  the  night-time,  with  intent  to  commit  larceny,  and 
the  court  charged  the  jury  that  if  they  found  that  the  defend- 

>  Hamilton  v.  State  11  Tex.  App  116.  The  charging  part  of  the  indict 
ment  is  that  the  defendant,  '*a  certain  house,  etc  .  feloniously,  fraudu- 
lently and  burglariously  did  break  and  enter."  Heldf  that  the  words 
"*•  burglariously"  and  **  feloniously,"  being  no  part  of  the  statutory  defini- 
tion of  the  offense,  the  word  '*  fraudulently  "  is  the  only  qualifying  term, 
and  qualifies  the  word  ** enter"  as  well  as  "break."  And  held,  further , 
that  such  indictment  is  not  sufficient  to  charge  an  entry  **  by  fraud,"  and 
18  sufficient  only  to  charge  an  entry  by  force,  and,  however  much  the  evi- 
dence may  have  tended  to  prove  an  entry  by  other  means,  it  was  error  to 
charge  on  such  other  means. — Sullivan  v.  State,  13  Tex.  App.  462.  It  is  not 
essential  to  the  sufficiency  of  an  indictment  for  burglary  that  the  entry 
should  be  charged  to  have  been  made  ** feloniously"  or  **  burglariously." — 
Reed  v.  State,  14  Tex.  App.  662.  An  indictment  for  burglary,  which 
charges  that  the  prisoner  *'then  and  there,  by  force,  break  and  enter  a 
house,"  omitting  the  word  **did,"  is  sufficient. — Jester  ▼.  State,  26  Tex. 
App.  369. 

'  Smith  T.  State,  22  Tex.  App.  850;  Sullivan  v.  State,  18  Tex.  App.  462; 
Reed  v.  State,  14  Tex.  App.  662 ;  Summers  v.  State  9  Tex.  App.  396  ;  Bun- 
tain  V.  State.  15  Tex.  App.  485 ;  but  see  Tread  well  v.  State,  16  Tex.  App. 
643;  Mace  v.  State,  9  Tex.  App.  110;  Taylor  v.  State,  23  Tex.  App.  639. 

>  People  V.  Bamhart,  59  Cal.  381. 

^  People  ▼.  Burgess,  35  Cal.  115,  S.  P,  in  New  Jersey,  State  v.  Robinson, 
6  Vroom  71. 

*  Lewis  y.  State,  16  Conn.  88.    And  see  Mark's  Case,  4  Leigh  658. 
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ant  broke  and  entered  the  building  as  charged  in  the  indict- 
ment, they  should  convict,  the  charge  was  held  to  refer  to  the 
indictment  in  its  entirety,  the  time  of  the  breaking  and  enter- 
being  included,  and  was  therefore  not  erroneous  in  not  charg- 
ing more  specifically  that  the  breaking  and  entering  must  be 
in  the  night-time.*  In  Georgia,  since  the  act  of  1878,  it  is  not 
necessary  to  specify  in  an  indictment  whether  a  burglary  was 
committed  in  the  day  or  night.'  Otherwise  before  that  act 
was  passed.*  In  Iowa,  where  a  burglary  is  charged  to  have 
been  committed  '*  on  the  second  day  of  February,  A.  D.  1881, 
and  in  the  night-time  of  said  day^^^  the  words  in  italics  limit 
the  allegation  of  time  to  the  night  of  the  day  mentioned,  and 
all  the  language  together  charges  a  burglary  in  the  night-time 
and  not  in  the  day-time.*  In  Louisiana,  an  indictment  which 
charges  a  burglarious  breaking  and  entry  need  not  state 
whether  it  was  in  the  day-time  or  in  the  night-time,  under 
Eev.  Stat.  §  854,  providing  for  the  the  punishment  of  any  one 
who,  with  intent  to  steal,  *' shall,  in  the  night-time,  enter 
without  breaking,  or  in  the  day-time  break  or  enter,  any 
dwelling-house,"  etc.*  In  Maine,  an  indictment  is  sufficient 
which  charges  that  the  offense  was  committed  on  a  specified 
day,  "about  the  hour  of  twelve,  in  the  night  of  the  same 
day."*  In  Massachusetts,  the  averment  that  the  breaking 
and  entering  were  in  the  night  is  deemed  equivalent  to  an 
allegation  that  the  offense  was  committed  between  one  hour 
after  sun-setting  on  one  day,  and  one  hour  before  sun-rising 
on  the  next  day.^  In  Michigan,  an  information  alleging  a 
breaking  and  entry  of  a  store  not  occupied  with  a  dwellings 

'  aifton  ▼.  State,  7  So.  Rep.  888. 

•  Lassiter  v.  State,  67  Ga.  739. 
»  Jones  V.  State,  68  Ga.  141. 

*  State  V.  Ruby,  61  Iowa  86. 

*  State  y.  Anselm,  43  La.  Ann.  195. 

•  State  V.  Seymour,  36  Me.  225. 

'  Com.  V.  WUIiams,  2  Cush.  582.  The  rule  that,  since  proof  of  the  aggra- 
vated offense  wiU  justify  conviction  for  the  offense  of  lower  grade,  omis- 
sion  of  the  distinguishing  words  wiU  not  invalidate  an  indictment  for  the 
lower  offense — applied  to  an  indictment  under  the  Mass.  Gen.  Stat.,  ch. 
161,  §  14,  for  breaking  and  entfring,  not  alleging  the  act  to  be  done  in  tiie 
day-time. —  Commonwealth  v.  Reynolds,  122  Mass.  454. 
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but  not  stating  whether  it  was  done  in  the  night-time  or  day- 
time, does  not  allege  any  offense/  In  Kew  Hampshire,  an 
indictment  defective  in  charging  the  time  of  the  offense,  is 
cnrable  by  amendment,  or  by  verdict.*  In  New  York,  an 
indictment  for  burglary  in  the  third  degree  need  not  charge 
that  the  offense  was  committed  in  the  day-time.'  In  North 
Carolina,  an  indictment  for  burglary  which  charges  that  the 
offense  was  committed  November  11,  1888,  shows  with 
sufficient  certainty  that  the  offense  charged  was  perpetrated 
before  Acts  1889,  ch.  434,  approved  March  11,  1889,  amend- 
ing  the  existing  law  in  relation  to  burglary,  went  into  effect.* 
A  motion  to  arrest  the  judgment  because  the  indictment 
failed  to  charge  that  the  offense  was  committed  since  Act  1889, 
ch.  434,  changing  the  punishment  for  burglary,  was  properly 
denied  where  the  charge  and  proof  were  both  of  an  offense 
committed  since  the  Act  of  1889.'  In  Pennsylvania,  an* 
indictment  which  omits  to  charge  that  the  burglary  was  com- 
mitted ^*in  the  night-time,"  is  fatally  defective.*  In  South 
Carolina,  an  indictment  is  fatally  defective  in  failing  to  state 
a  specific  day  on  which  the  offense  is  alleged  to  have  been/ 
committed.^    In  Texas,  an  indictment  which  charges  a  breaks 

1  HaU  ▼.  People,  48  Mich.  417. 

*  State  ▼.  BlaisdeU,  49  N  H.  81. 

*  Butler  y.  People,  4  Denio  68. 

«  State  y.  Halford,  104  N.  C.  874. 
»  State  y.  Fleming,  107  N.  C.  906. 

*  Commonwealth  y.  Kaas,  8  Brews.  433.  Under  section  186  of  the  Pa. 
Act  of  1869,  proyiding  for  the  punishment  of  breaking  into  any  dwelling- 
house,  etc.,  when  the  breaking  takes  place  in  the  day-time,  a  defendant 
conyicted  on  an  indictment  in  form  for  burglary,  cannot  be  sentenced 
under  such  section  by  changing  the  ayerments,  or  by  assuming  them  to  be 
BO  changed  to  suit  the  conyiction.— Hollister  y.  Commonwealth,  60  Pa.  St. 
103.  Code  Or.,  §  1758,  prescribes  a  punishment  for  breaking  and  entering 
in  the  night-time  a  dwelling-house  in  which  there  is  any  human  being,  with 
intent  to  commit  a  crime.  Section  1759  punishes  the  same  offense  com- 
mitted in  the  day-time;  and  section  1760  punishes  the  breaking  and  enter- 
ing any  building  not  a  dwelling,  with  intent  to  steal  therefrom.  Hdd^ 
that  an  indictment  for  burglary  which  charges  that  M.  did  unlawf uliy, 
feloniously,  and  burglariously  break  and  enter  a  dwelling-house,  namely, 
the  dwelling-house  of  one  C,  with  the  intent  on  the  part  of  him,  the  said 
M.,  to  commit  the  crime  of  larceny  therein,  is  insufficient  to  sustain  a  con- 
yiction.—State  y.  Mack,  35  Pac.  Rep.  689. 

^  State  y.  Brown,  34  S.  C.  334. 
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ing  and  entry  by  means  of  force,  is  good,  whether  the  offense 
was  committed  in  the  day-time  or  night-time/  If  an  indict- 
ment for  burglary  does  not  charge  that  it  was  in  the  night-time, 
it  charges  a  burglary  in  the  day-time."  Where  the  indictment 
charges  the  offense  in  two  counts,  the  first  charging  the 
offense  to  have  been  committed  in  the  day-time,  and  the  latter 
at  night,  the  state  cannot  be  compelled  to  elect  upon  which 
count  to  proceed.* 

§  344.  Ayerment  of  Intent — (a)  ITecessity  of  the  averment. 
— The  intent  to  commit  a  felony  is  a  material  part  of  the  crime 
of  burglary,  and  must  be  alleged  in  the  indictment  ;V  and  the 
indictment  must  set  out  the  particular  felony  intended.'  Oth- 
erwise, in  Tennessee,  as  to  an  indictment  for  breaking  and 
entering  a  house  in  the  day-time;'  or,  it  seems,  even  in  the 
night-time.^  So  also,  an  indictment  for  breaking  and  enter- 
ing a  dwelling-house  in  the  night,  and  stealing^  need  not 
charge  an  intent  to  steal.' 

(J)  Its  Sufficiency, — An  indictment  for  burglary  charging  a 
burglarious  entry  with  intent  to  commit  larceny  is  not  bad 

>  Finlan  v.  State,  13  S.  W.  Rep.  866.    S.  P. ,  in  Washinj^ton,  State  v.  Miller, 
28  Pac  Rep.  875. 

•  Bravo  ▼.  State,  30  Tex.  App.  188. 

•  Qonzales  v.  State,  12  Tex.  App.  657;  Green  v.  State,  21  Tex.  App.  64. 

«  Wood  y.  State,  46  Ga.  822;  State  y.  Eaton,  8  Harring.  554;  BeU  y.  State, 
48  Ala.'  684;  People  v.  Stewart,  44  Mich.,  484;  Reeves  v.  State,  7  Tex.  App. 

276. 

»  State  y.  WiUiamson,  3  Heisk.  483;  Winalow  v.  State,  26  Neb.  308;  Port- 
wood  v.  State,  29  Tex.  47;  94  Am.  Dec.  268, 

•  Davis  v.  State,  3  Coldw.  77. 

'  Pardue  v.  State,  4  Baxter  10. 
•  •  Jones  y.  State,  11 N.  H.  269;  Com.  v.  Brown,  3  Rawle,  207;  State  v.  WQ- 
8on,  69  N.  H.  139.  Under  Code  Wash,  g  828,  providing  that  **  every  per- 
son who  shall  be  guilty  of  any  such  unlawful  entry,  or  unlawful  breaking 
and  entry,  as  described  in  the  next  preceding  section,  shaU  be  deemed  to 
have  made  such  entry,  or  breaking  and  entry,  with  intent  to  commit  a  mis- 
demeanor or  a  felony,  unless  such  entry,  or  breaking  and  entry,  shaU  be 
explained  by  testimony  satisfactory  to  the  jury  ♦  ♦  ♦  to  have  been 
made  for  some  purpose  without  criminal  intent/*  it  is  unnecessary  for  the 
prosecution  to  show  the  intent  of  the  entry,  and  the  information  need  not 
state  the  particular  misdemeanor  which  defendant  intended  to  oommit. 
Anders,  C.  J.,  dissenting.— Linbeck  v.  State,  1  Wash.  St.  336. 
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because  not  charging  an  intent  to  commit  *'some  felony;  "  * 
nor  does  it  charge  two  offenses.*  Such  indictment  need  not 
charge  the  degree  of  larceny  with  intent  to  commit  which  de- 
fendant entered  the  premises ;  *  nor  what  specific  money, 
goods,  or  chattels  were  intended  to  be  stolen,  or  the  name  of 
the  owner  thereof ;  *  or  that  the  taking  was  with  the  felonious 
intention  of  depriving  the  owner  permanently  of  his  property 
and  converting  it  to  the  use  of  the  taker  without  the  owner's 
consent.'  So  an  indictment  for  burglary  charging  that  the 
defendant  entered  ' '  with  the  felonious  intent  then  and  there 
to  commit  arson,"  sufficiently  specifies  the  felony  intended  to 
be  committed;  *  and  such  indictment  is  not  bad  for  duplicity.^ 
And  an  information  for  burglary  with  intent  to  commit  rape 
is  not  defective  in  not  averring  under  which  set  of  circum- 
stances specified  in  the  statute  defining  rape  defendant 
intended  to  commit  it; "  nor  need  it  allege  an  intent  "then 
and  there,"  nor  need  the  crime  of  rape  be  fully  and  technically 
set  forth.* 

On  the  other  hand  an  indictment  for  burglary  which  charges 
that  the  defendant  entered,  etc.,  with  intent  to  commit  a 
felony,  without  stating  what  particular  felony,  does  not 
state  any  offense. "    And  it  must  charge  all  the  constituent 

>  People  ▼.  Young,  65  Gal.  225;  Stevenson  v.  State,  5  Baxter,  681;  State  v. 
Shelton,  (Tenn.)  18  S.  W.  Rep.  258;  HamUton  v.  State,  26  Tex.  App.  206, 

*  People  ▼.  Smith,  86Cal.  288;  State  v.  Christmaa,  101  N.  C.  749. 
»  People  V.  Smith,  86  Cal.  238. 

«  Jones  V.  State  18  Fla.  889 

»  MitcheU  v.  Commonwealth,  88  Ky.  849. 

•  Shotwell  V.  State,  48  Ark.  845. 
^  State  V.  Ely,  85  La.  An.  895. 

*  People  V.  Burns,  68  Cal.  614. 

•  Com.  V.  Doherty,  10  Cush.  52.  Under  Crim.  Code  Neb..  §  48,  defining 
burglary  as  the  breaking  and  entering  into  any  dwelling,  etc. ,  in  the  night, 
with  intent  to  steal,  commit  rape,  etc.,  where  a  preliminary  examination 
was  had  on  a  complaint  charging  the  crime  of  burglary  with  the  intent  to 
steal,  and  the  information  filed  by  the  county  attorney  in  the  district  court 
charged  the  same  offense,  but  with  the  intent  to  commit  a  rape,  the  same 
crime,  to-wit,  burglary,  was  described  both  in  the  complaint  and  the  infor- 
mation.—Alderman  V.  State,  24  Neb.  97. 

»•  People  ▼.  Nelson,  58  Cal.  104;  Brown,  v.  State,  7  Tex.  App.  619;  Wilbum 
V.  State,  41  Tex.  237;  State  v.  Lockhait,  24  Ga.  420.  It  is  otherwise  in  New 
York  under  the  Revised  Statutes.  Mason  v.  People,  26  N.  Y.  200,  £mott» 
J.,  co7itra. 
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elements  of  the  crime  of  theft  if  that  was  the  offense  in- 
tended.' Wherefore  an  indictment  for  bnrglary  to  commit 
theft  of  certain  property,  whidi  fails  to  charge  the  taking, 
or  the  intent  to  take,  the  property  from  the  possession 
of  the  alleged  injured  party,  or  from  the  possession  of  some 
one  holding  it  for  him,  is  bad.'  So,  an  indictment,  charging 
an  entry  into  a  stable,  with  intent  to  commit  '*•  laroey  "  does 
not  describe  any  offense.*  And  an  indictment  found  under 
Fla.  Laws  1868,  ch.  1637,  sub-ch.  4,  §  12,  charging  a  break- 
ing and  entering  with  intent  to  steal  property  of  the  value  of 
$6,  is  bad,  as  setting  out  an  intent  to  commit  a  misdemeanor, 
and  not  a  felony.* 

•i 

(c)  Use  of  the  words  ^^hur^arioudyy'^^  ^^fdontoush/.'*^ — In 
Alabama,  burglarly  is  sufficiently  charged  where  it  is  stated 
that  defendant  '^ feloniously  took  away"  the  described  per- 
sonal property,  this  being  a  sufficient  substitute  for  the  allega- 
tion of  a  larcenous  or  felonious  intuit.*  In  Calif omia,  an 
information  for  burglary,  omitting  the  word  "feloniously," 
but  charging  the  offense  in  the  language  of  the  statute,  is 
sufficient.'  In  Indiana,  an  information  founded  on  §  2139, 
Bey.  Stat.  1881,  for  conspiring  to  commit  burglary  with 
intent  to  steal,  which  fails  to  charge  the  intent  to  ^^  fdoniousLy 
steal,"  etc.,  is  bad  on  motion  to  quash.*  In  Louisiana,  an 
information  for  breaking  and  entering  with  intent  to  steal  is 
fatally  defective,  if  not  charging  that  the  entry  was  with 
*'  burglarious  "  or  with  "felonious  "  intent.*    In  Missouri,  an 

>  Webster  v.  State,  OTex.  App.  75;  RodrigueE  ▼.  State,  12  Tex.  App.  652. 

*  Beed  ▼.  State,  14  Tex.  App.  662;  O'Brien  ▼.  State,  27  Tex.  App.  448.' 
An  indictment  charging  defendant  with  having  f elonionBly  and  burglari- 
ously entered  the  storehouse  of  one  C.  in  the  night-time,  '*  with  the  intent, 
the  goods  and  chattels  of  the  said  C,  then  and  there  being,  then  and  there 
feloniously  and  burglariously  to  steal,  take  and  carry  away,*'  is  not  good 
under  the  Texas  Penal  Ck>de  (Pasch.  Dig.  art.  2859).— West  ▼.  State,  85  Tex.  89. 

s  People  V.  St.  Clair,  55  Cal.  524;  People  ▼.  St.  Clair,  56  CUL  400. 

*  Wood  V.  State,  18  Fla.  967. 
»  Barber  v.  State,  78  Ala.  19. 

*  People  ▼.  Bogers,  81  Cal.  209.  S.  P.  in  other  jurisdictions.  Tilly  t. 
Stete,  21  Fla.  242;  Lyons  ▼.  People,  68  111.  271;  State  v.  Jordan,  89  La.  An. 
840. 

^  Smith  T.  State,  98  Ind.  67. 

*  State  T.  Curtis,  90  La.  An.  Part  11.  814. 
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indictment  charging  that  defendant  ^ '  burglariously  and  feloni- 
ously,'' etc.,  entered  a  house  '^  with  intent  to  commit  larceny 
by  taking  and  carrying  away,"  etc.,  certain  specified  goods, 
and  adding  in  a  separate  clause  that  he  did  then  ^'  burglariously 
and  feloniously  steal,  take,  and  carry  away,  contrary,"  etc., 
is  sufficient.  *  In  Texas,  the  charge  that  defendant  ^ '  feloni- 
ously, fraudulently,  and  burglariously  did  break  and  enter," 
does  not  sufficiently  charge  an  entry  '  ^  by  fraud. " "  In  "West 
Virginia,  an  indictment  which  does  not  allege  that  the  break- 
ing and  entering  was  '^  feloniously  and  burglariously  "  done  is 
bad,  and  the  defect  is  not  cured  by  verdict.  • 

§  345.  Describing  the  locas  in  qao. — In  the  federal  courts, 
under  TJ.  S.  Kev.  St.  §  5478,  providing  that  ^' any  person  who 
shall  forcibly  break  into,  or  attempt  to  break  into,  any  post- 
office,  or  any  building  used  in  whole  or  in  part  as  a  postoffice, 
with  intent  to  commit  larceny  or  other  depredation,  shall  be 
punishable,"  etc.,  an  indictment  charging  in  effect  that  the 
breaking  was  done  with  intent  to  commit  larceny  anywhere  in 
a  building  used  in  part  only  as  a  postoffice  is  demurrable.^  In 
Alabama,  an  indictment  which  describes  the  house  broken 
into  as  ^'the  property  of  the  estate  of  Mrs.  L.,  is  sufficient;' 
and  it  is  no  objection  that  the  house  broken  into  is  alleged,  in 
the  disjunctive,  to  have  been  ^  ^  a  building  within  the  curtilage 
of  a  dwelling-house,  or  a  shop,  storehouse,  warehouse,  or  other 
building  of  W.  H."  *  A  somewhat  early  case  holds  that  an  * 
indictment,  under  the  statute  against  burglary,  for  breaking 
into  a  shop,  should  aver  that  the  shop  is  one  in  which  goods, 
etc.,  are  kept  for  use,  sale,  or  deposit;^  but  later  decisions 
declare  that  an  indictment  for  burglary  of  premises  *'  in  which 
goods,  merchandise,  or  other  valuable  thing,  was  kept  for  use, 
sale,  or  deposit,"  etc.  (following  phraseology  of  statute),  is 

>  State  T.  Dooly,  64  Mo.  146. 

*  SuUivan  v.  State,  18  Tex.  App.  462. 

*  State  ▼.  McClung,  18  S.  E.  Rep.  654;  State  ▼.  McDonald,  9  W.  Ya.  456; 
State  V.  Meadows,  22  W.  Va.  766. 

«  United  States  v.  CampbeU,  16  Fed.  Rep.  288. 

*  Anderson  v.  State,  48  Ala.  665;  Murray  ▼.  State,  Id.  675, 

*  Ward  ▼.  State,  50  Ala.  120. 

*  Crawford  ▼.  State,  44  Ala  882. 
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bad.'  A  count  which  describes  a  building  as  '^a  barn  or 
stable,"  or  as  ''a  barn,  house,  or  building, ''  is  fatally 
defective  on  demurrer.*  In  California,  an  indictment  for 
burglary  in  entering  a  room  known  as  a  ticket-office,  properly 
describes  it  as  a  "building,  to- wit,  the  ticket-office;"  and  a 
partition  eight  or  nine  feet  high,  though  not  reaching  to  the 
ceiling,  would  be  sufficient  to  constitute  the  enclosed  space  a 
room.'  In  Georgia,  an  indictment  which  only  alleges  that 
defendant  did  break  and  enter  the  S.  Theatre,  with  intent  to 
commit  a  larceny,  is  bad,  for  want  of  any  allegation  that  the 
theatre  contained  some  article  of  value  which  might  be  the 
subject  of  the  larceny.*  And  as  a  mill-house  is  not  one  of  the 
buildings  expressly  mentioned  in  the  statute  defining  burglar^'-, 
and  as  it  may  or  may  not  be  a  place  of  business,  an  indictment 
which  alleges  the  offense  to  have  been  committed  by  breaking 
and  entering  a  mill- house  with  intent  to  steal,  and  which 
neither  by  description  or  substantial  averment  designates  the 
house  as  a  place  of  business,  if  fatally  defective,  and  judgment 
thereon  will  be  arrested.'  But  an  indictment  for  burglary  on 
a  gear-house  ''  within  the  curtilage  and  protection"  of  a  dwell- 
ing-house, is  sufficient  under  the  Code,  §  4386,  declaring  all 
out-houses  "  within  the  curtilage  or  protection"  of  the  dwell- 
ing-house to  be  parts  of  the  same.*  In  Illinois,  where  an 
indictment  averred  that  the  ' '  defendant  broke  and  entered  a 
stable,"  without  also  averring  that  the  stable  was  a  "  build- 
ing," the  objection  that  it  would  not  be  presumed  a  stable  was 
a  "building,"  but  the  fact  ought  to  be  averred  in  order  to 
bring  the  case  within  the  statute,  was  held  not  well  taken.     A 

1  Banner  v.  State,  54  Ala.  127;  25  Am.  Rep.  062;  Pickett  v.  State,  60  Ala. 
77.  An  indictment  which  charges  that  the  accused  broke  and  entered  **  a 
gin-house,  the  property  of  W.  R.,  in  which  was  kept,  for  use,  sale  or  deposit, 
seed-cotton,  a  thing  of  value,"  etc.,  is  sufficient,  without  an  additional 
averment  that  the  gin-house  was  specially  oonstructed  for  the  use  to  which 
it  was  applied.  Under  the  statute  (Code,  §  4348),  only  structures  of  a  tem- 
porary character,  erected  for  special  purposes  or  occasions,  require  such 
additional  descriptive  averment  — Stone  v.  State,  68  Ala.  115. 

«  Horton  v.  State,  60  Ala.  72. 

»  People  V.  Young,  65  Cal.  225. 

*  Lee  V.  State,  56  Ga.  477. 

»  McElreath  v.  State,  55  Ga  562, 

•  Bryant  v.  State,  60  Ga.  358. 
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'^stable,"  as  that  word  is  commonly  used,  is  a  "building," 
and  may  well  be  included  in  the  class  of  structures  denomi- 
nated in  the  statutes  as  "other  buildings."*  So,  under  a 
statute  providing  that  "whoever  *  *  *  wilfully  and 
maliciously,  without  force  (the  doors  and  windows  being  open), 
enters  into  any  *  *  *  freight  or  passenger  railroad  car 
*  *  *  with  intent  to  commit  *  *  *  larceny,  *  *  * 
shall  be  deemed  guilty  of  burglary,"  an  indictment  regular  in 
other  respects,  but  omitting  "the  doors  and  windows  being 
open,"  is  sufficient  after  trial."  But  an  indictment  which 
charges  that  defendant  "feloniously,  *  *  *  without  force, 
did  enter  into  the  engine-room,  *  *  *  (of  a  railroad 
company),  the  door  of  said  engine-room  being  then  and  there 
open,  with  intent  *  *  *  to  steal,"  etc.,  is  defective,  as 
"engine-room,"  is  not  within  the  meaning  of  "other  build- 
ings," mentioned  in  Crim.  Code,  §  36.*  In  Louisiana,  an 
indictment  which  charges  an  offender  with  breaking  and 
entering  a  store-house,  used  as  a  dwelling-house,  in  which  a 
person  was  at  the  time  residing,  is  equivalent  to  charging  that 
the  offender  did  break  and  enter  a  dwelling-house,  a  person 
being  lawfully  therein ;  and  such  indictment  contains  the  essen- 
tial elements  of  the  crime  of  burglary,  and  is  sufficient.*  In 
Massachusetts,  an  allegation  that  defendant  broke  and  entered, 
in  the  night-time,  a  certain  building  situated  in  S.,  "  to- wit, 
the  office  building"  of  a  certain  corporation,  sufficiently 
describes  the  building.'  Where  there  were  two  statutes,  one 
punishing  the  offense  of  breaking,  in  the  night,  into  an  office 
adjoining  a  dwelling-house,  and  another,  that  of  breaking  in 
the  night  into  an  office  not  adjoining  a  dwelling-house,  the 
punishment  of  both  being  similar,  it  is  not  necessary  to  allege 
whether  the  office  was  adjoining,  or  not,  to  the  dwelling- 
house.*  An  indictment  which  alleges  that  A.  and  B.  had  "  in 
theit  possession' '  on  a  certain  day  burglars'  tools  sufficiently 

>  OrreU  v.  People,  U  lU.  456. 

*  Brennan  v.  People,  110  111  53o. 

•  Kincaid  v.  People,  28  N.  E  Rep.  1060. 
^  State  V.  Frank,  41  La.  An  596. 

*  Commonwealth  v.  Moriarty,  135  Mass  540. 

•  Larned  v.  Com.  12  Mete.  240. 
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charges  a  joint  possession;  and  aji  indictment  which  alleges  an 
intent  to  use  such  tools  need  not  describe  the  buildings  intended 
to  be  entered,  or  the  property  intended  to  be  taken,  or  men- 
tion the  name  of  the  owner. '  In  Michigan,  an  information 
for  burglary  which  does  not  show  such  facts  about  the  build- 
ing entered  as  would  make  it  a  subject  of  burglary;  but 
does  aver  facts  constituting  a  petit  larceny,  is  not  amendable.' 
In  New  Hampshire,  an  indictment  charged  that  the  defendants 
broke  and  entered  ^^  a  certain  building  called  a  bank,  being 
the  bank  of  the  New  Hampshire  Savings  Bank,  in  Concord." 
The  building  was  owned  by  the  Merrimack  County  Bank. 
There  were  two  entrances  to  the  building  in  which  the  Sav- 
ings Bank  was  kept,  one  leading  to  the  rooms  occupied  by  the 
Merrimack  County  Bank,  the  other  to  the  rooms  of  the  Sav- 
ings Bank  and  other  parts  of  the  building.  All  the  rooms 
except  those  occupied  by  the  Merrimack  County  Bank  as  their 
banking  rooms,  were  leased  and  occupied  by  tenants.  The 
part  occupied  by  the  Merrimack  County  Bank  was  separated 
from  the  rest  of  the  building  by  a  partition,  and  had  no  con- 
nection with  the  other  parts.  The  Savings  Bank  had  exclu- 
sive possession  of  their  rooms  for  their  bank.  It  was  held 
that  the  place  of  the  alleged  offense  was  properly  described.* 
In  New  York,  an  indictment  charging  the  accused  with  an  at- 
tempt to  burglariously  break  into  and  enter  the  dwelling-house 
of  S. ,  is  defective,  where  it  appears,  upon  the  trial,  that  the 
attempt  was  to  break  into  a  chamber  in  a  hotel  assigned  to  and 
occupied  by  S.  as  a  guest.  The  chamber  of  a  guest  at  an  inn  is 
not  his  dwelling-house,  but  that  of  the  landlord.*  But  a  modern 
structure  five  feet  high  and  five  feet  long,  having  a  windoNv 
and  door,  and  erected  as  a  fruit  stand  against  other  premises, 
is  properly  described,  in  an  indictment  for  burglary,  as  a 
*' booth,"  under  Pen.  Code,  §  498,  defining  burglary  in  the 
third  degree  as  breaking  and  entering  a'* building"  with 
intent  to  comit  a  crime ;  Pen.  Code,  §  504,  providing  that  the 
term  "building"  shall  include  "a  railway  car,  vessel,  booth, 

>  CJom.  V.  Tivnon,  8  Gray  375. 

*  Byrnes  ▼.  People,  87  Mich.,  515. 

*  State  ▼.  Rand,  38  N.  H.  216. 

*  Bodgen  v.  People,  86  N.  Y.  860. 
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tent,  shop,  or  other  erection  or  inclosure."  *  In  Xorth  Caro- 
lina, under  Acts  1889,  ch.  434,  an  indictment  for  burglary, 
which  fails  to  allege  that  the  dwelling-house  was  in  the  actual 
occupation  of  any  one  at  the  time  of  the  commission  of  the 
crime,  is  good  only  as  an  indictment  for  burglary  in  the  second 
degree."  In  Ohio,  an  indictment  which  described  the  prem- 
ises as  "the  warehouse  of  W.  M.,  at  Scioto  county,"  is 
sufficient.*  And  an  indictment  charging  that  the  accused 
burglariously  broke  and  entered  into  *'a  certain  dwelling- 
house,  the  infirmary  of  Morgan  county, ' '  is  not  insufficient  as 
failing  to  aver  the  fact  of  ownership,  or  as  charging  the 
offense  to  have  been  committed  in  a  place  other  than  those 
enumerated  in  the  Bev.  Stats.,  §  6835/  But  an  indictment 
charging  that  the  prisoner  broke  into  a  store-room  is  insufficient, 
under  74  Ohio  L.  248,  §  5,  making  it  an  offense  to  break  into 
a  "  store-house;  "  and  the  defect  is  available  to  him,  although 
objection  was  not  made  until  the  verdict  had  been  rendered.' 
In  Pennsylvania,  it  is  sufficient  to  describe  the  house  in  the 
indictment  by  the  word  ''mansion."  •  In  South  Carolina,  a 
conviction  for  burglary  committed'  in  a  building  within  200 
yards  of  a  dwelling-house,  and  appurtenant  to  it,  cannot  be 
sustained  where  the  indictment  alleges  only  that  the  burglary 

>  People  v.  Hagan,  U  N.  Y.  Supp.  233.  Under  Pen.  Ckxie  N.  Y.,  §  498, 
piOTiding  that  a  person  who,  "  with  intent  to  commit  a  crime  therein, 
breaks  and  enters  a  building,  or  a  room,  or  any  part  of  a  buUding,"  (defined 
by  section  504  to  include  an  **  inclosure,'')  is  guilty  of  burglary  in  the  third 
degree,  an  indictment  which  alleges  that  accused  broke  and  entered  certain 
'*  stove-worka,"  without  stating  that  the  works  were  a  building,  or  a  room, 
or  a  part  of  a  building,  is  defective,  and  the  defect  is  not  such  **  an  imper- 
fection in  matter  of  form"  as  is  cured  by  Code  Crim.  Proc.  N.  Y.,  §  285.— 
People  V.  Haight,  54  Hun  8.  The  provision  of  2  N.  Y.  Rev.  Stat  668,  §  16, 
— declaring  that  no  buUding  shaU  be  deemed  a  dwelling-house  unless  imme- 
diately connected  with  and  part  of  a  dwelling-house,  —refers  to  uninhabited 
out-houses  isolated  from  the  dwelling.  Thus  an  entry  into  a  store  over 
which  were  rooms  in  which  the  owner  lived,  but  to  reach  which  it  was 
necessary  to  go  into  a  fenced  yard,  and  thence  upstairs, — Held,  to  be  prop- 
erly described  in  the  indictment  as  an  entry  into  a  *' dwelling-house.'* 
(Rapallo  and  Andrews,  JJ.,  dissenting.)    Quinn  v.  People,  71  N.  Y.  561. 

« State  V,  Fleming,  107  N.  C,  »05. 

» Spencer  v.  State,  11  Ohio,  401, 

«  Davis  V.  State,  88  Ohio  St.  505. 

»  Hager  v.  State,  85  Ohio  St.  268. 

•  Com.  V.  Pennock,  8  Serg.  <fe  R.  1»9. 
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was  committed  in  *  *  a  gin-house,  situated  within  the  curtilage 
of  the  dwelling-house;  "  not  under  the  statute,  because  the 
essential  feature  of  the  crime  was  omitted  from  the  indict- 
ment ;  nor  at  common  law,  because  the  common>law  crime  is 
a  higher  grade  of  offense,  and  because  the  case  was  tried  as 
one  under  the  statute/  In  Texas,  an  indictment  sufficiently 
describes  the  house  if  it  defines  it  as  a  ^'certain  house  then 
and  there  occupied  and  controlled  by  "  a  named  person.'  In 
Washington,  an  indictment  charging  an  unlawful  breaking  and 
entry  of  a  "lodging-house"  with  intent  to  steal,  etc.,  *'  the 
same  being  then  and  there  the  dwelling-house  of  N.,"  contains 
a  sufficient  averment  that  the  house  broken  into  was  a  dwell- 
ing-house, and  the  description  of  the  same  as  a  lodging-house 
may  be  rejected  as  surplusage.*  In  Wisconsin,  an  information 
under  Rev.  St.  1878,  §  4409,  establishing  the  penalty  for 
breaking  and  entering  in  the  night-time,  with  intent  to  com- 
mit a  felony,  any  building  "not  adjoining  or  occupied  with 
any  dwelling-house,"  need  not  allege  such  negative  descrip- 
tion.* 

§  346.  Describing  the  stolen  goods. —  In  Alabama,  an 
indictment  charging  the  entering  a  store,  etc.,  "in  which 
goods,  wares,  and  merchandise,  and  other  valuable  things, 
were  kept  for  use,  sale,  or  deposit, ' '  is  fatally  defective  unless 
it  describes  the  valuable  things,  and  avers  the  value.*  A  gen- 
eral description  in  the  words  of  the  statute  is  insufficient.*  So, 
in  an  indictment  for  breaking  and  entering  a  railroad  car,  it 

1  State  V.  Evans,  18  S.  C.  187.  In  Tennessee,  an  indictment  read  as  fol- 
lows: "The  defendant,  on  the  fifth  day  of  November,  a  d.  1877,  in  the 
county  and  jurisdictien  aforesaid,  then  and  there  imlawfully  and  feloni- 
ously being  masked  and  in  disguise,  unlawfully  and  feloniously  then  and 
there  did  enter  upon  the  premises  of  one  Ellis  Davis,  in  said  county  situJate 
against  the  peace  and  dignity  of  the  state.''  The  facts  were,  that  the  pris- 
oner entered  the  hen-house  of  the  prosecutor  for  the  purpose  of  steiding 
chickens,  as  acknowledged  by  himself.  Held,  that  the  indictment  was 
proper  and  the  conviction  correct. — Walpole  v.  State,  9  Baxt.  370. 

«  Sullivan  v.  State,  13  Tex.  App.  462. 

» State  V.  Miller,  28  Pac.  Rep  375. 

*  State  V.  Kane,  23  N.  W.  Rep.  488;  Gundy  v.  State,  38  N.  W.  Rep.  838. 
»  Neal  V.  State,  53  Ala.  465. 

•  Danner  v  State,  54  Ala.  127. 
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is  not  sufficient  to  aver  that  the  goods  in  the  car  were  therein 
kept  for  transportation.  The  averment  should  be  that  they 
were  kept  for  transportation  as  freight.'  In  Florida,  how- 
ever, in  an  indictment  for  burglary  in  the  night-time,  with 
intent  to  commit  larceny  of  money,  goods  and  chattels,  it  is 
not  necessary  to  aver  what  specific  money,  goods  or  chattels 
were  intended  to  be  stolen;'  and  the  same  rule  prevails  in 
Georgia;*  and  in  Texas;*  and  in  'Virginia.*  In  Kansas, 
where  an  indictment  states  the  collective  value  of  coins  stolen, 
and  the  denomination  of  a  portion  thereof,  and  states  that  a 
more  particular  description  cannot  be  given  for  want  of  suffi- 
cient knowledge,  and  a  verdict  of  guilty  states  the  value  of  the 
property  stolen,  judgment  may  be  legally  rendered  upon  such 
verdict.*  In  Missouri,  in  an  indictment  for  the  breaking  into 
a  calaboose  and  stealing  goods  therefrom,  it  need  not  be 
averred  ''when*'  the  goods  were  deposited ' and  kept  in  the 
calaboose;  it  is  sufficient  to  aver  that  the  goods  were  ''  then 
and  there"  kept  and  deposited  in  the  calaboose.^  In  Kew 
York,  an  omission  to  mention  in  an  indictment  certain  articles 
taken  by  a  burglar  does  not  necessarily  prevent  proof  of  their 
theft,  if  the  same  constituted  a  part  of  the  transaction  on 
which  the  indictment  was  founded.  • 


*  Qravee  ▼.  State,  63  Ala.  134. 

*  Jones  ▼.  State,  18  Fla.  889. 

*  Hillsman  v.  State,  68  Ga.  836;  Houser  t.  State,  58  Ga  78.  Ckxle  Ga.,  § 
4386,  defines  burglary  as  '*the  breaking  and  entering  into  the  dwelling, 
mansion,  or  storehouse,  or  other  place  of  business,  of  another,  where  valu- 
able goods,  wares,  produce,  or  any  other  article  of  value  are  contained  or 
stored,  with  intent  to  commit  a  felony  or  larceny."  Hdd,  that  in  an 
indictment  for  burglary,  it  is  sufficient  to  charge  that  defendant  "did 
unlawfuUy,  and  with  force  and  arms,  *  *  *  feloniously  and  burglari- 
ously break  and  enter "  a  certain  storehouse  ''with  intent  the  goods  and 
chattels"  of  one  N..  "in  said  storehouse  then  and  there  being,  feloniously 
and  burglariously  to  steal,  take,  and  carry  away,"  it  being  unnecessary  to 
describe  the  goods  or  allege  their  value.  —  Lanier  v.  State,  76  Gkt.  304. 

*  Martin  v.  State,  1  Tex.  App.  625 ;  Coleman  v.  State,  2  Tex.  App.  612; 
Washington  v.  State,  17  Tex.  App.  197. 

»  Wright  V.  Commonwealth,  82  Va.  183. 

*  State  V.  McAnulty,  26  Kan.  633 

'  State  V.  Turner,  17  S.  W.  Rep.  804.  S.  P.,  in  Texas,  Sullivan  v.  State, 
18  Tex.  App.  462. 

*  Foster  v.  People,  49  How.  Pr.  69. 
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§  347.  ATerment  of  yalue. —  In  Alabama,  in  an  indict- 
ment  for  breaking  and  entering  a  house,  '*  in  which  any  goods, 
merchandise,  or  other  valuable  thing  is  kept  for  use,  sale  or 
deposit"  (Code,  §  4343),  if  anything  else  than  goods  or  mer- 
chandise is  alleged  to  have  been  kept,  it  must  be  alleged  to  be 
valuable;  but  an  averment  that  ** goods  or  merchandise  were 
kept  for  use,"  etc.,  is  sufficient  without  any  additional  aver- 
ment of  value,  and  shows  with  sufficient  certainty  that  the 
goods  were  there  kept  at  the  time  of  the  alleged  burglary.* 
An  averment  that  meal  and  flour,  things  of  value,  were  there 
kept  is  sufficient ;  the  value  in  dollars  and  cents  need  not  be 
stated;'  and  the  same  rule  prevails  in  other  jurisdictions,* 
To  warrant  a  conviction,  however,  under  Ala.  Eev.  Code,  § 
3695,  for  breaking  into  and  entering  a  cotton-house,  it  must 
be  alleged  and  proved  that  property  of  value  was  in  the  house.* 
But  strict  correspondence  between  the  allegations  and  proof 
on  this  point  is  not  essential ;  if  the  thing  on  deposit  is  of  any 
real  pecuniary  value,  proof  of  such  value  will  support  the 
averment.*  In  Indiana,  where  petit  larceny  is  by  statute 
made  a  felony,  an  indictment  for  burglary  with  intent  to  com- 
mit larceny  need  not  allege  the  value  of  the  goods  intended  to 
be  stolen.*    Under  the  Montana  statute  defining  burglary  as 

1  Henderson  v.  State,  70  Ala.  28;  Williams  ▼.  State,  67  Ala.  183;  Kell^v. 
State,  72  Ala.  244;  V7icks  v.  State,  44  Ala.  398 

*  Hurt  ▼.  State,  65  Ala.  214.    S.  P.  Matthews  v.  State,  55  Ala.  65. 

*  State  V.  Beckworth,  68  Mo.  82;  Sumvan  v.  State,  13  Tex.  App.  462; 
Green  ▼.  State,  21  Tex.  App.  64;  HaU  v.  State,  48  Wis  688;  State  ▼.  Kane, 
63  Wis.  260;  Hunter  v.  State,  29  Ind.  80.  Contrsi,  in  California,  People  v. 
Murray,  8  Cal.  519. 

*  Rowland  v.  State,  55  Ala.  210;  Norris  ▼.  State,  50  Ala.  126;  Robinson  v. 
State,  52  Ala.  587. 

*  Webb  V.  State,  52  Ala.  422. 

«  Short  V.  State,  63  Ind.  376.  Gen.  St.  Ky.,  ch.  29,  art.  5,  §  4,  provides  a 
punishment  for  any  one  who  shaU  feloniously  break  into  any  dweUing- 
house,  and  feloniously  take  away  anything  of  value,  although  the  owner 
or  any  other  person  may  not  be  there.  Held,  (1)  it  does  not  make  any 
difference,  under  this  section,  how  great  or  how  little  may  be  the  value  of 
the  thing  taken,  and  an^allegation  that  the  article  taken  was  of  the  value  of 
five  dollars  need  not  be  proved;  (2)  where  the  offense  of  felonious  breaking 
and  taking  away  is  charged  and  proved,  the  punishment  cannot  be  for  the 
mere  larceny  only;  (3)  nor  does  it  make  any  difference  whether,  if  the 
owner  or  other  person  be  present  at  the  commission  of  the  offense,  he  does 
or  does  not  object  or  protest. — Duncan  v.  Commonwealth,  85  Ky.  614. 
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breaking  and  entering  with  intent  to  commit  a  felony,  an 
indictment  charging  a  breaking  and  entering  with  intent  to 
commit  grand  larceny  is  defective  for  want  of  an  averment  of 
the  value  of  the  property  defendant  intended  to  take.*  In 
Tennessee,  an  indictment  charging  that  defendant  broke  into 
a  storehouse  and  took  and  carried  away  dry  goods,  groceries 
and  money  of  the  value  of  $100,  need  not  specify  separately 
the  value  of  the  different  articles  stolen.' 

§  348.  Averment  of  ownership  of  locus  in  quo — {cC)  Nedes- 
sity  of  the  averment,* — ^The  prevalent  rule  is  that  an  indict- 
ment charging  the  breaking  and  entering  of  a  building  not 
charged  to  be  the  property  of  any  one,  is  fatally  defective.* 
The  indictment  must  set  out  the  owner  of  the  building,  if 
known,  or  if  not  known,  it  must  be  so  stated/  Thus,  an 
indictment  under  Ala.  Code  1876,  §  4344,  for  breaking  and 
entering,  with  intent  to  steal,  a  railroad  car,  is  bad,  if  it  does 
not  aver  the  ownership  of  the  car,  or  that  the  goods  in  the  car 
were  kept  for  use,  or  on  deposit,  or  for  transportation  as 
freight.*  And  in  an  information  for  the  burglary  of  a  bam, 
in  the  absence  of  any  other  description  of  the  bam,  an  allega- 
tion of  ownership  is  necessary.'    In  Louisiana,  however,  an 

'  Territory  v.  Duncan,  5  Mont.  478. 

*  State  v.  Shelton,  18  S.  V7.  Bep.  258. 

*  See  mpra,  §  89. 

^  Pells  y .  State,  20  Fla.  774;  State  v.  Fockler,  22  Ean.  642;  Com.  ▼.  Ferris, 
106  Mass.  1;  State  v.  Beece,  27  W.  Va  875;  Jackson  ▼.  State,  55  Wis.  589. 

*  State  v.  Morrisey,  22  Iowa  158. 

*  Graves  ▼.  State,  63  Ala.  184. 

'^  People  ▼.  Parker,  (Cal.)  27  Pac.  Rep.  537.  A  magistrate  who  committed 
a  person  on  the  charge  of  burglary  returned  to  the  superior  court  only  the 
sworn  complaint,  upon  which  was  indorsed  the  order  of  commitment.  The 
complaint  alleged  that  the  accused  *'  entered  a  bam  with  intent  to  commit 
larceny,  said  bam  being  located  on  the  Simmons  ranch,"  etc.  The  com- 
mitment was  as  follows:  *'It  appearing  to  me  that  the  offense  in  the 
within  deposition  mentioned  has  been  committed,  and  that  there  is  suffi- 
cient cause  to  believe  "  **  the  accused  guilty  thereof,"  etc.  Held^  that  Penal 
Code  Cal.  §  809,  providing  that  when  a  defendant  has  been  thus  committed 
the  district  attorney  shall  file  an  information  **  charging  the  defendant  with 
such  offense,"  did  not  authorize  an  information  charging  that  the  accused 
feloniously  entered  a  bam,  '*  the  property  of  one  G.  W.  Ditman,"  since  the 
information  must  be  based  entirely  on  the  commitment  or  the  facts  stated 
in  the  depositions.  (People  v.  Lee  Ah  Chuck,  86  Cal.  663,  and  People  v. 
Vierra,  67  Cal.  231,  followed. — ^People  v,  Parker,  supra. 
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information  for  breaking  and  entering  a  house  at  night  with 
intent  to  steal  need  not  set  forth  the  owner's  name.'  And  in 
Oregon,  an  indictment  for  burglary,  under  Code  §  1760,  by 
breaking  into  a  building  other  than  a  dwelling-house,  is  suffi- 
cient, though  it  fails  to  allege  the  name  of  the  owner  of  the 
building;  for  section  1270  provides  that,  where  the  forms  of 
indictment  in  the  appendix  to  the  Code  are  inapplicable,  others 
as  nearly  similar  as  possible  may  be  used,  and  the  only  form 
of  indictment  for  burglary  given,  No.  13  of  the  appendix,  is 
for  breaking  a  dwelling-house,  and  does  not  allege  the  name 
of  the  owner.* 

(J)  Its  sufficiency^  generaUy^ — Under  the  Georgia  statute 
defining  burglary,  an  allegation  that  a  certain  room  in  an  inn 
was  the  prosecutor's  dwelling,  is  sufficient,  the  room  being 
occupied  jointly  by  the  prosecutor,  an  inn-servant  and  another 
person.*  In  Iowa,  an  allegation  that  the  offense  was  com- 
mitted in  a  dwelling-house  ''belonging"  to  the  prosecutor 
sufficiently  charges  the  ownership  of  the  house;*  and  the 
indictment  need  not  allege  that  any  one  was  in  the  house  at 
the  time  of  the  alleged  breaking.*  In  Massachusetts,  an  alle- 
gation that  the  defendants  broke  and  entered  "  the  city  hall 
of  the  city  of  Charlestown, "  is  a  sufficient  averment  of  owner- 
ship in  the  city. '  In  Missouri,  an  allegation  that  defendant 
broke  and  entered  "a  certain  building  of  one  Neal  Barman 
there  situate,  the  same  being  used  and  occupied  by  the  said 
Neal  Barman  as  a  saloon,"  sufficiently  alleges  the  ownership 
of  the  building.'  In  New  York,  the  chamber  of  a  guest  at  an 
inn  must  be  laid  as  the  dwelling-house  of  the  innkeeper  and 

»  State  V.  Clifton,  30  La.  An.  Part  II.  951. 
»  State  V.  Wright,  34  Pac.  Rep.  229. 

•  See  supra,  §  90. 

*  Jones  V.  State,  75  Ga.  825.  Defendant  was  charged  with  breaking  into 
and  entering  a  house  used  as  a  dwelling-house  by  one  M.  M.  was  foreman 
of  the  plantation  on  which  the  house  was  situated,  and  occupied  one  room 
therein  most  of  the  time.  One  W.  frequently  occupied  a  room  there,  and 
when  there  was  master.  Held,  that  the  entire  house  might  be  deemed  M.'a 
dwelling-house. — Ashton  v.  State,  68  Ga.  25. 

*  State  V.  Fox,  80  Iowa  312. 

•  State  T.  Reid,  20  Iowa,  413. 

'  Com.  V.  WiUiams,  2  Cush.  582. 
» State  ▼.  TyrreU,  98  Mo.  854. 
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not  of  the  guest.*  In  North  Carolina,  where  the  house  is 
occupied  by  a  servant,  clerk  or  employe,  who  has  no  estate 
therein  as  lessee  or  tenant  at  will  or  at  suflfrance,  an  indict- 
ment for  burglary  should  charge  it  to  be  the  house  of  the 
owner;"  but  an  allegation  laying  the  property  in  the  owner 
of  the  store  ''  then  occupied  "  by  the  clerk,  is  in  accordance 
with  this  rule.*  In  Ohio,  an  allegation  that  a  burglary  was 
committed  in  ''the  Saint  Bridget's  church  and  meeting-house," 
is  merely  descriptive  of  the  church,  and  does  not  allege  the 
ownership,  as  required  by  74  Laws,  248;*  but  an  indictment 
•charging  a  burglary  to  have  been  committed  in  the  infirmary 
of  Morgan  county  sufficiently  avers  ownership,  and  the  infirm- 
ary being  alleged  to  be  a  dwelling-house,  burglary  in  a  dwell- 
ing is  sufficiently  charged.*  In  Tennessee,  under  Acts  1871, 
■ch.  39,  an  indictment  charging  defendant  with  feloniously 
breaking  into  the  business  house  of  certain  persons  named, 
with  intent  to  feloniously  take,  steal,  and  carry  away  the 
^ods  and  chattels  of  such  persons  then  and  there  to  be  had 
and  found  in  said  business  house,  is  not  open  to  the  objection 
of  being  too  general.  *  In  Texas,  an  indictment  for  burglari- 
ously entering  a  com-crib  properly  describes  it  as  the  property 
of  the  owner,  though  used,  by  his  permission,  for  the  storage 
of  another's  corn.*  In  Virginia,  an  indictment  charging  the 
breaking  of  "a  certain  storehouse,  not  adjoining  or  occupied 
with  the  dwelling-house  of  one  S.,"  sufficiently  describes  the 
storehouse  as  the  property  of  S.  ;*  but  the  contrary  is  held  in 
West  Virginia,  where  such  an  allegation  is  deemed  fatally 
defective.* 

(c)  Ostensible  or  apparent  owner, " — In  an  indictment  under 

1  Rodgers  v.*  People,  86  N.  Y.  860;  40  Am.  Rep.  548.    See  also  Quinn  ▼. 
People,  71  N.  Y.  561;  27  Am.  Rep.  87. 

•  State  V.  Outlaw,  72  N.  C.  5»8. 

» State  V.  WiUiams,  90  N.  C.  724. 

•  Wilson  V.  State,  34  Ohio  St.  199. 

•  Davis  v.  State,  88  Ohio  St.  506. 
■  Womack  v.  State,  6  Lea  146. 

^  Painter  v.  State,  26  Tex.  App.  464. 

•  Butler  ▼.  Com.,  81  Va.  169;  Webster  t.  Com.,  80  Ya.  696. 

•  State  V.  Hupp,  81 W.  Ya.  866. 
••  See  nipra,  §  91. 
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Ala.  Code,  making  breaking  and  entering  a  railroad  oar  burg« 
lary,  the  allegation  of  ownership  shonld  be  of  the  real  owner, 
though  the  car  be  in  the  possession  of  and  used  by  another;' 
but  in  Nevada,  where  testimony  was  given  that  the  car,  which 
the  defendant  was  charged  with  burglariously  entering,  was 
on  the  track  of  the  C.  P.  E.  E.  Co.  attached  to  its  train,  and 
in  its  possession,  occupancy  and  control,  it  was  held  that  the 
ownership  of  the  car  was  properly  laid  in  the  C.  P.  E.  E.  Co., 
although  the  legal  title  was  in  another.* 

(d)  Husband  or  wife,* — ^Where  a  husband  and  wife  reside 
together  in  a  house  belonging  to  the  wife,  it  may  be  described 
as  the  house  of  the  husband.*  If  the  indictment  charge  the 
house  to  be  the  dwelling-house  of  the  wife,  and  it  appear  in 
evidence  that  it  was  rented  by  her  husband  and  occupied  by 
him  and  his  family  (including  her),  and  no  other  right  or  titte 
to  it  in  her  be  shown,  the  evidence  does  not  support  the  indict- 
ment. In  contemplation  of  law,  it  is  his  house,  as  head  of  the 
family,  and  not  hers.*  But  the  indictment  may  lay  the 
ownership  of  the  house  in  a  married  woman  who  lives  apart 
from  her  husband,  and  has  the  occupancy  and  control  of  it;* 
and  where  a  husband  and  wife  occupied  a  dwelling-house 
leased  by  the  wife,  who  had  a  separate  estate  and  owned  the 
goods  in  the  house,  it  was  held  that  an  indictment  for  burg- 
lary properly  laid  the  ownership  of  the  house  in  the  wife.  * 

{e)  Partners^  or  other  jovnt  owners,^ — Where  the  house 
broken  into  and  entered  belongs  to  several  partners,  joint 
owners,  or  tenants  in  common,  the  ownership  may  be  laid  in 
any  one  or  more  of  them,  or  in  them  all  jointly.*     Thus, 

»  Johnson  v.  State,  78  Ala.  483. 

«  State  V.  Parker,  16  Nev.  79. 

»  See  supra,  §  97. 

^  Yarborough  ▼.  State,  86  Ga.  896;  State  ▼.  Short,  54  Iowa  892. 

•  Morgan  v.  State,  68  Ga.  807. 

•  Dutcher  v.  State,  18  Ohio  708. 

'  State  V.  Trapp,  17  S.  C.  467;  48  Am.  Rep.  614. 

«  See  mpra,  %  98. 

» White  V.  State,  72  Ala.  195;  Com  v.  Thompson,  9  Gray,  108.  An  fndiclr 
ment  described  the  building  entered  as  known  ''as  the  store  of  one  S. 
Loupe."  The  store  was  known  as  ** Loupe's  store;"  no  other  building 
answered  the  same  description ;  the  store  belonged  to  S.  Loupe  and  his 
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where  the  prosecutor  by  consent  of  the  owner  of  the  freehold 
erects  on  it  a  building,  for  their  mutual  convenience,  which  is 
in  their  joint  use  at  the  time  of  the  burglary,  the  ownership  is 
properly  laid  in  them  jointly;*  and  where  two  railroad  com- 
panies jointly  have  the  exclusive  possession  and  control  of  a 
depot  under  a  lease  from  the  owner,  an  indictment  for  break- 
ing and  entering  the  depot,  properly  describes  it  as  belonging 
to  such  companies.* 

(/)  Landlord  or  temmt.* — An  indictment  for  breaking  and 
entering  may  describe  the  tenant  in  possession  as  the  owner 
of  the  property  entered  upon;*  or  the  ownership  may  be  laid 
in  either  the  tenant  or  the  landlord.  *  Thus,  in  an  indictment 
for  entering  a  room  with  intent  to  commit  larceny,  the  owner- 
ship of  the  room  may  be  alleged  to  be  in  a  person  who  hire& 
the  room  from  the  lessee  of  the  building.*  In  Indiana,  how- 
ever, an  indictment  describing  the  building  broken  into  as  the- 
storehouse  of  A. ,  when  in  fact,  though  A.  owned  the  build- 
ing, it  was  in  the  possession  of  B.  under  a  written  lease,  is. 
defective.  * 

partners.    Held^  no  variance —People  ▼•  Edwards,  69  GaL  850.   8.  P.., 
People  V.  Rogers,  81  Gal.  209. 

1  Webb  ▼.  State,  62  Ala.  422. 

«  State  V.  Scripture,  42  N.  H.  485.  M.  rents  a  bam  from  W.,  and,  for  a 
consideration,  gives  S.  the  privilege  of  keeping  a  horse  and  feed  in  the  bam; 
there  is  but  one  door  thereto,  and  M.  and  S.  both  carry  keys  to  the  same, 
and  M.  can  take  the  privUege  from  S.  at  any  moment.  The  bam  is  broken 
open,  and  the  furs  of  M.  stolen  therefrom,  netd,  proper,  in  the  indictment 
for  the  housebreaking,  to  describe  the  bam  as  the  property  of  M.,  and  not 
the  property  of  M.  and  S.— State  v.  Betsall,  11  W.  Va.  708. 

*  See  8upra,  §  100. 

*  State  V.  Golden,  49  Iowa  48.  Where  the  building  aUeged  to  have  been 
entered,  was  described  as  the  shop  of  William  S.  Amigh,  it  was  held  no 
variance  that  the  shop  was  occupied  in  the  business  of  one  Winters,  that 
Amigh  was  his  agent,  hired  and  paid  for  the  shop  and  had  it  under  his 
charge. — People  v.  Smith,  1  Parker  829. 

*  Kennedy  v.  State,  81  Ind.  379. 

*  People  V.  St.  Clair,  88  Gal.  137.  An  indictment  for  burglary  charged 
that  the  crime  was  committed  in  the  dwelling-house  of  W.  He  occupied 
two  apartments  in  the  house,  and  there  were  several  rooms  tenanted  by 
other  persons.  The  outer  or  haU  door  was  common  to  aU  the  occupants. 
Heid,  that  the  rooms  occupied  by  W.  were  properly  described  in  the  indict- 
ment as  his  dwelling-house.— People  v.  Bush,  8  Parker  552. 

^  McGriUis  ▼.  State,  69  Ind.  159. 
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{g)  AUegi/ng  ownership  in  cm  estate.^ — In  Alabama,  an 
indictment  for  burglary,  describing  the  house  in  which  the 
offense  was  committed,  as  "the  property  of  the  estate  of 
John  Tate,"  is  fatally  defective,  because  not  containing  any 
averment  of  ownership.'  In  Iowa,  on  the  other  hand,  an 
allegation  that  the  house  belonged  to  and  was  the  property  of 
the  estate  of  A.  B. ,  deceased,  in  which  his  widow  and  children 
kept  goods  and  valuable  things,  is  sufficient.' 

(A)  Py^operty  of  corporations,* — Where  the  indictment 
charges  a  burglarious  entrance  into  the  office  of  a  railroad  com- 
pany, or  other  corporation  therein  designated,  it  is  not  neces- 
sary to  also  aver  that  it  was  a  corporation,  partnership,  or 
stock  company,  as,  in  such  a  case,  corporate  existence  will  be 
implied.'  In  such  a  case  the  allegation  that  the  owner  is  a 
corporation  chartered  by  the  state,  is  mere  surplusage,  and 
need  not  be  proved.'  The  omission  of  such  an  allegation  is  no 
ground  for  arresting  judgment,  after  conviction,  the  objection 
going  merely  to  the  form  of  the  indictment.^  The  corporate 
character  of  the  company  is  sufficiently  shown  by  proof  that 
it  was,  at  the  time  of  the  burglary,  a  corporation  de  facto ^  In 
Alabama,  however,  the  omission  of  .such  averment  is  fatal  to 
the  indictment.' 

»  See  mpra,  §  101. 

'  Beall  V.  State,  58  Ala.  400;  overruling  Anderson  v.  State,  48  Ala.  665. 

» State  V.  Franks,  64  Iowa  89. 

•  See  mpra,  §  108.     • 

»  Norton  v.  State,  74  Ind.  337;  Fisher  ▼.  State,  40  N.  J.  L.  169;  People  v. 
Henry,  77  Cal.  446. 

•  Crawford  v.  State,  68  Ga.  832. 
'  Hatfield  v.  State,  76  Ga.  499. 

•  Burke  v.  State,  34  Ohio  St.  79;  Hamilton  v.  State,  Id.  83;  Norton  v. 
State,  74  Ind.  387. 

"  Edmonds  v.  State,  87  Ala  13.  An  indictment  for  burglary  charged  the 
prisoner  with  having  broken  and  entered  ''the  storehouse  building  of  the 
Gulf  Brewery,  in  which  said  storehouse  building,  goods,  chattels,  personal 
property,  beer,  ale,  and  other  valuable  things  were  kept  for  use,  sale  and 
deposit,  with  intent,  etc.  Upon  the  trial,  the  "  Gulf  Brewery  "  was  proved 
to  be  a  corporation,  and  the  premises  broken  into,  consisted  of  one  or  more 
rooms  in  the  basement  of  a  court-house,  which  for  several  years  had  been 
occupied  by  the  **Gulf  Brewery"  for  storing  beer,  and  which  were  sepa- 
rated from  the  other  rooms  in  the  basement  by  partition  walls  with  doors 
which  were  kept  locked,  the  keys  remaining  in  the  possession  of  the  agents 
of  the  corporation.    The  alleged  burglary  consisted  in  breaking  the  door 
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(i)  JJnhaovm  owners,^ — ^Under  Iowa  Code  §  4203,  and  sub- 
division 6,  §  4305,  it  is  a  sufficient  designation  of  the  person 
injured  to  allege  that  the  owner  of  the  property  is  to  the 
jurors  unknown,  and  the  charge  that  the  car  broken  was  in  the 
possession,  care,  control  and  custody  of  the  0.  B.  &  Q.  Eail- 
road  Company,  is  an  averment  that  said  company  had  a 
special  property  in  the  car,  and  is  sufficient  to  allege  the 
offense  as  against  that  company.  * 

{J)  Amending  the  allegation,* — ^An  amendment  changing 
the  names  of  the  owners  of  the  building  is  generally  permis- 
sible on  the  trial,  to  conform  the  allegation  to  the  proofs;*  but 
evidence  that  a  dwelling-house  in  tvhich  a  burglary  was  com- 
mitted, is  the  "Drake  House,"  is  a  "house  kept  by  Mr. 
Drake,"  and  that  "Mr.  Drake  lives  there,"  is  not  sufficient 
to  sustain  a  conviction  under  an  information  charging  a  burg- 
larious entry  of  the  dwelling-house  of  William  Drake ;  and  in 
such  a  case,  there  is  not  a  mere  variance  which  can  be  remedied 
by  amendment.  If  the  Christian  name  of  the  owner  of  the 
dwelling-house  was  stricken  out  in  order  to  make  the  pleading 
and  proof  correspond,  the  information  would  be  bad.  because  it 
did  not  state  the  name  of  such  owner  with  certainty  to  a  com- 
mon intent.  * 

§  349.  Averment  of  ownership  of  goods. —  In  some  states 
an  indictment  for  burglary  with  intent  to  steal  need  not 
specify  the*  ownership  of  the  goods. •  In  others,  the  indict- 
ment may  charge,  in  different  counts,  the  ownership  of  the 
goods  to  be  in  different  persons.  ^    In  Alabama,  if  the  * '  valu- 

leading  into  these  apartments,  the  prisoner  having  gained  access  to  the 
basement  through  an  open  window  into  a  haU  occupied  for  public  pur- 
poses. Heldf  that  the  apartments  of  the  Gulf  Brewery  were  properly 
described  to  convict  the  defendant  of  burglary  in  the  third  degree. — ^People 
V.  McCloskey,  5  Parker,  57, 

»  See  supra,  §  104. 

'  State  V.  Mclntire.  59  Iowa  264. 

•  See  supra,  g  105 

•  People  V.  Richards,  44  Hun  278. 

•  Jackson  v.  State,  55  Wis.  589. 

•  State  V.  TyrreU,  98  Mo.  854;  Stokes  V.  State,  84  Ga.  258;  State  v.  Jen* 
nings,  79  Iowa  518;  State  v.  Ray,  Id.  765. 

^  People  V.  Thompson,  28  Cal.  214;  State  v.  HiU,  1  Del  Or.  421. 
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able  thing"  is  owned  by  a  partnership,  the  indictment  mnst 
set  forth  the  names  of  the  members  thereof ; '  but  in  Massa- 
chusetts, an  indictment  for  breaking  and  entering  a  shop,  and 
stealing  therein  certain  property  of  A.  and  B. ,  need  not  allege 
that  A.  and  B.  were  partners ;  and  proof  that  they  were  in 
fact  partners,  and  that  the  property  stolen  belonged  to  the 
firm,  will  not  constitute  a  variance.*  An  indictment  for  burg- 
lary, which  charges  stealing  a  chattel  laid  as  the  property  of 
the  husband,  is  not  defective  because  the  chattel  was,  in  fact, 
the  separate  property  of  the  wife.*  And  in  an  indictment  for 
burglary  in  the  dwelling-house  of  a  father,  and  stealing  there- 
from sundry  articles,  consisting  of  ornaments  merely,  and  not 
necessaries,  belonging  to  a  minor  and  unmarried  daughter 
then  living  in  the  house  with  him  and  his  family,  the  property 
in  them  should  be  laid  in  the  daughter  and  not  in  the  father.* 
The  allegation  that  the  owner  of  the  property  is  unknown, 
but  that  it  was  in  the  possession,  care  and  control  of  a  certain 
railroad,  is  a  sufficient  allegation  of  ownership.*  Bat  an 
indictment  for  burglary  and  larceny  of  certain  articles  "of  the 
goods  and  chattels  of  A.  &  B. "  is  not  sustained,  if  the  articles, 
all  in  the  possession  of  A. ,  belong  some  to  A.  and  some  to  B  ;* 
and  where,  on  trial  for  burglary  in  the  house  of  A.  with 
intent  to  steal  the  goods  of  B. ,  it  was  proved  that  B.  had  no 
goods  there,  it  was  held  material  to  state  truly  in  whom  the 
ownership  of  the  goods  was.*  In  Mississippi,  however,  the 
fact  that  the  accused  is  charged  with  intent,  in  the  burglary, 
to  steal  the  property  of  A. ,  but  stole  that  of  B. ,  is  immaterial.* 

§  350.  Charging  two  offenses^  generally. — In  Massa- 
chusetts, an  indictment  charging  defendant  in  two  separate 
counts  with  being  an  accessory  before  the  fact  to  two  distinct 
burglaries  committed  by  E. ,  and  also  charging  defendant  and 

1  Davis  V.  state,  54  Ala.  88. 

»  Com.  V.  O'Brien,  12  Allen  188. 

»  State  V.  Wincraft,  76  N.  C.  88;  State  ▼.  Matthews,  Id.  4t 

•  State  V.  Lee,  1  Del.  Cr.  335. 

»  State  V.  Mclntire,  59  Iowa  264,  267. 

•  State  V.  Ellison,  58  N.  H.  825. 

^  State  y,  Brown.  8  McLean  288. 

•  Harris  v.  State,  61  Miss.  804. 
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two  others  with  bdng  reoeivers  of  the  goods  stolen  on  these 
occasions,  is  not  obnoxious  to  the  objection  that  there  was  a 
misjoinder  of  parties  and  offenses/  Bat  in  Montana,  burg- 
lary is  but  of  one  kind  and  has  no  degree.  To  charge  any 
other  offense  with  it  in  the  same  indictment  is  error.'  In 
West  Virginia,  an  indictment  containing  two  counts,  one  for 
breaking  and  entering  the  dwelling-house,  and  one  for  break- 
ing and  entering  at  the  same  time  the  storehouse  of  the  same 
person,  is  good  on  demurrer,  and  the  prosecutor  need  not 
elect ;  the  record  showing  that  the  indictment  was  for  felony  ;• 
and  the  same  is  the  law  in  Wisconsin.  * 

§  351.  Charging  larceny  as  well  as  burglary, — As  a  gen- 
eral rule,  burglary  and  larceny  committed  in  the  night  may 
be  included  in  the  same  indictment.  *  An  indictment  which 
alleges  that  the  defendant  broke  and  entered  a  shop  with  intent 
to  commit  a  larceny,  and  did  then  and  there  commit  a  larceny, 
is  not  bad  for  duplicity.*  And  the  same  is  true  of  an  indict- 
ment which  charges  the  breaking  and  entering  a  dwelling- 
house  in  the  night,  and  stealing  therein.  *  Kor  is  the  state  com- 
pelled in  such  a  case  to  elect  on  which  charge  it  will  proceed.* 
Kor  is  such  joinder  ground  for  arrest  of  judgment  on  a  con- 
viction of  burglary,*  if  the  indictment  properly  allege  the 
larceny  of  a  single  article.'*  If  the  allegation  of  larceny  is 
wholly  defective,  there  will  still  remain  suificient  to  sustain  a 
conviction."    And  the  prisoner  may  be  acquitted  of  burglary, 

*  Commonwealth  v.  MuUen,  150  Mass.  894. 
«  Territory  ▼.  Fox,  3  Mont.  T.  440. 

«  State  V.  Shores,  81  W.  Va,  491. 

*  Martin  v.  State,  48  N.  W.  Rep.  119. 

*  State  ▼.  Colter,  6  R.  I.  195;  Breese  ▼.  State,  12  Ohio  St.  146 ;  Shepherd 
T.  State,  42  Tex.  501;  Davis  v.  State,  8  Coldw.  77;  State  v.  Ah  Sam,  7  Nev. 
127;  Butler  v.  Com.,  81  Va.  159. 

•  Com.  V.  Tuck,  20  Pick.  856. 

'  Com.  V.  Hope,  22  Pick.  1;  State  v.  Squires,  11  N.  H.  88;  State  v.  Hay- 
den,  45  Iowa  11. 

•  State  V.  Straup,  68  Mo  486;  State  v.  Shaffer,  59  Iowa  290. 

•  Hobhs  V.  State,  44  Tex.  858. 
>•  State  ▼.  Bartlett,  55  Me.  200. 

11  Lamed  ▼.  Com.  12  Mete.  240;  State  t.  Ayer,  28  N.  H.  801. 
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and  convicted  of  the  larceny ;  but  a  general  verdict  of  guilty, 
will  cover  both  offenses.  * 

So,  also,  a  count  for  burglary  and  one  for  grand  larceny 
may  be  joined  in  the  same  indictment.'  If  one  feloniously 
enter  a  house  in  the  night-time  with  intent  to  steal,  he  is  guilty 
of  burglary,  though  he  does  not  accomplish  the  thefj;.  If  he 
completes  the  theft  he  is  guilty  of  a  further  oflfense,  and  may, 
by  statute,  be  indicted  and  punished  for  both  burglary  and 
larceny,  and  may  be  charged  with  the  two  offenses  separately 
or  jointly  in  different  counts  in  the  same  indictment."  And  a 
person  charged  and  convicted  of  both  offenses  growing  out  of 
the  same  transaction  is  not  entitled  to  be  released  on  hcibeas 
corpus^  upon  the  ground  that  his  sentence  was  illegal  and 
void,  either  in  whole  or  in  part.*  If,  in  such  a  case,  the 
defendant  is  found  guilty  generally,  and  a  punishment  imposed 
which  is  by  law  authorized  to  be  inflicted  for  the  offense 
charged  in  either  count,  the  verdict  must  be  sustained.*     So, 

>  State  V.  Brady,  14  Vt.  368. 

VV^atkins  v.  State,  87  Ark.  370;  Parker  v.  People,  13  CJolo  155;  State  v. 
Malloy,  80  La.  An.  Part  1.  61:  State  v.  Depass,  81  La.  An  487.  Contra, 
State  T.  McFarland,  49  Iowa  99. 

*  Dodd  T.  State,  88  Ark.  517.  Compare  Robertson  v.  State,  6  Tex.  App  M9. 

*  Exp.  Peters,  2  McCrary  408. 

*  Lyons  t.  People,  68  lU.  271.  One  count  of  an  indictment  charged  that 
the  defendants  **  broke  into  and  entered  a  building,"  with  the  intent  to 
steal.  A  second  count  charged  that  they  *'  broke  into  and  entered  a  build- 
ing, and  feloniously  took  and  carried  away  "  certain  property,  etc.,  '*  of  the 
value  of  more  than  $100,"  but  contained  no  averment  as  to  the  intent  of 
breaking  and  entering.  A  third  count  charged  that  they  **  broke  into  and 
entered  a  building,"  described  as  in  the  first  and  second  counts,  '*  with  the 
intent  to  steal  and  feloniously  took  and  cairied  away"  personal  property, 
as  described  in  the  second  count,  "of  the  value  of  more  than  |100."  Held, 
1.  That  under  Ala.  Rev.  Code,  §  8695,  the  first  count  charged  burglary  only, 
and  there  can  be  no  conviction  for  grand  larceny  thereunder.  2.  That  the 
second  count  charged  grand  larceny  only,  inasmuch  as  there  is  no  aver- 
ment that  the  breaking  and  entry  were  **  with  intent  to  steal  or  to  commit 
a  felony."  8.  That  the  third  count  charges  burglary  and  grand  larceny, 
and  warranted  a  conviction  thereunder  of  either  or  both  of  these  offenses; 
but  on  a  conviction  of  both,  only  one  punishment  should  be  awarded.— 
Bell  V.  State,  48  Ala.  684.  The  first  count  of  an  indictment  for  burglary  in 
the  third  degree  alleged  that  defendant  committed  the  ofEense  charged  in 
E.  county  on  a  certain  day,  by  entering  the  building  of  one  H.,  in  which 
was  kept  certain  property  of  one  B.,  with  intent  to  steal  such  pi-opeily. 
The  second  coimt  alleged  that  defendant  committed  petit  larceny  **on  the 
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also,  a  count  for  burglary,  which  is  a  felony,  and  one  for 
receiving  stolen  goods,  which  is  a  misdemeanor,  may  be  joined 
in  the  same  indictment;*  but  counts  for  burglary  and  for 
petit  larceny  cannot  be  joined.*  Still  such  joinder  is  not  suffi- 
cient ground  for  arresting  the  judgment.*  And  in  New  York, 
where  an  indictment,  in  separate  counts,  charges  burglary  and 
petit  larceny  with  respect  to  the  same  transaction,  and  the  ' 
court  has  jurisdiction  of  the  charge  of  burglary,  it  may  also 
try  the  charge  of  petit  larceny,  though  it  would  not  have  had 
jurisdiction  to  try  a  charge  of  petit  larceny  as  a  first  offense ; 
the  burglary  and  petit  larceny  being  different  degrees  of  the 
same  offense.* 

In  some  jurisdictions  a  single  count  is  not  bad  for  duplicity, 
for  charging  both  a  burglarious  entrance  into  the  building  and 
the  commission  therein  of  petty  larceny ;  *  or  grand  larceny ;  • 
The  rule  is  that  where  burglary  and  larceny  constitute  each 
a  part  of  the  same  transaction,  both  offenses  may  be  charged 
in  the  same  count,  and  the  accused  be  found  guilty  of  the  lar- 
ceny only  ;^  or  the  prosecutor  may  enter  a  nolle  prosequi  as  to 
the  charge  of  burglary, •  and  proceed  as  to  the  theft;  *  and 
after  verdict  of  guilty  of  larceny  the  judgment  will  not  be 
arrested,  although  the  indictment  might  have  been  held  bad 

day  and  in  the  year  aforesaid  *  *  *  in  the  county  of  E.  ,*'  hy  taking  certain 
property  belonging  to  B.  from  the  possession  of  H.  The  third  count  aUeged 
that  defendant  received  similar  property,  knowing  it  to  have  been  stolen, 
on  the  day  and  in  the  county  first  alleged,  being  the  property  of  and  stolen 
from  B.  Held,  that  such  allegations  showed  that  the  offenses  charged 
arose  out  of  the  same  transaction,  and  were  properly  charged  in  separate 
counts  in  the  same  indictment,  under  Code  Crim.  Proc.  N.  Y.  g  270,  which 
provides  that,  *' where  the  acts  complained  of  may  constitute  different 
crimes,  such  crimes  may  be  charged  in  different  counts.** — People  v.  Rose, 
16  N.  Y.  Supp.  815. 

>  State  V.  Strickland,  10  S  C.  191. 

<  Adams  v.  State,  55  Ala.  143. 

'  State  V.  Nelson,  14  Rich.  L.  169;  94  Am.  Dec.  180. 

*  People  V.  Rose,  15  N.  Y.  Supp.  815. 
»  Snow  V.  State,  54  Ala.  138. 

*  Murray  v.  State,  48  Ala.  675;  State  v.  Johnson,  34  La.  An.  48;  State  v. 
King,  87  La.  An.  662;  Harris  v.  State,  61  Miss,  304;  Wilcox  v.  State,  81 
Tex.  586. 

^  State  V.  Brandon,  7  Kans.  106. 

•  State  V.  Washington,  (La.)  9  So.  Rep.  927. 

•  Dunham  v.  State,  9  Tex.  App.  330. 
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on  special  demurrer.  *  In  West  Yirginia,  upon  a  count  prop- 
erly aUeging  both  burglary  and  larceny,  there  may  be  a  con- 
viction of  either,  but  not  of  both ;  •  but  to  support  a  convic- 
tion of  larceny  under  such  a  count  the  charge  of  larceny  must 
be  well  laid,  as  in  an  indictment  for  larceny.  *  But  such  a 
count  is  not  bad  as  a  count  for  burglary,  because  that  part 
charging  larceny  is  not  drawn  with  suflBcient  precision  to  sup- 
port a  conviction  of  larceny,  where  the  breaking  and  entering 
are  charged  to  have  been  done  with  intent  to  commit  larceny, 
since  the  charge  of  actual  larceny  may  be  rejected  as  surplus- 
age.* In  such  a  case  a  conviction  of  larceny,  is,  it  seems,  a 
bar  to  a  subsequent  indictment  for  burglary.* 

Although  an  indictment  be  not  demurred  to  for  charging 
two  distinct  offenses, —  as  here,  burglary  and  larceny, — the 
defendant  may  at  any  time  before  he  opens  his  case  demand 
that  the  State  elect  on  which  it  will  proceed.*  But  the  court 
has  discretion  to  refuse  the  application.*  An  indictment 
charging  burglary,  and  also  larceny  from  the  house,  will  serve 
as  a  basis  for  forfeiting  a  recognizance  binding  the  party  to 
appear  and  answer  for  larceny,  where  it  does  not  appear  that 
the  forfeiture  was  not  based  on  failure  to  appear  to  answer 
the  charge  of  larceny  from  the  house.*  An  indictment  for 
burglary  charging  that  defendant  entered  with  intent  to  com- 
mit two  separate  offenses  is  not  defective,  since  the  intent  does 
not  constitute  the  offense,  but  is  only  a  necessary  ingredient.* 

>  Wmiams  v.  State,  60  Ga.  88. 

*  State  ▼.  McClung,  13  S.  E.  Rep.  654. 
'  State  V.  McClung,  supra, 

*  Gordon  v.  State,  71  Ala.  315. 

•  GUbert  ▼.  State,  65  Ga.  449. 

^  Short  V.  State,  63  Ind.  876.  An  indictment  charged  defendant  in  two 
separate  counts  with  being  accessory  before  the  fact  to  a  burglary,  and  with 
having  received  stolen  goods.  Held^  tliat  a  request  that  the  state  be 
required  to  elect  between  the  counts  was  properly  refused,  the  court 
instructing  the  jury  that  it  could  not  convict  on  both  sets  of  counts,  and 
defendant  having  been  convicted  as  an  accessory  only. — Common weath  v. 
Mullen,  150  Mass.  394. 

•  Foote  V.  Gordon  (Ga.),  18  S.  E.  Rep.  513. 

•State  V.  Fox,  80  Iowa  312.  Gen.  St.  Ky.,  ch.  29,  art.  6,  §4,  which 
declares  that  "if  any  person  shaU  feloniously  *  ♦  *  break  any  ware- 
house, storehouse,    *    *    *    with  intent  to  steal,  or  shaU  feloniously  take 
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After  conviction  of  burglary  on  an  indictment  charging  also 
grand  larceny,  entry  of  a  nolle  prosequi  on  the  latter  charge  is 
not  a  ground  for  arrest  of  judgment/  Although  the  Missouri 
statute  permits  burglary  and  larceny  to  be  charged  in  the 
same  count  of  an  indictment,  they  are  not  one  offense  but 
separate  offenses ;  and  where,  upon  the  trial  of  such  an  indict- 
ment, defendant  is  acquitted  of  the  burglary  and  convicted  of 
the  larceny,  he  cannot,  upon  a  new  trial  upon  the  same  indict- 
ment, be  convicted  of  burglary.* 


CHAPTER  XXXVL 

EVIDENCE. 

§  852.  Evidence  for  the  prosecution,  generally. 

868.  Proof  of  time  and  place. 

854,  Proof  of  intent. 

855.  Proof  of  ownership  or  inhabitancy. 

850.  PresomptiTe  and  circumstantial  evidence. 

857.  Showing  another  offense. 

858.  Possession  of  burglars'  tools. 

859.  Possession  of  stolen  property. 

860.  Evidence  in  defense,  generally. 

861.  Ck)n8ent,  when  a  defense. 

869.  Variance. 

§  352.  Evidence   for    the   prosecntion^    generally — (a) 

^dmissihUity^   generaUy.* — To  convict  of    burglary,  rather 

therefrom  any  goods,  ♦  ♦  •  or  other  thing  of  value,  ♦  ♦  •  he  shall 
be  confined  in  the  penitentiary  not  less  than  one  nor  more  than  five  years,'* 
denounces  the  offense  of  breaking  and  entering  with  intent  to  steal;  and  an 
indictment  thereunder,  charging  that  defendant  broke  and  entered  a  cer- 
tain storehouse  with  intent  to  steal,  and  did  steal,  certain  goods  therefrom, 
18  not  bad  for  duplicity,  as  charging  the  crime  of  larceny  in  addition  to  the 
statutory  offense.  The  stealing  charged  will  be  considered  merely  as  a 
statement  of  evidence  of  the  felonious  intent. —  Farris  v.  Conmionwealth, 
14  S.  W.  Rep.  681. 

>  State  V.  Christian,  80  La.  An.  Part  I,  867. 

*  State  V.  Bruffey,  11  Mo.  App.  79;  State  v.  Bruffey,  75  Mo.  889.  Com- 
pare State  V.  Gannon,  Id.  502. 

»  See  supra,  §§  126-138. 
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than  larceny  from  the  house,  or  reoeiving  stolen  goods  know- 
ing them  to  be  stolen,  the  evidence  should  be  sufficient  to 
exclude  all  reasonable  doubt  as  to  the  fact  that  the  house  wa& 
closed,  and  the  goods  within  it,  at  the  time  of  the  alleged 
burglary.*  Where  a  burglary  has  been  committed,  and  money 
and  other  property  taken,  it  is  not  indispensable  to  the  con- 
viction of  the  accused  to  trace  the  fruits  of  the  crime  to  his 
possession.  Convictions  of  this  kind  are  frequently  sustained 
without  such  evidence,  especially  when  the  criminating  evi- 
dence is  strong."  On  trial  for  burglary  of  a  bank,  after  proof 
of  conspiracy  between  defendant  and  others,  in  pursuance  of 
which  the  crime  was  committed,  evidence  that  a  director  of 
the  bank  was  taken  by  one  conspirator,  not  defendant,  to  see  a 
third  conspirator,  with  whom  he  had  negotiations,  relative  to 
the  return  of  stolen  property,  is  admissible.'  Where  a  person 
convicted  of  burglary  is  named  as  a  witness  on  an  information 
against  another  for  the  same  offense,  the  prosecution  are 
bound  to  produce  his  testimony,  and  the  accused  is  entitled  to 
the  benefit  of  every  inference  that  could  be  drawn  from  its 
suppression.*  There  is  no  error  in  permitting  the  solicitor  to 
commence  the  investigation  by  asking  the  prosecuting  witness, 
*'  Did  any  one  break  into  a  house  on  your  place  last  year  ?"  *' 
On  indictment  for  breaking  into  a  safe  it  is  not  prejudicial 
error  to  permit  a  witness  to  testify  that,  from  appearances, 
force  had  been  applied  from  the  outside  to  break  the  lock  of  an 
inner  vault  door  which  had  been  secured  by  an  ordinary'-  lock 
and  key.  Nor  was  it  error  to  refuse  to  permit  defendant's 
witness,  who  had  testified  fully  to  the  appearance  of  the  locks 
and  doors  after  the  burglary,  to  say  whether  he  thought  the 
inner  vault  door  was  opened  first,  and  the  lock  broken  after- 
wards." 

>  KeUey  ▼.  State,  82  Ga.  441. 

»  Garrity  v.  People,  107  111  162. 

>  Com.  V.  Scott,  123  Mass.  222;  25  Am.  Rep.  81. 

*  People  V.  Gordon*  40  Mich.  716. 

»  State  V.  Brown,  (S.  C.)  11  S.  E.  Eep.  641. 

•  Fort  V.  State,  52  Ark.  180.  Under  3  N.  Y.  Rev.  St.  995,  §  49,  providing 
that  when  a  defendant  has  been  acquitted  or  convicted  of  an  offense  con- 
sisting of  different  degrees,  he  shall  not  be  tried  or  convicted  for  any 
attempt  to  commit  the  offense  or  any  degree  of  the  offense,  the  prisoner 
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(h)  Documentary  evidence,^. — To  show  when  the  sun  set 
upon  a  given  day,  an  ahnanac  may  be  introduced,  not  strictly 
as  evidence,  but  to  refresh  the  memory  of  the  court  and  jury.* 
And  after  proof  of  conspiracy  between  defendant  and  others 
to  rob  banks,  and  of  a  meeting  of  such  conspirators  after  the 
robbery,  evidence  that  conspirators  had  previously  arranged  for 
calling  such  meetings  and  for  warning  each  other  of  danger  by 
**  personals"  in  a  newspaper,  advertisements  themselves  so 
inserted,  and  a  newspaper  containing  them,  are  admissible, 
whether  defendant  saw  one  of  the  ''  personals  "  or  not.' 

(c)  Accomplice  testimony.* — Testimony  of  accomplices, 
admitting  their  own  guilt,  and  connecting  defendant  with  the 
burglary  charged,  is  sufficiently  corroborated  where  it  appears 
by  other  evidence  that  during  the  evening  and  night  of  the 
day  on  which  the  burglary  was  committed  defendant  was  in 
the  immediate  vicinity  of  the  place  of  the  crime  in  company 
with  the  persons  who  testified  against  themselves  and  defend- 
ant, and  that,  after  the  crime  was  committed,  defendant  was 
asked  by  one  of  his  friends  if  a  certain  man  was  the  one  whose 
safe  they  had  robbed,  to  which  defendant  made  no  reply, 
except  to  laugh.  *  Where  defendant  was  guilty  of  burglary 
beyond  doubt,  if  an  accomplice's  testimony  was  true,  and  wit- 
ness' story  is  corroborated  by  evidence  aliunde:  (1)  By  proof 
of  the  corpus  delicti ;  (2)  That  defendant  was  with  witness 
about  the  time  the  crime  was  committed,  after  12  o'ciock  that 
night ;  (3)  that  some  one  wearing  gum  boots  made  tracks  near 
the  window  entered,  and  that  defendant  wore  gum  boots  on 
that  night ;  and  (4)  that  witness  on  the  next  morning  after 
the  burglary  gave  the  same  account  of  the  transaction  that  he 
gave  at  the  trial. — it  cannot  be  said  that  there  was  no  evi- 

was  convicted  of  an  attempt  to  commit  burglary  on  evidence  sufficient  to 
convict  him  of  burglary  in  the  second  degree,  but  not  of  burglary  in  the 
first  degree,  nor  of  an  attempt.  Held,  that  the  conviction  should  be 
reversed  and  a  new  trial  ordered.  [Brady  J.,  dissenting.]— Sullivan  v. 
People,  27  Hun  86. 

J  See  supra.  §  ISO. 

»  State  V.  Morris,  47  Conn.  179. 

'  Com  V.  Scott,  123  Mass.  222;  25  Am.  Rep.  81. 

♦  See  supra,  §  181. 

»  Martin  v.  State,  21  Tex.  App.  1. 
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dence  justifying  the  jary  in  giving  credence  to  the  accom- 
plice's testimony 9  and  convicting  defendant.* 

(d)  The  carpus  delicti^ — Before  any  one  can  be  convicted  of 
burglary,  there  ought  to  be  evidence  to  prove  that  the  doors 
were  shut/  Evidence  of  merely  such  an  entrance  as  would 
enable  the  party  injured  to  maintain  trespass  will  not  be  suffi- 
cient, nor  proof  of  an  entrance  obtained  by  stratagem,  without 
an  actual  breaking  or  its  equivalent.  *  And  evidence  not  showing 
whether  certain  blinds  were  so  closed  as  to  require  a  breaking 
to  enter,  is  insufficient  to  warrant  a  conviction.  *  But  the  charge 
that  accused  broke  and  entered  a  certain  building,  is  supported 
by  evidence  that,  though  the  outer  door  was  open,  inner  doors 
opening  into  apartments  were  broken  and  entered.*  In  order 
to  convict  one  as  accessory  to  a  burglary,  it  need  not  be 

>  State  V.  Jackson,  (Mo.  Sup.)  17  S.  W.  Bep.  SOI.  Mansf.  Dig.  Ark.  §§ 
1507, 1510,  define  an  accessory  after  the  fact  as  one  who,  with  knowledge 
that  a  crime  has  been  committed,  conceals  it  from  the  magistrate,  or  har- 
bors and  protects  the  offenders:  ''  provided,  that  persons  standing  to  the 
accused  in  the  relation  of  *  *  *  husband  and  wife  shall  not  be  deemed 
accessories  after  the  fact,  unless  they  resist  the  lawful  arrest  of  such 
offenders.**  Defendant  was  convicted  of  burglary  on  the  testimony  of  L., 
an  accomplice,  corroborated  by  the  testimony  of  L*s  wife,  who  knew  that 
the  crime  was  to  be  committed,  though  she  protested  strenuously  against  it, 
and  also  knew  that  defendant  and  L.  had  committed  it.  Held,  that  she 
was  not  an  accessory  before  the  fact,  at  common  law,  and  that  her  conceal- 
ment of  the  offense  was  for  the  purpose  of  protecting  her  husband,  within 
the  meaning  of  the  statute,  and  she  was  therefore  not  a  statutory  accom- 
plice, and  hence  her  corroborating  evidence  was  sufficient  to  convict  — 
Edmonson  v.  Sitate,  51  Ark.  115.  On  the  trial  of  an  indictment  of  two  for 
burglary,  one  of  the  defendants  admitted  that  he  had  entertained  a  propo- 
sition from  the  state's  witness  to  rob  the  treasury,  and  agreed  to  and  did 
submit  the  matter  to  the  other  defendant.  The  latter  was  shown  to  have 
confessed  that  he  joined  in  the  conspiracy,  and  obtained  the  combination 
of  the  safe  for  the  purpose  of  robbing  it.  It  was  proved  that,  on  the  night  of 
the  burglary  (which  was  committed  by  some  one  who  knew  the  oombina* 
tion),  defendants,  farmers,  came  to  the  county-seat  in  the  midst  of  a  winter 
storm;  that  they  had  no  apparent  business  there,  and  left  before  dayUght; 
and  that  they  afterwards  denied  having  been  in  the  town  on  that  night 
Held  sufficient  corroboration  of  the  testimony  of  their  accomplice  that  tiiey 
committed  the  burglary.— Fort  v.  State,  52  Ark.  180. 

«  See  supra,  §  132. 

»  State  V.  Wilson,  Coxe,  439;  1  Am.  Dec.  216. 

*  State  V.  Newbergin,  25  Me.  500, 
»  Williams  v.  State,  52  Ga.  580. 

•  Daniels  v.  State,  78  Ga.  98. 
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proved  that  the  tools  which  he  famished  his  confederate  were 
actually  used. '  Where  the  accused  is  charged  with  feloniously 
breaking  into  a  store  ^^with  intent  to  steal,"  evidence  is 
admissible  to  show  that  certain  articles  were  actually  stolen 
from  the  store  at  the  time  it  was  broken  into  and  entered,* 
although  the  same  were  not  averred  or  specified  in  the  indict- 
ment.' Personal  violence  is  sufficiently  shown  by  proof  that 
the  prisoner,  after  entering,  fired  his  pistol,  presented  its 
muzde  to  a  person  within,  and  ordered  him  to  throw  np 
his  hands.*  In  Ohio,  proof  of  the  constructive  breaking  of  a 
jail  is  sufficient  to  sustain  a  conviction  for  a  forcible  breaking 
and  entering.* 

{e)  IdervtHy.* — Where  a  burglary  is  fully  established,  and 
the  whole  contest,  in  a  prosecution  therefor,  is  as  to  the  iden- 
tity of  the  burglar,  the  positive  testimony  of  one  witness  that 

1  state  ▼.  Tazwell,  30  La.  An.  Part  11.  884. 

*  State  y.  Woods,  81  La.  An.  267. 
>  AUen  ▼.  State,  12  Lea  424. 

*  SeUng  V.  State.  18  Neb.  548. 

*  Dutcher  t.  State,  18  Ohio  808.  There  were  |600  wor^  of  goods  in  a 
store  at  the  time  of  an  alleged  burglaiy ,  and  upon  going  to  the  store  some 
time  during  the  night  the  owner  found  that  some  one  was  inside,  where- 
upon he  haUooed,  and  the  defendant  and  another  person  jumped  out  of  a 
window  which  had  been  broken  open,  and  upon  entering  the  store  the 
owner  found  various  articles  of  merchandise  packed  in  sacks.  Hdd,  that 
the  evidence  was  sufficient  to  warrant  the  jury  in  finding  that  the  defend- 
ant broke  and  entered  the  building  with  the  intent  to  steal  goods  of  the 
value  of  more  than  $20.— aifton  v.  State,  (Fla.)  7  So.  Bep.  868.  The 
accused  broke  and  entered  a  dwelling-house.  He  had  taken  up  the  owner's 
pants,  and  was  searching  the  pockets,  when  he  was  discovered.  He  threw 
down  the  pants,  and  fled  Rdd^  that  there  was  evidence  of  a  felonious 
t^lring  of  the  pants,  within  Gren.  St.  Ky.  ch.  29,  art.  5,  g  4,  providing  for 
the  punishment  of  the  felonious  breaking  of  a  dwelling-house,  and  the  felo- 
nious taking  away  of  anything  of  value.— HiU  v.  Commonwealth,  16  S.  W. 
Bep.  870.  When  one  entered  into  an  agreement  with  a  confederate,  to 
commit  a  burglary  at  a  particular  time  and  place,  and  came  to  the  appointed 
place  at  the  appointed  time  bringing  with  him  a  set  of  burglar's  imple- 
ments, but  was  prevented  from  executing  his  intended  purpose  by  reason 
of  the  fact  that  an  alarm  was  raised  while  he  had  gone  to  a  blacksmith 
shop,  near  by,  to  procure  a  crowbar  wherewith  to  break  in  the  door  of  the 
store  intended  to  be  robbed, —  hdd,  that  this  was  sufficient  evidence  of  an 
attempt  to  commit  a  burglary,  to  support  a  conviction.— People  v.  Lawton, 
66  Barb.  126. 

*  See  mpra,  §g  187,  188. 
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she  recognized  the  accused  as  the  burglar,  and'  the  less  confi- 
dent testimony  of  another  that  she  also  recognized  him,  both 
of  them  being  on  the  premises  when  the  offense  was  com- 
mitted, and  the  moon  giving  considerable  light,  warrants  a 
verdict  of  guilty.  *  In  such  a  case,  there  being  other  circum- 
stances tending  to  identify  him,  they  may  testify  that,  in 
answer  to  a  question  of  the  prosecuting  witness,  defendant, 
just  before  he  entered  the  house,  told  who  he  was ;  and  it  may 
also  be  shown  that  defendant  knew  that  the  prosecuting  wit- 
ness had  a  sum  of  money  in  his  house,  for  the  purpose  of 
identifying  the  defendant.*  Identification  by  voice  alone  of 
a  person  charged  with  burglary,  whose  voice  had  been  pre- 
viously heard  by  the  witnesses  but  once,  may  be  suflBcient.' 

(/')  ValMe.* — In  Indiana,  on  an  indictment  for  burglary 
with  intent  to  steal,  the  admission  of  evidence  of  the  value  of 
the  goods  stolen,  while  unnecessary,  is  not  error.*  And 
where,  as  in  Texas,  the  crime  of  burglary  is  the  same,  what- 
ever the  value  of  the  property  which  the  burglar  intended  to 
steal,  the  value  of  the  property  need  not  be  proved.* 

(g)  Declavatwns  and  adinismoyu.'' — On  one's  trial  for  burg- 
lary, inculpatory  statements  made  by  his  brother  in  his 
presence,  and  not  denied  by  him,  are  admissible,  the  jury, 
under  proper  instructions,  to  determine  whether  he  heard 
them.*    And  on  trial  for  entering  a  store  with  intent  to  steal, 

1  Matthews  v.  State,  86  Ga.  782,  804. 

•  State  V.  Kepper,  65  Iowa,  745. 

'  Com.  V.  WiUiams,  105  Mass.  62.  The  person  robbed  testified  positively 
that  the  defendants  were  the  men  who  committed  the  burglary.  The  only 
evidence  contradicting  this  was  that  of  the  defendants  themselves.  The 
fact  tliat  burglary  had  been  committed  by  some  one  was  not  disputed. 
Held^  that  a  judgment  of  conviction  should  not  be  reversed  on  the  evi- 
dence.—  Spahn  V.  People  (lU  ),  27  N.  E.  Rep.  688.  The  prosecuting  witness 
identified  certain  coins  in  court  as  being,  in  his  opinion,  those  stolen  from 
him.  Another  witness  testified  that  he  delivered  the  money  to  th^  court, 
but  could  not  tell  where  he  got  it.  Held,  that  the  latter  evidence  w^ 
improperly  admitted,  and  prejudicial  to  defendant.  — Mann  v.  State,  27 
Tex.  App.  580. 

*  See  supra,  §§  140-148. 

» Farley  v.  State,  26  N.  E.  Rep.  898. 

•  Collins  V.  State,  20  Tex.  App.  197. 
■>  See  supra,  S§  202-208. 

*  Moye  V.  State,  66  Ga.  740. 


§352.]  BUROLAKY.  421 

an  exclamation  of  a  child  in  charge  of  the  premises  while  the 
owner  was  in  the  rear,  ''You  are  being  robbed,"  followed 
immediately  by  his  rushing  in  and  seeing  the  accused  running 
out,  is  admissible  as  part  of  the  res  gestm,  *  But  declarations 
of  a  person  arrested  for  larceny,  made  after  the  arrest  and 
after  he  had  parted  with  the  stolen  property,  that  he  received 
it  from  defendant,  are  not  admissible  against  defendant.* 

(A)  Confessions,* — The  confession  of  the  accused  made  to  a 
clerk  in  the  storehouse  alleged  to  have  been  entei'ed,  who  is 
also  the  owner  of  a  part  of  the  goods  alleged  to  have  been 
stolen  therefrom,  upon  the  promise  by  the  latter  that  he  would 
not  prosecute,  and  would  not  appear  as  a  witness  unless  com- 
pelled, is  admissible  in  evidence  only  for  the  purpose  of  show- 
ing that  the  property  stolen  and  recovered  was  discovered  in 
consequence  of  its  being  made.*  So,  on  trial  of  L.  for  burg- 
lary and  larceny  of  furniture  of  G.,  testimony  by  G.  that 
soon  after  his  house  had  been  broken  into,  he  met  L.  and  said 
to  him:  "  You  had  better  return  the  chair,"  and  L.  replie<l 
that  he  would  do  so,  is  inadmissible,  such  confession  by  L. 
not  being  purely  voluntary.*  And  a  confession  made  by  a 
negro  boy,  eighteen  years  old,  upon  being  told  by  the  arrest- 
ing officer  that,  if  he  confessed  the  burglary,  "it  might  go 
lighter  with"  him,  is  inadmissible.* 

1  State  V.  Moore,  88  La.  An.  66. 

"  Harris  v.  State,  73  Ala.  496.  On  a  trial  for  burglary,  a  witness  testified 
that  about  midnight  he  heard  a  noise  in  the  kitchen,  and  found  defendant 
and  a  companion  searching  the  drawers  in  the  pantry,  and  witness  asked 
what  they  wanted;  that  they  said  they  wanted  sometliing  to  eat;  that  wit- 
ness gave  them  some  food;  they  bade  witness  good-night,  and  said  that 
they  were  not  burglars,  but  had  been  on  a  spree.  Defendant  stated  that, 
seeing  the  door  open,  he  entered  the  house  to  get  a  drink  and  something  to 
eat.  Heldy  that  the  evidence  justified  a  conviction. — People  v.  Winters,  28 
Pac.  Rep.  946.  On  the  trial  of  an  indictment  for  burglary,  a  witness  testi- 
fied that  he  was  in  the  house  broken  into,  did  not  recognize  the  defendant 
as  among  those  who  fled,  and  was  present  when  the  defendant  came  to  the 
house  some  twenty  minutes  later.  Heldj  that  he  could  not  be  asked 
whether  the  defendant  said  anything  when  he  came  up,  and  what  it  was 
he  said  about  his  reason  for  coming  there,  without  informing  the  court 
what  was  expected  to  be  proved  by  him.— Stewart  v.  State,  68  Ala.  199 

»  See  supra,  §§  209-218. 

«  Murphy  v.  State,  68  Ala.  1. 

•  Laoey  v.  State,  58  Ala.  885. 

«  Newman  v.  State,  49  Ala.  9. 
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§  358.  Proof  of  time  and  place' — (a)  Time. — ^The  general 
rule  is,  that  the  prosecution  must  prove  that  the  offense  was 
committed  at  a  time  and  place  mentioned  or  intended  to  be 
charged  in  the  indictment.'  Thus,  on  an  indictment  for  burg- 
lary alleged  to  have  been  committed  on  JNTovember  19,  the 
admission  of  evidence  tending  to  show  larceny  conmiitted  by 
defendant  on  the  same  premises  on  December  12,  is  prejudicial 
error.'  But  it  is  not  necessary,  where  the  statute  of  limita- 
tions is  not  in  the  case,  to  prove  the  precise  day  laid  in  the 
indictment.*  On  a  trial  for  burglary  in  the  night-time,  it  is 
incumbent  on  the  state  to  show  affirmatively,  by  positive  testi- 
mony or  other  satisfactory  evidence,  that  the  offense  was  com- 
mitted in  the  night.  Where  it  appears  from  the  evidence  that 
the  burglary  must  have  been  committed  within  a  period  of 
about  forty  or  forty-five  minutes, — one-half  of  which  was 
before  the  close  of  day, — and  there  is  nothing  to  throw  further 
light  on  the  question  as  to  the  time,  the  defendant  should  have 
the  benefit  of  the  doubt  necessarily  arising,  and  should  not  be 
convicted  of  burglary  in  the  night-time.  *  But  testimony  of 
the  prosecutor,  that  he  left  his  store  after  dark  one  night,  and 
returned  to  it  the  next  morning,  between  daylight  and  sunrise, 
and  found  it  had  been  broken  into  during  his  absence,  is  suffi- 
cient to  warrant  the  jury  in  finding  that  the  breaking  was  in 
the  night.*  It  is  not  material  to  prove  whether  or  not  there 
was  sufficient  light  to  distinguish  a  man's  face.* 

(J)  Place. —  On  a  trial  for  burglary,  alleged  in  the  imforma- 
tion  to  have  been  committed  in  the  city  and  county  of  San 
Francisco,  evidence  that  the  crime  was  committed  in  a  house 
on  ' '  Grant  avenue, ' '  which  is  in  fact  one  of  the  principal 
streets  of  said  city,  is  sufficient  proof  of  the  venue,  without 
direct  testimony  that  the  avenue  is  in  the  city  of  San  Fran- 
cisco.'    So,  under  a  statute  making  it  a  crime  to  break  and 

»  See  «tpra,  §§  183,  134. 

•  People  V.  Barnes,  48  Cal.  551. 
» People  V.  McNutt,  64  Cal.  116. 
«  State  V.  Branham,  13  S.  C.  889. 
»  Waters  v.  State,  53  Ga.  567. 

•  Houser  v.  State,  58  Ga.  78;  Smith  ▼.  State,  62  Qa,  668. 
'  Thomas  v.  State,  5  How.  (Miss.)  20. 

«  People  V.  McGreggor,  88  Cal.  140. 
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enter  a  shop  with  a  felonious  intent,  a  person  may  be  con- 
victed for  breaking  and  entering  a  store.'  And  an  indictment 
for  bm'glary  and  larceny  ' '  in  a  certain  building,  to- wit,  the 
shop  of  J.  D.,"  is  supported  by  proof  that  the  building  in 
which  the  complainant  had  his  shop  contained  also  several 
other  rooms  occupied  by  tenants.* 

§  364.  Proof  of  intent  —  {a)  Jfeoessity  of  st^h  proof.  • — To 
establish  the  crime  of  burglary,  it  is  necessary  to  prove,  not 
only  the  breaking  and  entering  of  a  dwelling-house  in  the 
night,  but  also  that  this  was  done  with  the  intent  to  commit  a 
felony.*  The  offense  of  burglary  is  complete  by  the  breaking 
and  entering  with  intent  to  steal.  The  actual  larceny, 
although  when  it  can  be  proved  the  most  conclusive  evidence 
that  the  breaking  and  entering  was  to  steal,  need  not  be 
charged  in  the  indictment,  and  when  charged  the  proof  of  it 
is  not  necessarily  the  only  proof  of  the  intent.  But  there 
must  be  proof  of  some  fact  or  circumstance,  act  or  declaration 
of  the  prisoner,  in  addition  to  the  proof  of  the  mere  breaking 
and  entering,  from  which  the  jury  can  find  the  intent.*  Thus^ 
on  the  trial  of  several  persons  for  burglary,  where  one  claims 
that,  although  he  accompanied  the  others,  and  with  them 
entered  the  house,  he  was  acting  merely  as  a  detective,  to 
fasten  guilt  on  his  associates,  if  the  evidence  tending  to* 
prove  this  fact  is  sufficiently  strong  to  raise  a  clearly  well- 
founded  doubt  of  his  guilt,  he  ought  to  be  acquitted.*    So,  in 

>  State  ▼.  Smith,  5  La.  An.  840. 

*  Com.  ▼.  Bowden,  14  Gray  108.  An  indictment  aUeged  breaking  and 
entering  the  store  of  A.  It  appeared  that  the  building  occupied  by  A. 
included  a  kitchen,  two  dining-rooms,  a  bedroom  and  a  saloon;  that  he 
sold  cigars,  beer  and  oysters,  and  had  a  bar  in  the  front  room,  and  that  the 
defendant  entered  the  kitchen,  which  was  the  back  room.  Held,  that  there 
was  some  evidence  to  go  to  the  jury  upon  the  question  whether  defendant 
entered  a  store.— Com.  v.  Whalen,  181  Mass.  419. 

*  See  supra,  %  158. 

<  State  V.  Carter,  1  Del.  Cr.  402 ;  Price  v.  People,  109  HI.  109;  State  v. 
CoweU,  12  Ner.  887;  Black  ▼.  State,  18  Tex.  App.  124. 

*  People  ▼.  Marks,  4  Parker,  158;  Olive  v.  Com.,  5  Bush.  876. 

*  Price  ▼.  People,  109  HI.  109.  Three  persons  were  indicted  for  burglary 
and  convicted.  It  appeared  in  evidence  that  one  of  them,  before  the  burg- 
larious act  was  committed,  gave  information  of  the  intended  crime  to  a 
justice  of  the  peace,  and  on  the  day  the  crime  was,  in  fact,  committed. 
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an  indiclment  for  burglary  with  intent  to  commit  rape,  the 
alleged  intent  id  a  material  and  substantive  fact  to  be  proved  to 
the  satisfaction  of  the  jury,  as  much  so  as  any  other  material 
allegation  in  it ;  and  they  must  be  satisfied,  from  the  facts 
and  circumstances  attending  it,  that  the  breaking  and  entry 
was  made  by  the  prisoner  with  the  intent  to  commit  the 
alleged  rape  with  force,  and  against  the  will  of  the  party 
named/ 

(J)  A&missihility  amd  auffidenoy.* — Felonious  intent  is  to  be 
determined  by  the  jury  from  all  the  facts  and  circumstances, 
and  the  statement  of  defendant,  charged  with  having  burg- 
lariously entered  a  dwelling-house  through  a  cellar,  that  he 
fell  into  the  cellar,  should  be  considered,  in  connection  with 
the  other  evidence,  with  such  credence  as  the  circumstances 
permit.'  Proof  of  the  larceny  of  goods  from  the  building 
entered  is  competent  evidence  of  the  intent  with  which 
defendant  broke  and  entered;*  and  where  the  entering  is 
clearly  shown  the  jury  may  infer  an  intent  to  conunit  a 

informed  a  constable  and  others,  of  the  same,  giving  the  names  of  all  the 
persons  concerned,  and  of  the  time  and  place  of  the  proposed  crime,  and 
requested  the  constable  to  take  steps  to  have  the  other  defendants  arrested, 
and  that  he  accompanied  his  co-defendants  to  the  place  assigned,  and  seem- 
ingly participated  with  them  in  their  acts*  and  that  on  the  following  morn- 
ing he  gave  such  full  information  of  the  affair  as  led  to  the  arrest  of  the 
parties.  The  jury  found  all  the  defendants  guilty.  Held,  that,  under  the 
facts  of  the  case,  the  conyiction  of  the  party  giving  such  information,  and 
who  claimed  to  have  acted  as  a  detective,  could  not  be  sustained.—- Price  v. 
People,  9upra. 

^  State  V.  Carpenter,  1  Del.  Cr.  367.  R.  was  indicted  for  feloniously  and 
burglariously  breaking  and  entering,  in  the  night-time,  the  dwelling-house 
of  one  M.,  with  intent  the  goods  and  chattels  of  M.,  then  and  there  being, 
feloniously  to  steal,  take  and  carry  away.  At  the  trial,  R.  offered  to  prove 
that  M.  was  a  lewd  woman,  and  that  he  had  had  improper  intimacy  with 
her,  which  the  court  below  refused  to  admit.  On  exception  — JEZeW,  that, 
as  one  of  the  elements  essential  to  constitute  the  crime  of  burglary  is  the  felo- 
nious intent  with  which  the  breaking  and  entry  of  the  house  may  have  been 
effected,  it  was  very  material  to  show  for  what  object  R.  broke  and  entered 
the  house;  and  that,  if  he  entered  the  house  solely  for  the  purpose  of 
having  illicit  connection  with  M.,  he  could  not  be  found  guilty  of  burglary. 
—  Robinson  v.  State,  53  Md.  151. 

«  Bee  supray  §  154. 

«  People  V.  Griffin,  77  Mich.  585. 

*  Stokes  V.  State,  84  Ga.  258;  State  v.  Moore,  13  N.  H,  43. 
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larceny.'  It  may  be  shown  that  a  larceny  was  committed, 
although  the  fact  has  not  been  averred,  nor  have  the  articles 
stolen  been  specified.  The  evidence  is  admissible  on  the 
question  of  intent.*  Where  a  party  broke  into  a  house  in  the 
night-time,  and  cut  a  servant  girl  on  the  neck  and  face  with 
the  intent  to  kiU  her,  it  may  be  fairly  presumed  that  he 
entered  for  the  purpose  of  killing  her.'  In  New  Hampshire, 
however,  in  an  early  case,  where  an  actual  stealing  was  charged 
in  an  indictment  for  burglary,  it  was  held  that  proof  of  an 
intent  to  steal  was  not  sufficient.* 

(c)  JFacts  and  ctrcumstcmoea  as  proof  of  mtent.* — The  intent 
with  which  the  building  was  broken  into  may  be  determined 
from  facts  and  circumstances ;  *  such  as  circumstances  tending 
to  show  that  a  felony  was  conmiitted  in  a  store  adjoining.^ 
So  also,  evidence  of  previous  preparations  by  defendants  to 

»  Burrows  v.  State,  84  Ind.  529;  State  v.  McBryde,  97  N.  C.  898. 

*  AUen  V.  State,  12  Lea  424. 

»  State  V.  Manluff ,  1  Del.  Cr.  208. 

^  Jones  Y.  State,  11  N.  H.  269.  Two  men  jointly  committed  a  robbery  and 
fled  together,  but  were  caught  separately.  Hetd^  upon  the  trial  of  one  for 
burglary,  that  evidence  that  money  was  taken  from  the  other  was  admis- 
sible.— ^Allen  Y.  State,  12  Lea  424.  On  an  indictment  for  burj2:lary  with 
intent  to  steal,  it  was  shown  that  defendants  C.  and  M.  went  to  a  store  in 
the  night-time,  and  that  M.  entered  it  while  C.  remained  outside.  M.  was 
arrested  near  a  safe,  and  near  him  was  found  a  drill  for  boring  steel,  which 
it  was  proved  that  C.  had  purchased  that  day.  Held,  that  the  evidence  was 
sufficient  to  show  an  intent  to  steal. — ^People  v.  Morton,  4  Utah  407.  Where 
the  testimony  showed  that  the  accused,  about  four  o'clock  in  the  morning, 
had  raised  the  window  in  the  dwelling  of  an  aged  lady,  and  was  holding  it 
up  with  his  hand  in  such  a  way  that  his  fingers  were  within  the  house,  his 
elbows  resting  on  the  siU  of  the  window,  his  body  outside  of  the  house, 
when  some  of  the  inmates  hearing  the  noise  and  approaching,  he  suddenly 
dropped  the  window  and  fled,  there  being  valuable  property  in  the  house, 
and  no  excuse  being  given  or  other  known  object ;  —  Held,  that  such  entry 
and  the  circumstances  were  sufficient  from  which  the  jury  might  find  the 
felonious  intent;  and  that  their  verdict  of  guilty  would  be  supported. — 
France  v.  State,  42  Tex.  276.  Evidence  that  a  man  entered  a  bedroom 
through  a  window  late  at  night  after  the  lamps  were  extinguished,  seized 
a  woman  by  the  throat,  threw  himself  across  the  bed,  and  fled  upon  an 
outcry,— fleZd,  to  justify  a  finding  that  his  intent  was  to  commit  a  larceny; 
although  she  testified  that  she  believed  his  purpose  to  be  sexual  intercourse. 
—People  V.  Soto,  58  Cal.  415. 

*  See  supra,  §  155. 

*  State  v.  Teeter,  69  Iowa,  717. 

'  Osborne  v.  People,  2  Parker,  588. 
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commit  a  robbery  on  the  owner  of  the  house  is  admissible,  as 
tending  to  show  with  what  intent  the  entry  may  have  been 
made.'  No  other  motive  appearing  for  an  attempt  at  burg- 
lary near  midnight,  the  intent  to  steal  may  be  inferred,  there 
being  valuable  effects  in  the  building.'  On  the  trial  of  an 
indictment  for  breaking  and  entering  a  dwelling-house  with 
intent  to  commit  a  rape,  the  effects  of  the  alleged  violence  upon 
the  person  of  the  female  may  be  proved.*  And  on  trial  of  two 
for  burglary,  evidence  that  one  of  the  defendants  proposed  to 
the  witness,  in  the  absence  of  the  other  defendant,  to  obtain 
money  through  witness,  from  the  county  treasury,  in  which 
the  burglary  was  committed,  is  admissible,  where  it  is  shown 
that  the  proposition  was  renewed  by  both  defendants,  and 
where  there  was  evidence  tending  to  show  that  their  conduct 
on  those  occasions  was  part  of  a  conspiracy  to  induce  the  wit- 
ness to  aid  them  in  robbing  the  treasury.^  So,  upon  a  trial, 
where  the  crime  charged  was  burglary  committed  by  the  pris- 
oner when  so  armed  as  to  indicate  violent  intentions,  the  fact 
that  the  prisoner  was  so  armed  when  he  left  the  house  where 
the  burglary  was  committed  was  suiBcient  evidence  to  justify 
the  jury  in  finding  that  he  was  so  armed  when  he  committed 
the  crime.* 

§  355.  Proof  of  ownership^  or  inhabitancy. — To  sustain 
an  indictment  for  burglary  in  a  dwelling-house,  it  must  be 
proved  that  some  one  lived  in  the  house.'  But  on  the  trial  of 
an  indictment  for  burglary  in  breaking  and  entering  a  store- 
house, parol  evidence  of  possession  under  a  written  lease  is 

»  state  V.  Cowell,  12  Nev.  887. 
s  Steadman  v.  State,  81  Ga.  786. 
»  Ck)m.  V.  Doherty,  10  Gush.  53. 

*  Fort  V.  State,  52  Ark.  180. 

»  State  V.  Morris,  47  Ctonn.  179. 

•  FuUer  v.  State,  48  Ala.  278.  In  burglary,  the  tenure  by  which  the 
occupier  holds  the  premises  is  immaterial.  An  indictment  aU^;ed  the 
ownership  of  a  storehouse  broken  into  to  be  in  A.  and  B.  It  was  proved  to 
have  been  the  property  of  A.,  but  that  he  and  B.  carried  on  mercantile 
business  in  it,  and  owned  the  goods  kept  therein  for  sale.  The  court 
charged  that  if  A.  and  B.  were  doing  business  in  the  house  at  the  time  it 
would  be  a  sufficient  ownership.  Held,  correct.— White  v.  State,  49  Ala. 
844. 
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sufficient  without  the  production  of  the  lease.  *  To  warrant  a 
conviction  for  burglary  in  breaking  into  a  smoke  house,  under 
a  statute  punishing  ^  ^  breaking  open  the  house  of  another, ' ' 
the  proof  must  show  that  the  building  entered  was  so  con- 
nected with  a  dwelling-house  as  to  be,  in  law,  a  part  of  it. 
The  word  '  ^  house ' '  in  such  a  connection  should  be  construed 
as  meaning  only  a  mansion  or  dweUing-house,  and  buildings 
immediately  appurtenant.'  Under  an  information  which 
charges  a  breaking  and  entry  with  intent  to  steal  the  goods  of 
B.,  no  conviction  can  be  had  without  proof  of  such  particular 
intent.  But  where  it  appeared  that  B.  was  the  owner  of  the 
house  at  the  time,  and  had  personal  property  therein,  which 
might  be  the  subject  of  larceny,  and  which  was  in  the  same 
room  with  property  of  C,  and  was  stolen  and  carried  away  at 
the  same  time  with  the  latter,  it  was  held  that  the  state  might 
show  that  the  property  of  C.  was  afterwards  found  in  defend- 
ant's possession.' 

§  356.  Presumptive  and  circumstantial  evidence  —  {a) 

Pre9iurwption8. — While  it  is  not  a  presumption  of  law  that  a 
felonious  breaking  into  a  dwelling-house  was  committed  in  the 
night  rather  than  the  day,^  yet  the  fact  that  a  store  was  left 
dosed  and  with  goods  in  it  at  sundown,  and  was  found  the 
next  morning  broken  open  and  the  goods  gone,  raises  suffi- 
cient presumption  of  burglary  at  night. '  One  who  burglari- 
ously enters  a  dwelling  noisily  is  presumed  to  have  intended 
to  rob  rather  than  to  commit  a  simple  larceny.  •    Where  the 

>  Houston  ▼.  State,  88  Ga.  165. 

•  Palmer  t.  State,  7  Coldw.  82. 

•  Neubrandt  v,  State,  58  Wis.  89.  Personal  property  of  a  boarder  left  in 
B/s  saloon  or  bar-room  during  the  night,  while  the  boarder  slept  in  some 
other  part  of  the  house,— ^ieid,  to  have  been  in  the  actual  possession  of  B. 
during  that  time;  and,  under  Wis.  Key.  St.  §  4021,  that  proof  of  the  intent 
to  steal  such  property  would  sustain  an  averment  of  an  intent  to  steal  the 
properly  of  B.— Neubrandt  v.  State,  supra.  An  instruction  that  the  burg- 
lary "  could  not  be  inferred"  from  the  fact  that  the  stolen  property  was 
found  in  defendant's  possession, — hdd,  properly  refused,  where  there  was 
proof,  not  only  that  the  property  was  so  found  shortly  after  the  burglary, 
but  also  of  other  suspicious  circumstances. — 1^ 

•  State  ▼.  Whit,  4  Jones  849. 

•  Brown  t.  State,  59  Ga.  456. 

•  Lowe  V.  State,  14  Lea  204. 
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breaking  and  entry  are  proven,  and  it  is  shown  that  defendant 
was  identified  while  in  the  house,  and  his  intent  to  commit  a 
felony  is  established  by  presumptions  of  law  arising  on  the 
facts  in  the  case,  the  evidence  is  sufficient  to  sustain  a  verdict 
of  guilty.*  And  where  it  is  proved  that  the  door  had  been 
forced  open,  the  jury  may  infer  that  it  had  been  previously 
shut.' 

(b)  Competency  of  circumstantial  evidence ^  generally. —  The 
value  of  corn  taken  by  breaking  a  corn-crib  may  be  proved  by 
circumstantial  as  well  as  by  direct  evidence.'  And  evidence 
upon  the  question  of  guilty  or  not  guilty  of  a  burglary  charged 
is  competent  to  prove  the  attempt  to  commit  it.*  So,  on  a 
trial  for  burglary  alleged  to  have  been  committed  in  the  apart- 
ments of  one  of  several  tenants  who  occupied  the  same  build- 
ing, the  wife  of  the  complainant  may  properly  testify  that  she 
had  latched  the  door  when  she  left  the  room,  about  fifteen 
minutes  before  she  returned  and  discovered  the  accused ;  that 
the  haU  door  was  also  latched  when  she  saw  it  about  ten  min- 
utes previous,  and  that  both  doors  were  generally  kept  closed.' 
But  evidence  that  a  third  person  wanted  to  borrow  money  to 
be  repaid  in  corn  (the  article  stolen),  is  hearsay  and  inadmis- 
sible.* 

{c)  It%  weight  and  sufficiency, — Evidence  that  a  store  was 
entered  and  money  stolen  at  a  particular  time ;  that  a  few  min- 
utes before  defendant  was  seen  standing  on  the  street  looking 
into  the  store ;  that  he  was  soon  seen  coming  out  of  the  store ; 
that  he  was  arrested, and  money  of  the  same  denomination  as 
some  that  was  lost,  and  which,  together  with  money  found  on  the 

'  State  V.  Fox,  80  Iowa  812. 

» Com.  V.  Merrill,  Thach.  Cr.  Cas.  1. 

»  MUler  V.  State,  77  Ala.  41. 

♦  People  V.  Lawton,  56  Barb.  126. 

»  People  V.  Bush,  3  Parker,  552. 

"  State  V.  Clary,  24  S.  C.  116.  On  the  trial  of  an  information  for  breaking 
and  entering  a  store  on  the  night  of  November  2,  1884,  if  other  eTidenoe 
showed  that  defendant,  together  with  another  who  had  been  convicted  of 
the  same  crime,  occupied  a  rented  room  both  before  and  after  the  commis- 
sion of  the  crime,  and  were  seen  together  about  seven  oclock  on  the  evening 
of  November  2,  1884,  evidence  that  defendant  was  seen  in  company  with 
the  same  person  on  October  25,  1884,  is  inadmissible.— People  v.  Bums,  67 
Mich.  537. 
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person  of  one  with  him,  corresponded  in  amount  to  that  stolen, 
was  found  on  his  person, — is  sufficient  to  convict  him  of  the 
burglary.*  So,  evidence  that  the  door  of  the  place  alleged  to 
have  been  entered  was  provided  with  a  staple  and  a  padlock, 
and  that,  when  complainant  came  to  the  place  after  the  alleged 
burglary,  the  staple  was  broken,  was  sufficient  evidence  that 
the  door  had  been  fastened.'  But  where,  on  an  indictment 
for  entering  a  room  in  a  hotel,  and  lying  concealed  under  the 
bed,  for  the  purpose  of  rifling  the  occupant's  pockets,  the  evi- 
dence is  wholly  circumstantial,  and  some  of  the  circumstances 
tending  to  connect  defendant  with  the  crime  are  greatly  weak- 
ened or  overthrown  by  other  evidence,  and  he  establishes  an 
unblemished  reputation  by  witnesses  whose  testimony  is  not 
challenged,  a  conviction  should  be  reversed.* 

»  State  V.  Jones.  19  Ney.  365. 

«  People  V.  Block,  15  N.  Y.  Supp.  229. 

'  Csvender  v.  State,  126  Ind.  47.  It  appeared  that  defendants  entered  a 
mill  in  the  night-time  through  a  basement  window,  and  threw  out  some 
flour.  The  window  was  fastened  with  boards  when  the  mill  closed  that 
evening,  which  were  found  broken  off  after  the  arrest,  immediately  after 
they  came  out  of  the  miU.  One  of  them  told  an  officer  after  arrest  that  the 
other  had  kicked  the  boards  off  the  window.  Defendants  claimed  at  the 
trial  that  they  found  the  window  open  and  went  in  to  get  the  flour  for  a 
third  person.  Held,  the  evidence  sustained  a  conviction. — People  v.  Robin- 
son, 49  N.  W.  Rep.  260.  The  evidence  showed  that  the  stolen  property,  a 
saddle,  was  put  in  a  bam  on  Sunday,  and  was  missed  the  next  Wednesday; 
that  during  that  time  horses  were  kept  in  the  bam;  that  they  could  have 
escaped  had  the  doors  been  opened;  and  that  the  doors  were  kept  closed  and 
latched  in  order  to  keep  the  horses  in.  Held,  that  there  was  sufficient  evi- 
dence to  jiistify  the  jury  in  concluding  that  the  saddle  had  been  stolen  by 
means  of  **  breaking  and  entering"  the  bam,  though  no  witness  swore  posi- 
tively that  the  doors  were  closed  and  latched  all  the  time  from  Sunday  to 
Wednesday.— State  v.  Warford,  (Mo.)  16  S.  W.  Rep.  886.  On  trial  of 
defendants  for  breaking  into  a  calaboose  and  taking  pistols  therefrom  there 
was  evidence  that  the  defendants,  who  were  tramps,  were  seen  climbing  the 
fence  that  inclosed  the  calaboose,  on  the  night  of  the  crime,  shortly  before 
it  was  found  broken  open,  and  two  prisoners  liberated;  that  the  coat  of  one 
of  defendants  was  found  in  the  city,  near  the  railroad  section-men*s  tool- 
chest,  which  was  broken  open,  and  a  pick  taken  therefrom,  which  pick  was 
found  in  the  calaboose.  There  was  no  explanation  of  defendants'  presence 
in  the  calaboose  yard.  Held,  that  a  verdict  of  guilty  of  burglary  was  sus- 
tained by  the  evidence.— State  v.  Turner,  (Mo.  Sup.)  17  S.  W.  Rep.  304. 
Defendant  entered  a  sleeping-room,  and,  upon  the  outcry  of  its  occupant, 
was  seen  by  an  officer  to  run  from  the  house  with  the  occupant  in  pursuit, 
and  enter  the  side  door  of  a  saloon.    The  officer  demanded  admission  to  the 
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{^  Acts  and  conditet  of  defendoM  and  his  accomplices. — 
Evidence  that  defendant  was  seen  in  the  neighborhood  on  the 
day  proceeding  the  night  of  the  burglary;  that  he  made 
inquiries  aboat  purchasing  tobacco  in  a  manner  which  showed 
that  they  were  mere  pretexts ;  that  he  apparently  had  some 
connection  with  two  other  strangers,  is  competent,  in  connec- 
tion with  the  testimony  of  the  owner  of  the  house  entered, 
that  the  defendant  was  there  the  same  day,  and  that  there 
were  two  engaged  in  committing  the  offense,  although  the 
defendant  admitted  that  he  was  at  the  house  that  afternoon/ 
So,  also,  evidence  that  defendant  had,  the  night  before,  and 
at  various  other  times,  been  in  the  house  broken  into,  that  he 
had  inquired  as  to  the  weapons  in  the  house,  and  had  said 
that  he  knew  there  was  money  in  a  safe  in  the  house,  is  admis- 
sible.* And  on  a  separate  trial  of  a  joint  indictment  for  burg- 
lary, evidence  tending  to  connect  the  defendants  in  the  com- 
mission of  the  crime  is  competent, —  e.  y.,  of  their  secretely 
consorting  and  consulting  together.  But,  on  admission  of 
such  evidence,  rebutting  facts  must  be  allowed  tending  to 
show  that  the  presence  and  participation  of  the  other  defend- 
ant was  impossible.'     But  the  refusal  of  a  defendant  charged 

saloon,  which  was  denied,  but  defendant  was  immediately  afterwards  pro> 
duced  to  him  as  the  man  who  had  last  entered  there.  The  officer  and  occu- 
pant of  the  broken  premises  both  swore  that  this  man  was  the  one  pursued 
to  the  saloon.  Heldy  that  the  evidence  against  defendant  was  strong 
enough  to  justify  submission  of  his  case  to  the  jury.— People  v,  Noonan,  14 
N.  Y.  Supp.  519.  On  the  trial  of  an  indictment,  under  Code  N.  C.  §  996, 
for  feloniously  entering  a  dwelling-house  in  the  day-time,  with  intent  to 
steal,  the  evidence  showed  that  money  had  been  stolen;  that  defendant  had 
been  frequently  in  the  house;  that  he  was  seen  about  the  place  where  the 
money  was  kept;  that  he  was  found  concealed  in  the  house;  and  that  he  had 
on  his  person  a  key  that  unlocked  the  drawer  in  which  the  money  was 
kept.  Hddi  that  the  evidence  warranted  a  judgment  of  conviction.— State 
V.  Christmas,  101  N.  C.  749. 

»  Com.  V.  Williams.  105  Mass  82. 

«  State  V.  Ward,  108  N.  C.  419. 

>  Davis  V.  State,  19  Ohio  St.  217.  Prosecutor's  house  was  broken  open, 
and  a  gim,  pistol  and  other  articles  were  stolen.  One  M.  had  found  the 
gun  and  pistol  in  the  possession  of  some  children,  and  defendant  then  said 
that  they  belonged  to  one  H.  who  had  tried  to  get  him  to  pawn  the  gun 
for  whiskey.  M.  then  told  him  to  carry  them  to  H.  When  the  articles 
were  turned  over  to  defendant  the  gun  had  but  one  hammer,  and  the  pistol 
had  no  cylinder,  but  when  defendant  carried  them  to  where  H.  was  the 
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with  burglary,  to  allow  his  house  to  be  searched  without  a 
warrant  for  that  purpose,  is  the  assertion  of  a  valuable  and 
undoubted  constitutional  right,  and  can,  in  no  case,  be  con- 
strued into  a  criminative  circumstance.  Such  refusal  is  there- 
fore inadmissible  in  evidence  against  the  defendant. '  So,  also, 
upon  the  trial  of  defendants  charged  with  burglary  and  lar- 
ceny, testimony  to  the  effect  that  the  morning  after  the  burg- 
lary they  exchanged  thirty-five  copper  cents  for  other  money 
is  irrelevant,  when  there  is  no  charge  in  the  indictment  that 
they  had  stolen  copper  coins.* 

{e)  Flight.  Evidence  that  about  five  minutes  after  a  burglary 
was  committed,  on  a  moonlight  night,  defendant  was  caught 
running  on  a  neighboring  street,  and  brought  to  the  scene  of 
the  burglary,  and  identified,  by  means  of  .his  hat  and  coat,  as 
the  man  who  was  seen  at  the  window,  defendant  giving  no 

gun  had  two  hammers,  which  circumstance  defendant  did  not  explain; 
and,  on  being  asked  where  the  pistol  cylinder  was,  defendant  took  a 
cylinder  from  his  pocket,  which  did  not  fit  the  pistol,  but  which,  prosecutor 
testified,  was  stolen  from  his  shop  at  the  time  of  the  burglary,  and  defend- 
ant gave  no  satisfactory  explanation  of  his  possession  of  it.  H.  denied 
that  the  articles  belonged  to  him,  or  that  he  had  ever  asked  defendant  to 
pawn  a  gun  for  whiskey.  Hdd^  that  a  conviction  was  warranted. — Eubanks 
T.  State,  82  GkL  62.  On  a  trial  for  the  burglary  of  a  dwelling-house,  and 
stealing  a  watch  therefrom  valued  at  $8,  defendant  sought  to  explain  the 
poBseesion  of  the  stolen  watch,  shortly  after  the  burglary,  by  his  own  testi- 
mony that  he  had  purchased  it  for  $1,  but  he  admitted  that  he  had  sold  it  for 
$1.25  on  the  day  of  the  burglary.  Hek2,  that  the  haste  with  which  defend- 
ant sold  it,  for  much  less  than  its  value,  tended  to  show  that  he  did  not  pur- 
chase the  watch  in  good  faith. — Magee  v.  People,  (111.  Sup.)  28  N.  E.  Rep. 
1077.  Defendant  was  found  guilty  of  burglary  with  intent  to  ravish  a 
certain  woman.  The  breaking  and  entering  was  clearly  proved,  it  did  not 
appear  that  defendant  tried  or  intended  to  steal  anything,  and  an  intent  to 
ravish  was  inferable  from  his  conversation.  The  only  women  in  the  house 
were  the  one  in  question,  who  was  a  young  white  woman,  and  an  old 
colored  woman.  He/d,  that  the  evidence  supported  the  verdict.— State  v. 
Powell,  94  N.  C.  966. 

1  Murdock  v.  State,  68  Ala.  567. 

'  State  V.  Dawson,  90  Mo.  149.  On  the  separate  trial  of  G.  for  burglary 
and  larceny,  for  which  he  had  been  jointly  indicted  with  B.  and  W.,  testi- 
mony of  a  woman  that  W.,  not  in  the  presence  of  B.  or  G.,  asked  her  to 
stay  at  home  on  a  certain  night,  hinting  to  her  that  he  and  B.  were  going 
down  to  a  neighboring  locality  to  commit  a  robbery,  and  that  before  day- 
light W.  entered  the  house  with  a  bloody  hand,  and  said  he  had  got  hurt 
**  down  below  here,"  and  that  G.  and  B.  were  with  him;  lieldy  not  to  be 
admissible.—  [Bockes,  J.,  dissenting.]    People  v.  Gorhara,  16  Hun  98. 
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reasonable  explanation  of  his  presence  in  the  locality  or  of  his 
haste,  and  making  no  attempt  to  prove  an  oZt^,  is  sufficient 
to  convict,  notwithstanding  strong  evidence  of  good  character.' 
So,  evidence  that  defendant  was  seen  by  an  officer  at  the 
broken  premises,  in  company  with  two  others,  one  of  whom, 
when  retreating  upon  the  approach  of  the  officer,  dropped  a 
saw  and  another  article  taken  from  the  premises,  the  defend- 
ant also  retreating  behind  the  said  premises,  is  sufficient  to 
justify  the  submission  of  the  case  to  the  jury.* 

{f)  Foot-prmt8, — ^Evidence  that,  early  on  the  morning  after 
a  burglary,  footsteps  were  traced  from  the  barber-shop  burg- 
larized to  a  building  in  whjch  the  two  defendants  were  found, 
apparently  asleep ;  that  part  of  the  stolen  goods  were  con- 
cealed in  the  building ;  that  goods  stolen  from  a  store  at  the 
same  time  were  concealed  near  the  entrance  of  the  building ; 
that  chisels  were  concealed  therein,  one  of  which  fitted  the 
marks  made  by  forcing  open  the  door  of  the  barber-shop; 
that  within  two  days  before  the  burglary  one  of  the  defend- 
ants inquired  of  a  bootblack  of  the  barber- shop  where  he  kept 
his  money,  and  that  on  the  day  after  the  burglary  one  of  the 
defendants  told  his  young  brother  to  go  to  a  place  where  a 
part  of  the  goods  were  afterwards  found,  and  see  if  they  were 
still  there,  is  sufficient  to  sustain  a  conviction."  So,  evidence 
of  the  tracks  of  the  burglar,  supplemented  by  comparing  the 
tracks  of  the  prisoner  made  voluntarily  in  court,  corroborated 
slightly  by  bits  of  paper  found  where  the  burglars  had  been, 
similar  paper  being  in  the  possession  of  the  prisoner,  having 
resulted  in  a  verdict  of  guilty,  though  leaving  some  doubt  as 
to  the  identity  of  the  prisoner  with  the  burglar,  will  support 
the  verdict  on  writ  of  error.*  And  it  is  not  error  to  permit  a 
witness  to  testify  that  he  measured  tracks  found  at  the  place 

1  Steadman  v.  State,  81  Ga.  786. 

*  People  v.  Hagan,  14  N.  Y.  Supp.  288.  It  was  shown  that  the  stolen 
property  was  found  near  the  respondent  and  another  person,  in  a  bam 
where  ^ey  slept  on  the  night  it  was  taken,  and  that  when  the  arrest  took 
place  the  other  person  resisted  and  escaped.  Held^  that  the  resistance  and 
flight  might  properly  be  commented  on  by  the  prosecuting  attorney  and 
considered  by  the  jury.— Cummins  v.  People,  42  Mich.  142. 

»  People  V.  Arthur  (Cal.),  29  Pac.  Rep.  126. 

*  Gregory  v.  State,  80  Ga.  269. 
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of  the  burglary,  and  also  examined  the  shoe  defendant  had  on 
jnst  after  the  commission  of  the  offense,  and  that  upon  placing 
the  shoe  in  the  track  he  found  it  to  fit  exactly.  *  But  where,  in 
a  trial  for  burglary,  the  owner  of  the  premises  has  described 
certain  foot-prints  to  a  witness,  the  witness  should  not  be  per- 
mitted to  testify  that  the  shoes  of  the  defendant,  produced  on 
the  trial,  would  have  made  such  tracks.*  Where  there  is  evi- 
dence that  defendant  had  a  defective  foot,  and  that  tracks 
made  by  the  burglar  showed  a  similar  deformity,  an  instnic- 
tion  that  the  jury  could  not  find  defendant  guilty  from  this 
fact  alone  is  properly  refused,  as  it  singles  out  one  criminating 
circumstance,  thus  tending  to  mislead  and  confuse  the  jury, 
and  necessitating  an  explanatory  charge.'  But  on  an  indict- 
ment charging  defendant  with  entering  a  mill  and  stealing 
meal,  evidence  that  the  morning  after  tracks  were  discovered 
from  the  mill  to  defendant's  house;  that  the  left  shoe- track 
disclosed  the  plain  impression  of  a  heel-tap,  which  corre 
sponded  with  a  heel-tap  on  defendant's  shoe,  it  not  appearing 
that  the  tracks  otherwise  corresponded ;  that  defendant,  when 
charged  with  the  offense,  and  told  to  hold  up  his  left  foot, 
first  held  up  his  right,  and  when  asked  to  make  tracks  to  be- 

>  McLain t.  State  (Tex.  App),  17  8.  W.  Rep  1092. 

*  Bluitt  V.  State,  12  Tex.  App.  89;  41  Am  Rep.  666.  A  witness  was  per- 
mitted, against  defendant's  objection,  to  testify  that  he  had  seen  two  pairs 
of  men's  shoes,  *'  number  nines,"  in  an  old  uninhabited  house  about  three- 
quarters  of  a  mile  from  defendant's  residence.  Evidence  previously  given 
tended  to  identify  goods  found  in  this  old  house  as  having  come  from  the^ 
burglarized  storehouse,  and  a  valise  found  in  defendant's  possession  was 
shown  to  have  contained  goods  of  like  kind.  It  also  appeared  that  defend- 
ant and  another  who  was  suspected  of  being  implicated  in  the  burglary 
both  wore  a  No.  9  shoe,  and  that  on  the  morning  after  the  burglary  tracks 
of  two  men  had  been  seen  in  the  public  road  going  to  and  coming  from  the 
burglarized  storehouse.  Held,  that  the  evidence  objected  to  was  relevant. 
—  England  v.  State,  89  Ala.  76.  Defendant  was  seen  near  a  house  which 
was  burglarized  about  the  time  when  the  burglary  must  have  been  com- 
mitted, and  tracks  which  several  witnesses  testified  were  those  of  defendant 
were  found  leading  directly  from  the  window  of  that  house  to  his.  The 
Btolen  property  was  the  next  morning  found  in  his  house,  but  in  his  sister's 
trunk.  He  did  not  attempt  to  explain  how  it  came  there,  and  she  was  not 
sworn  as  a  witness.  Held,  sufficient  to  sustain  a  verdict  of  guilty.—  Harris 
T.  State,  84  Ga.  269. 

»  Cooper  V.  State,  88  Ala.  107. 
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compared  with  those  in  the  road,  refused  and  declared  he 
would  rather  pay  for  the  meal  than  have  any  trouble  in  court, 
—  is  not  such  proof  of  guilt  as  will  warrant  a  verdict  of  guilty.* 

§  357.  Showing  another  ofifense. —  On  a  trial  for  burglary, 
other  criminal  acts  than  those  charged  may  be  proved  to  show 
guilty  knowledge,  establish  identity,  make  out  the  re^  gestcBj 
or  complete  the  chain  of  circumstantial  evidence."     But  evi- 

*  Prather  t.  Ck)inmonwealth,  85  Ya.  122.  On  trial  for  burglary  with 
intent  to  rape,  prosecutrix  testified  that  she  and  her  brother  occupied  a  bed 
in  a  room  adjoining  her  parents'  room,  and  that  she  was  aroused  about  ten 
o'clock  at  night  by  a  hand  on  her  breast.  She  rushed  to  her  parents'  room, 
procured  a  match,  returned  and  struck  it,  and  saw  a  man  whom  she  recog- 
nized as  defendant,  though  his  back  was  towards  her,  in  the  act  of  jumping 
through  the  window.  Prosecutrix  returned  to  her  parents'  room,  lit  the 
lamp  with  the  same  match,  and  stated  that  the  intruder  was  defendant 
The  father  of  prosecutrix  testified  that  he  heard  his  daughter's  caU,  and 
heard  her  order  the  man  to  leave.  He  afterward  found  an  upturned  tub 
under  the  window,  and  the  trail  of  a  bare-footed  man,  the  tracks  of  which, 
as  he  testified,  corresponded  to  defendant's  feet.  Another  witness,  who 
was  in  the  house  at  the  time,  corroborated  the  father,  except  that  he  testi- 
fied that  prosecutrix  first  said  she  did  not  recognize  the  intruder,  but  after- 
ward said  it  was  defendant.  Witnesses  for  defendant  testified  to  a  com- 
plete alibiy  and  that  the  tracks  did  not  correspond  to  defendant's  foot. 
Hdd,  that  a  conviction  was  not  warranted. — Coleman  v.  State,  26  Tex. 
App.  252.  It  appeared  that  the  person  whose  accomplice  defendant,  a 
negro,  was  alleged  to  have  been,  had  been  convicted  for  the  crime.  It  was 
shown  that  on  the  morning  after  the  burglary  was  committed  foot-prints 
made  by  a  person  without  shoes,  and  by  one  with  shoes,  were  discovered 
near  the  house  entered,  and  leading  to  the  house  of  the  convicted  accom- 
plice. Witness,  in  whose  employ  defendant  was  two  years  before,  thought 
the  shoe- tracks  were  defendant's.  Three  negro  women,  with  whom  defend- 
ant's aUeged  accomplice  was  on  terms  of  familiar  intimacy,  testified  that 
defendant  was  at  their  house  the  night  of  the  crime,  and  on  leaving  told 
them  he  was  going  to  rob  the  house  of  which  he  was  accused  of  entering, 
and  that  he  borrowed  a  boy's  cap,  saying  that  he  would  not  be  recognized 
with  that  on.  The  cap  was  foimd  on  defendant  when  arrested.  These 
women,  on  the  trial  of  defendant's  alleged  accomplice,  testified  that  defend- 
ant, on  leaving  their  house,  said  he  **  intended  to  have  some  meat  before 
going  to  bed  "  (meat  being  among  the  goods  stolen),  but  witnesses  did  not 
then  speak  of  his  intention  to  commit  robbery.  Other  testimony  by  the 
women  w^as  conflicting,  and  the  shoe-tracks  were  similar  to  those  of  one  of 
the  women.  Defendant  had  been  living  in  other  parts  of  the  state  for 
about  a  year,  and  had  not  been  seen  near  the  house  entered  until  two  weeks 
after  the  burglary.  Heldy  that  a  verdict  of  guilty  was  not  sustained  by  the 
evidence.— Hite  v.  Commonwealth  (Va.),  14  S.  E.  Rep.  696. 

^  Mason  V.  State,  42  ^la.  532. 
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dence  of  other  distinct  burglaries  oommitted  by  the  defendant 
iBj>rima  fade  irrelevant,  and  when  the  record  does  not  shew 
any  ground  for  the  admission  of  such  evidence,  the  court  will 
not  examine  the  record  of  another  case  between  the  same 
parties  to  show  that  no  error  was  committed. '  The  people 
may  show  facts  apparently  connected  with  the  act  of  breaking 
into  other  houses  at  the  same  time,  if  they  tend  to  show  that 
the  several  burglaries  were  parts  of  one  scheme,  and  the  per- 
son concerned  in  the  others  were  therefore  guilty  of  the  offense 
for  which  the  prosecution  was  instituted ;  the  tendency  of  the 
evidence  is  a  question  for  the  jury.*  But  it  is  not  competent 
to  prove  that  the  defendant  committed  a  burglary  in  the  same 
house  on  a  former  occasion.'  And  the  state  cannot,  in  order 
to  interpret  the  intent  of  one  charged  with  burglary  of  a 
house  and  larceny  of  a  pocket-knife,  prove  burglary  at  a  dif- 
ferent time  and  place,  and  larceny  of  a  gold  watch.  ^  But  the 
admission  of  evidence  of  other  burglaries  is  not  reviewable 
when  it  was  not  objected  to  on  the  trial.' 

1  Mason  t.  State,  42  Ala.  548 

*  People  v.  Mead,  50  Mich.  228. 

»  Lightfoot  ▼.  People,  16  Mich.  507. 
^  State  V.  Johnson,  38  La.  An.  686,  688. 

*  State  V.  Robinson,  (S.  C.)  14  S.  £.  Bep.  766.  On  trial  for  breaking  and 
entering  the  city  hall  of  Cliarlestown,  the  prosecution  offered  evidence  to 
prove  that  the  ward  of  a  certain  key  found  in  the  prisoner's  possession  was 
made  and  fitted  by  him  to  open  the  door  of  the  Lancaster  bank  building. 
HM,^  that  such  evidence  was  improper. — Com.  v.  Wilson,  2  Cush.  590.  On 
a  trial  for  breaking  open  a  bam  and  stealing  goods  therefrom,  the  evidence 
showed  that  the  goods  were  discovered  five  days  subsequent  to  the  burglary 
on  the  prisoner's  boat.  Hdd^  error  to  allow  the  prosecution  to  prove  that 
other  goods  were  found  on  the  prisoner's  boat  which  had  been  stolen  from 
another  person  two  or  three  weeks  previous  to  the  transaction  in  question. 
— HaU  V.  People,  6  Parker  671.  A.  and  B.  were  jointly  indicted  for  robbing 
C.'s  store.  On  the  same  day  and  in  the  same  locality,  D.'s  house  was  also 
robbed,  to  which  offense  A.  had  pleaded  guilty  on  another  indictment. 
The  commonwealth,  on  the  theory  that  A.  and  B.  were  members  of  an 
organization  banded  together  to  commit  burglary,  offered  the  evidence  of 
A.'s  complicity  in  the  robbing  of  D.'s  house  to  support  the  indictment 
against  A.  and  B.  There  was  some  evidence  that,  on  the  day  in  question, 
A.  and  B.  were  seen  together  in  that  locality.  JHeZd,  that  no  sufficient  con- 
nection was  established  between  the  offenses  to  warrant  the  submission  to 
the  jury  of  the  evidence  of  A.'s  complicity  in  the  robbery  of  D.'s  house,  so 
as  to  affect  B.— Swan  v.  Commonwealth,  104  Pa.  St.  218. 
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§  358.  Possession  of  burglars'  tools. —  The  fact  that 
burglarious  tools  were  found  in  the  possession  of  defendant 
soon  after  the  commission  of  the  oflFense,  may  be  given  in  evi- 
dence when  they  constitute  a  link  in  the  chain  of  circumstances 
which  tend  to  connect  the  defendant  with  the  particular  burg- 
lary charged;*  as  where  it  appears  that  similar  tools  had  been 
used  in  the  commission  of  the  crime,  and  that  defendant  was 
in  the  neighborhood  at  the  time."  So,  where  several  defend- 
ants indicted  for  burglary  were  arrested  while  together 
shortly  after  the  burglary,  evidence  that  one  of  them  had 
burglars'  tools  in  his  possession  was  competent.*  And  evi- 
dence that  burglars'  tools,  found  at  the  place  where  the  burg- 
lary was  committed,  were  made  for  another  jointly  indicted 
with  prisoner  for  the  burglary  and  shown  to  be  connected  with 
the  prisoner  in  its  commission,  is  admissible  to  prove  the  guilt 
of  the  prisoner.* 

»  People  V.  Winters,  29  Cal.  658;  State  v.  Dubois,  49  Mo.  578. 

•  People  V.  Hope,  62  Cal.  291. 
<  State  V.  Franks,  64  Iowa  39. 

*  Clark  V.  People,  5  Thomp.  &  C.  38;  2  Hun  528.  And  see  Foster  t.  Peo- 
ple, 3  Hun  6.  The  defendant  was  charged  with  burglary  in  entering  the 
house,  room,  shop,  warehouse,  store  and  building  of  S.,  with  intent  then 
and  there  to  commit  larceny,  and  was  convicted  of  attempting  to  commit 
the  crime.  It  appeared  that  S.  owned  the  building,  and  that  he  occupied 
the  first  floor  as  a  banking  office,  and  rented  the  second  and  tliird  floors  to 
tenants;  that  in  consequence  of  the  discovery  of  supposed  indications  of  a 
design  on  the  part  of  some  person  or  persons  to  force  an  opening  into  the 
vault  of  the  bank  located  in  said  building,  certain  police  officers  had  been 
stationed  where  they  could  readily  detect  anyone  entering  the  building  on 
the  night  of  the  arrest  of  the  defendant,  and  that  the  defendant  entered  the 
building  and  was  arrested  on  the  second  floor  in  a  closet;  and  from  an 
inspection  of  the  premises,  it  appeared  that  in  a  closet  over  the  bank  vault 
a  trap  door  about  two  feet  wide  and  two  and  a  half  feet  long  had  been 
sawed  out  of  the  floor,  and  then  fastened  down  with  screws,  so  that  it 
might  be  opened  without  making  much,  if  any.  noise;  and  under  the  trap- 
door and  on  top  of  the  vault  there  was  found  a  large  quantity  of  burglar's 
tools,  and  a  hole  in  the  vault  of  the  depth  of  two  feet;  and  other  tools,  of  a 
similar  character,  were  found  in  tlie  defendant's  trunk  in  a  room  occupied 
by  him  in  San  Francisco.  Held,  that  the  tools  found  in  the  excavation 
over  the  vault,  and  also  those  found  in  the  appellant's  trunk  were  admis- 
sible in  evidence.— People  v.  Hope,  62  Cal.  291.  The  following  was  held 
sufficient  evidence  of  an  attempt  to  commit  a  burglary:  The  prisoner,  hav- 
ing reconnoitered  the  premises,  agreed  with  the  witness  that  about  one 
o'clock  that  night  they  would  commit  a  burglary  by  entering  a  certain 
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On  trial  of  one  indicted  under  Code  Ala.  1886,  §  3Y88,  pro- 
viding that  *'  any  person  who  has  in  his  possession  any  imple- 
ment or  instrument  designed  and  intended  to  aid  in  the  com- 
mission of  burglary  or  larceny  in  this  state,  or  elsewhere,"  is 
guilty  of  a  misdemeanor,  it  is  proper  to  refuse  to  charge  that 
in  order  to  oonvict  it  must  appear  tliat  the  implements  found 
in  defendant's  possession  '*  were  designed  and  intended  to  aid 
in  the  commission  of  burglary  or  larceny  in  this  state,"  as  the 
place  where  the  implements  are  intended  to  be  used  is  not  a 
constituent  part  of  the  ofiFense.*  On  such  a  trial,  there  being 
evidence  that  defendant  had  said  he  had  not  been  in  the  safe 
business  long,  and  w^ould  have  quit  it  six  months  before  if  he 
had  not  met  one  B. ,  who  persuaded  him  to  go  out  and  do 
some  work  with  him,  the  evidence  also  showing  that  defend- 
ant had  the  tools  in  his  possession,  evidence  that  B.  was  a 
burglar,  safe-blower,  pickpocket,  and  thief,  is  competent  as 
tending  to  prove  the  intent  with  which  defendant  had  the 
tools.' 

§  359.  Possession  of  stolen  property — (a)  Alabama — 
In  order  to  make  the  possession  of  goods  evidence  against  a 

store;  in  pursuance  of  such  design  and  agreement,  at  about  the  hour  of  one 
they  went  to  the  store  through  the  alley  in  its  rear;  the  prisoner  carried,  or 
caused  to  be  carried  there,  a  set  of  burglar's  tools  to  aid  them  in  committing 
the  burglary;  when  they  arrived  the  prisoner  suggested  that  none  of  the 
tools  were  strong  enough  to  enable  them  to  force  an  entrance;  they  then 
concluded  to  enter  a  blacksmith's  shop  close  by,  in  order  to  get  a  crowbar, 
or  some  other  tool  with  which  to  break  into  the  store,  and  before  they 
entered  the  shop  an  alarm  was  given  and  they  were  intercepted  and  pre- 
vented from  executing  their  intended  purpose     People  v.  Lawton,  56  Barb. 

126. 

*  Davis  V.  State,  87  Ala.  10.    And  see  Com.  v.  Tionon,  8  Gray,  375. 

'  People  V.  Howard,  73  Mich.  10.  On  an  indictment  under  Pen.  Code, 
N.  Y.  §  508,  providing  that  if  anyone  has  in  his  possession,  in  the  day  or  night 
time,  any  tool  or  implements,  adapted  or  commonly  used  for  the  commis- 
sion of  burglary  or  other  crime,  under  circumstances  evincing  an  intent  to 
use  them  in  the  commission  of  crime,  he  shall  be  guQty,  etc.,  it  appeared 
that  defendant  was  found  loitering  on  the  street  at  one  o^clock  in  the  morn- 
ing, and  when  asked  what  he  was  doing  refused  to  answer.  He  also  made 
evasive  and  contradictory  statements  as  to  where  he  lived.  There  were 
found  in  his  possession  certain  instruments  which  were  adapted  to  burglary 
as  well  as  to  honest  work.  Defendant  had  previously  been  convicted  of 
burglary.  Hdd,  that  the  evidence  was  sufficient  to  sustain  a  conviction. — 
People  V.  Morgan,  59  Hun,  619. 
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person  charged  with  burglary,  the  burglary  must  be  proved. ' 
Such  possession,  even  though  unexplained  and  exclusive,  does 
not  authorize  the  inference  of  defendant's  complicity  in  the 
larceny  or  burglary  charged,  unless  it  is  also  recent,  or  soon 
after  the  commission  of  the  offense;  and  while  the  word 
recent^  in  this  connection,  is  not  capable  of  any  exact  defini- 
tion, but  varies,  within  a  certain  range,  with  the  conditions  of 
each  particular  case,  and  though  there  may  be  cases  in  which 
the  court  may,  as  matter  of  law,  pronounce  the  possession 
recent,  yet  the  question  is  usually  one  of  fact  for  the 
determination  of  the  jury,  and  a  charge  which  ignores  it,  or 
withdraws  it  from  their  consideration,  is  erroneous.*  But  it  is 
proper  to  charge  that,  if  defendant  soon  after  the  commission 
of  the  burglary  was  found  in  possession  of  a  part  of  the 
goods  stolen,  this  would  cast  on  him  the  burden  of  explaining 
his  possession. '  And  it  is  error  to  charge  that,  while  such  pos- . 
session  is  prima  facie  evidence  of  larceny,  yet,  even  if  defend- 
ant had  the  stolen  money,  he  could  not  be  convicted,  unless 
the  evidence  convinced  the  jury,  ''  to  the  exclusion  of  every 
reasonable  hypothesis  other  than  tnat  the  defendant  broke  and 
entered  the  dwelling-house  with  the  intent  to  steal,"  as  such 
charge  is  confusing  and  misleading.^ 

(J)  Calif omia, — If  a  person  is  indicted  for  breaking,  and 
entering  a  house  with  intent  to  steal  goods  therein,  the  fact 
alone,  that  goods  taken  from  the  house  were  found  in  his  pos- 
session soon  after  the  alleged  breaking,  although  a  circum- 
stance to  be  considered  in  determining  his  guilt,  is  not  suffi- 
cient to  convict.  *  In  connection  with  other  evidence,  how- 
ever, it  may  be  sufficient  to  satisfy  the  jury  that  defendant  is 
guilty.*  Thus,  where  the  evidence  against  defendant  is  cir- 
cumstantial, evidence  is  admissible  which  tends  to  identify 
shoes  found  in  the  possession  of  defendant  the  next  morning 

1  FuUer  v.  State,  48  Ala.  278. 
«  Sylvester  v.  State,  72  Ala.  195. 
» Cooper  V.  State,  87  Ala.  185. 
«  Dodson  Y.  State,  86  Ala.  00. 
» People  V.  Beaver,  49  Cal.  57. 
*  People  V.  Hannon,  85  Cal.  874, 
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after  the  crime,  some  miles  from  the  place  where  the  crime 
was  committed,  as  shoes  that  were  in  the  house  bm*glarized, 
as  such  evidence  tends  to  connect  the  defendant  with  the 
offense.*  An  instruction  that  the  possession  of  the  property 
by  defendant  recently  after  it  had  been  stolen,  unless  satisfac- 
torily accounted  for  by  defendant,  raises  a  presumption  of  his 
guilt,  is  in  violation  of  the  constitutional  provision  which  pro- 
hibits the  court  from  charging  the  jury  with  reference  to 
matters  of  fact.*  So,  an  instruction  that  such  possession  un- 
explained  at  a  time  immediately  following  the  time  when  the 
property  was  stolen,  supported  by  other  circumstances  and 
other  evidence  tending  to  show  guilt,  was  a  strong  circum- 
st-ance  in  the  case,  is  error.  Whether  the  possession  was 
strong  evidence,  or  only  slight  evidence  tending  to  show  guilt, 
was  a  matter  for  the  jury  to  pass  upon,  and  not  a  question  for 
the  court  to  determine.' 

(<j)  Georgia. — ^In  this  State 'it  has  been  held  that  possession, 
soon  after  a  burglary,  of  the  stolen  property,  unaccounted  for,, 
raises  a  presumption  of  guilt  on  which  a  conviction  may  be 
based.  ^  Thus  evidence  that  the  stolen  articles  were  found  the 
next  morning  in  the  possession  of  defendant,  who  gave  a  false 
account  as  to  how  he  obtained  them,  is  sufficient  to  warrant  a 
conviction;'  but  proof  that  the  stolen  goods  were  found  in  a 
room  occupied  by  defendant  and  another  is  not  conclusive  that 
they  were  in  the  possession  of  either.*  And  an  instruction 
that  if  the  jury  find  that  a  burglary  has  been  committed,  and 
that  defendant  was  shortly  after  found  with  the  identical  goods 
stolen,  and  did  not  satisfactorily  explain  how  he  got  them, 

"  People  V.  Lowrey,  70  Cal.  198. 

•  People  V.  MitcheU,  55  Cal.  286. 

•  People  T.  Ah  Sing,  59  CaL  400. 

*  Lundy  v.  State,  71  Ga.  360. 
»  Wynn  v.  State,  81  Ga.  744. 

*  Shropshire  v.  State.  69  Ga.  378.  Where  a  burglary  and  a  larceny  of 
wheat  were  committed  together,— Tield,  that  the  prisoner's  possession  of 
the  wheat  twelve  days  thereafter,  not  satisfactorily  explained,  was  a  cir- 
cumstance to  be  considered  on  his  trial  for  burglary.  Bryan  v.  State,  62 
Gkt  179.  Where  the  defendant  was  found  in  possession  of  goods  recently 
stolen  from  a  tailor's  shop,  and  made  contradictory  statements  of  the  man- 
ner by  which  he  got  them,  and  was  also  in  possession  of  a  key  freshly  filed 
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then  they  might  find  him  guilty,  is  correct.*  But  it  is  error 
to  instruct  the  jury  that  unexplained  possession  of  stolen  prop- 
-erty  would  alone  warrant  the  conviction  of  a  defendant  charged 
with  burglary ;  and  a  charge  that  ''the  jury  must  be  satisfied 
that  he  did  not  get  possession  of  them  by  committing  any 
burglary  or  larceny,  but  that  he  got  possession  of  them  in  an 
honest  way ''  is  error.*  The  true  rule  seems  to  be  that  recent 
?possession,  not  satisfactorily  explained,  of  goods  stolen  from 
the  house  at  the  time  the  alleged  burglary  was  committed,  may 
^be  sufficient  as  a  basis  of  conviction  of  burglary,  where  the 
burglary  has  been  established,  and  the  jury  believe  from  all  the 
-•evidence  beyond  a  reasonable  doubt  that  defendant  is  guilty.' 
(d)  lUinois. —  Unexplained  possession  of  the  fruits  of  a 
"burglary,  immediately  or  soon  after  the  crime  was  committed, 
is  presumptive  evidence  of  the  guilt  of  the  person  having  such 
possession;*  and  will  warrant  a  conviction  of  the  burglary, 
oinless  overcome  by  circumstances  or  other  evidence;'  but  such 

'down  so  as  to  fit  the  door  of  the  shop  exactly,  and  where  the  goods  stolen 
were  in  the  shop  at  dusk  when  the  taUor  locked  the  door,  and  when  the 
tailor  returned  at  sunrise  the  next  morning  the  goods  were  gone,  and  no 
window  or  other  mode  of  access  to  the  shop  was  open  or  broken  into,  so  that 
the  thief  must  have  entered  at  the  door  ;—held,  that  the  evidence  was  suffi- 
cient to  support  a  verdict  for  burglary  in  the  night-time,  and  that  such  ver- 
dict was  not  contrary  to  law.  Smith  v.  State,  62  Ga.  668.  Where  an  indictment 
for  the  burglary  of  a  railroad  depot  follows  the  terms  of  Code  §  4886,  defining 
burglary  as  breaking  into  and  entering  a  building  where  Taluable  goods  aie 
stored,  with  intent  to  commit  a  felony,  evidence  that  the  railroad  company 
had  been  in  possession  of  certain  goods;  that  these  were  taken  from  the 
depot;  and  that  defendant  was  found  in  possession  of  some  of  them.^is 
4kdmiasible,  though  the  indictment  does  not  allege  that  any  goods  were 
stolen,  or  that  any  felony  was  comnitted,  in  the  depot.— Stokes  v.  State,  84 
Ga.  258.  It  was  shown  that  a  dwelling  had  been  broken  open  and  some 
bacon  and  meal  stolen.  The  articles  were  found  in  defendant's  possession, 
and  at  first  she  denied  taking  them,  but  afterwards,  being  told  that  she  had 
better  confess  it  if  she  took  them,  she  confessed  in  the  presence  of  three 
men  that  one  P.  helped  her  to  burst  in  the  door,  and  they  got  the  meat  and 
meal,  and  carried  them  off  and  divided  them.  Held,  that  a  verdict  of  guilty 
was  warranted.— Matthews  v.  State,  86  Ga.  782,  804. 
»  Brown  v.  State,  61  Ga.  311;  Davis  v.  State,  76  Ga.  16. 

*  Falvey  v.  State,  85  Ga.  157. 

»  Mangum  v.  State,  18  S.  E.  Rep.  558. 

*  Magee  v.  People,  28  N.  E.  1077. 

*  Smith  V.  People,  115  lU.  17;  Longford  v.  People,  25  N.  E.  Rep.  1009. 
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evidence  of  possession  by  the  accused  is   not  necessary  to 
convict. ' 

(e)  Indiana. — Where  it  appears,  on  the  trial  of  an  indict- 
ment for  burglary  and  larceny,  that  the  accused  was  in  the 
immediate  locality  where  the  alleged  burglary  was  committed, 
both  before  and  after  its  perpetration,  and  that  he  had  posses- 
sion of,  and  sold  or  otherwise  disposed  of  goods  which  were 
the  proceeds  of  the  burglary,  a  verdict  of  guilty  will  not  be 
disturbed  because  of  the  absence  of  evidence  that  the  accused 
broke  into  the  building  where  the  burglary  was  committed.* 

{/)  Iowa. —  An  early  case  holds  that  the  mere  possession 
of  stolen  property  shortly  after  a  burglary  is  not  prima  facie 
evidence  of  guilt.*  The  presumption  arising  from  such  posses- 
sion is  not  suflBcient  to  warrant  a  conviction  for  burglary  with 
intent  to  steal.*  But  where  a  larceny  and  a  burglary  were 
committed  by  the  same  person  at  the  same  time,  possession  is 
prima  facie  evidence  that  the  possessor  was  guilty  of  both 
crimes.* 

(ff)  Kentuchy, — ^Evidence    of  a  series   of   house-breakings 

*  Gkurity  v.  People,  107  111.  162  On  trial  for  burglary,  consisting  in 
breaking  into  a  car  and  taking  therefrom  a  quantity  of  bacon,  evidence 
that  the  car  when  broken  into  was  near  defendant's  house;  that  a  quantity 
of  bacon  corresponding  in  weight  and  number  of  pieces  to  that  taken  from 
the  car  was  found  the  next  day  in  defendant's  cellar;  and  that  the  cellar 
door  and  a  pair  of  pantaloons  of  defendant's  were  then  found  covered  with 
grease, — is,  in  the  absence  of  evidence  showing  that  defendant  obtained 
the  bacon  honestly,  sufficient  to  identify  the  property.  Shope,  J.»  dissent- 
ing.—Longford  V.  People,  25  N.  E.  Rep.  1009. 

*  Dawson  v.  State,  05  Ind.  442. 
'  State  V.  Reid,  20  Iowa  412. 

«  State  V.  Shaffer,  59  Iowa  290;  State  v.  Tilton,  08  Iowa  117. 

*  State  V.  Rivers,  68  Iowa  611.  On  an  indictment  for  burglary,  it  appeared 
that  the  store  of  one  M.  was  broken  open  in  the  night,  and  a  number  of 
revolvers,  cartridges,  razors  and  knives  stolen  therefrom.  About  a  month 
afterwards  defendants  were  arrested  outside  of  the  state  for  another  offense 
and  upon  one  of  them  were  found  three  new  knives  and  a  cartridge-box 
having  on  it  M.'s  cost-mark  in  his  own  handwriting;  and  where  the  other 
had  been  lying  were  found  two  revolvers  and  seven  knives.  Afterwards, 
under  a  straw-pile  near  the  same  place  were  found  razors,  revolvers  and 
knives,  some  of  which  M.  and  his  clerk  identified  as  having  been  taken  from 
his  store  on  the  night  when  the  burglary  was  committed.  Hdd^  that  the 
evidence  was  sufficient  to  warrant  a  verdict  of  guilty. — State  v.  Jennings, 
79  Iowa  613;  State  v.  Ray,  Id.  765. 
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occurring  about  the  same  time,  the  finding  afterwards  in 
defendant's  possession  of  all  the  property  taken,  some  of  the 
articles  concealed  in  his  house  and  about  his  person,  with  the 
facts  that  he  gave  inconsistent  accounts  of  how  he  acquired  the 
property,  and  sold  portions  at  an  unreasonable  price,  and  that 
he  was  actually  seen  in  one  of  the  houses,  is  sufficient  to  justify 
a  conviction  of  housebreaking.* 

(A)  Massachusetts. — The  recent  possession,  unsatisfactorily 
accounted  for,  of  property  stolen  at  the  commission  of  a 
burglary,  is  presumptive  evidence  of  guilt  to  be  weighed  by 
the  jury.  The  fact  that  the  indictment  for  breaking  and 
entering  contains  no  allegation  that  such  property  was  stolen 
is  immaterial.'  Thus,  under  an  indictment  charging  that  the 
defendant  broke  and  entered  a  shop  and  stole  certain  articles 
therefrom,  at  the  same  time,  jointly  with  his  brother,  it  is 
proper  to  show  that  the  two  brothers  occupied  rooms  at  their 
father's  house  at  the  same  time;  that  some  of  the  stolen 
articles  were  found  in  the  house,  part  of  them  in  the  room 
occupied  by  the  brother,  and  part  mingled  with  the  defend- 
ant's property,  and  that  some  of  the  property  was  found  in 
the  defendant's  room  at  another  place.' 

(^)  Michigan. — Evidence  that  money  stolen  at  the  time  of 
the  burglary  was  found  on  the  person  of  the  defendant  is 
admissible;*  hxxt  U  seetns  that  the  mere  possession  of  articles 
stolen  is  not  prima  fa^ie  evidence  of  guilt  of  the  burglary.* 

(/)  Mississippi. — On  one's  trial  for  burglary  and  larceny, 

>  Johnson  v.  Com.  15  S.  W.  Rep.  671. 

*  Com.  V.  McGorty,  114  Mass.  299. 

*  Com  V.  Parmenter,  101  Mass  211* 

*  People  V.  CarroU,  54  Mich.  834. 

■  Stuart  V.  People,  42  Mich.  255;  People  v.  Gk>rdon,  40  Mich.  716.  On  a 
trial  for  the  burglary  of  a  store,  the  people  sought  to  show  that  certain  dis- 
colored coin,  found  in  the  possession  of  the  wife  of  an  aUeged  accomplice, 
was  taken  from  the  safe  in  the  store.  The  accomplice  was  called  as  a  wit- 
ness, shown  some  money  found  in  the  safe  after  the  burglary,  and  asked  if 
it  resembled  that  taken  from  his  wife.  He  replied  in  the  negative,  and 
testified  that  he  had  given  his  wife  the  money  several  weeks  before  the 
burglary.  HM,  that  his  testimony  not  having  been  contradicted,  it  was 
error  to  instruct  the  jury  that  they  might  identify  the  money  by  comparing 
it  with  that  known  to  have  been  taken  from  the  safe. — People  v.  Marks,  61 
N.  W.  Rep,  638. 
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Ids  recent  possession  of  the  stolen  property  raises  a  presump- 
tion of  gaUt.  * 

(k)  Missouri. — Recent  possession  of  goods  stolen  in  a 
burglary  is  evidence  of  guilt  of  the  burglary.  Possession  of 
part  is  evidence  of  the  theft  of  the  whole.'  So  defendant's 
exclusive  possession  of  property  recently  stolen  by  burglars  is 
presumptive  evidence  of  his  being  guilty  of  both  burglary  and 
larceny,  but  his  possession  jointly  with  another  person  is  no 
proof  of  his  guilt ;  and  possession,  five  or  six  weeks  after  the 
crime  was  committed,  is  not  presumptive  evidence  of  guilt." 

(Z)  Nevada. — ^The  mere  fact  of  one  of  two  parties  indicted 
for  burglary  being  in  possession  of  money  identical  in  kind 
and  denomination  with  that  which  was  stolen,  is  not  suffi- 
cient evidence  to  convict  him,  in  the  absence  of  proof  that  he 
knew  the  money  to  have  been  stolen,  when  he  received  it,  or 
was  connected  with  the  commission  of  the  crime.  ^ 

(m)  New  York. — On  the  trial  of  an  indictment  for  burglary 
and  larceny,  it  is  not  erroneous  for  the  court  to  charge  the 
jury  that  the  finding  of  the  stolen  property  shortly  after  it 
was  taken,  is  presumptive  evidence  of  the  guilt  of  the  person 
in  whose  possession  it  was  found,  it  being  competent,  under 
the  indictment,  to  convict  the  prisoner  either  of  simple  larceny 
or  of  burglary  and  larceny.  It  is  not  erroneous  for  the  court 
in  such  case  to  refuse  to  charge  that  the  finding  of  the  prop- 
erty in  the  possession  of  the  defendant  unaccompanied  by  any 
suspicious  circumstances,  was  no  evidence  that  she  committed 
the  burglary ;  it  being  some  evidence  of  that  fact  even  if  not 
'prima  facie^  of  her  guilt  of  the  burglary.* 

(fi)  Ohio. —  The  facts  that  a  building  was  burglariously 
entered,  and  goods  stolen  tlierefrom  were  soon  afterwards 
found  in  possession  of  the  accused,  do  not,  alone,  raise  a  pre- 
sumption of  law  that  he  is  guilty  of  both  the  burglary  and 
larceny.  But  these  facts,  taken  with  other  indications  of 
guilt — as  his  refusing  to  account  for  the  means  of  such  pos- 

>  HarriB  v.  State,  61  Miss.  804. 

*  State  V.  Owens,  79  Mo.  619. 

»  State  V.  Warford,  16  S.  W.  Rep.  886. 
«  State  v.  Jonee,  19  Nev.  865. 

*  Jones  V.  People,  6  Parker,  1!M;  Davis  ▼.  People,  1  Id.  447. 
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session  —  may  afford  so  strong  a  presumption  of  fact  as  to 
warrant  the  jury  in  finding  him  guilty  of  both  the  burglary 
and  larcen3\* 

(o)  South  Carolina. — Articles  stolen  on  other  occasions  are 
admissible  in  evidence  when  they  have  been  secreted  in  the 
same  place  as  those  taken  from  the  house  entered,  and  the 
several  crimes  are  inseparably  connected.* 

(p)  Texas. —  The  recent  unexplained  possession  by  the 
accused  of  property  takeil  from  the  house  broken  into  is  a  fact 
for  the  jury  to  consider,  with  the  other  facts  proved,  to  enable 
them  to  determine  the  question  of  the  guilt  or  innocence  of 
the  accused."  Defendant's  recent  possession  is  for  the  consid- 
eration of  the  jury  without  regard  to  whether  he  gave  a 
reasonable  or  an  unreasonable  explanation,  or  no  explanation 
at  all.*  But  to  warrant  an  inference  of  guilt  from  the  fact 
that  some  of  the  stolen  property  was  found  in  defendant's 
possession  recently  after  a  burglary,  his  possession  must  be 
personal  and  exclusive,  must  be  unexplained,  and  must  involve 
a  distinct  and  conscious  assertion  of  property  by  defendant ; 
and,  where  the  evidence  shows  that  some  of  the  stolen  prop- 
erty was  soon  thereafter  found  in  defendant's  possession,  the 
court  should  so  instruct. '  And  proof  that  some  of  the  stolen 
property  was  found  in  the  house  of  a  third  person  cannot  be 
considered  against  defendant,  unless  it  is  proved  that  the  two 
acted  together  in  the  commission  of  the  burglary,  and  that  the 
third  person  had  personal  and  exclusive  possession,  unex- 
plained, and  under  a  claim  of  ownership.'  Where  property 
stolen  from  burglarized  premises,  and  found  at  defendant's 
house,  was  brought  into  court  and  examined  by  witnesses 
while  under  examination,  and  such  witnesses  differed  as  to  the 
existence  of  certain  marks  thereon,  by  which  it  was  identified, 
it  was  proper  to  allow  the  jury  to  inspect  it;  and  evidence  of 

»  Methard  v.  State,  19  Ohio  St.  863. 

*  State  V.  Robinson,  14  S.  E.  Rep.  766. 
»  Prince  V.  State,  44  Tex.  480. 

*  Payne  v.  State,  21  Tex.  App.  184;  Ayres  v.  State,  31  Tex.  App.  809. 
s  Jackson  v.  State,  28  Tex.  App.  143. 

•Id. 
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what  occurred  at  the  finding  of  property  in  defendant's  house 
was  admissible,  though  defendant  was  not  present.* 

(g)  Virginia. — It  is  well  settled  that  the  exclusive  possession 
of  the  goods  recently  stolen,  unaccompanied  by  a  reasonable 
account  of  how  the  possession  was  acquired,  creates  a  pre- 
sumption that  the  possessor  is  a  thief,  and  is  sufficient  to 
warrant  his  conviction  of  larceny.  But  it  has  never  been 
decided  in  this  state  that  such  possession  is  even  prima  facie 
evidence  of  guilt  in  cases  of  burglary  and  house-breaking. 
The  question  was  discussed,  but  not  decided,  in  Walker's 
case.  ■    The  contrary  is  laid  down  by  several  authorities.  *    Yet 

>  Jackson  t.  State,  28  Tex.  App.  S70.  It  appeared  that  defendant  was 
arrested  on  the  day  of  the  burglary,  with  the  stolen  goods  in  his  ixxeession, 
while  going  along  the  road  from  the  place  where  the  burglary  was  com- 
mitted, and  where  defendant  had  been  at  work,  to  G.,  where  defendant's 
father  lived.  Defendant  testified  that  he  bought  the  goods  (a  coat  and  pair 
of  pants),  which  were  worth  $15,  from  a  negro  boy  who  had  overtaken  him 
on  the' road,  giving  the  boy  seventy-five  cents  and  a  pocket-knife  in  pay- 
ment. Some  bread  had  been  stolen  at  the  same  time,  and  crumbs  were 
found  in  defendant's  pocket,  which  he  did  not  attempt  to  explain.  Held^ 
that  the  evidence  was  sufficient  to  sustain  a  conviction ;  and  that  the  court 
properly  refused  to  charge  that,  **  If  you  believe  from  the  evidence  that 
defendant,  when  found  in  ixxeession  of  the  clothes  (the  stolen  goods),  failed 
to  give  a  reasonable  account  of  his  possession,  then  you  may  take  these 
facts  into  consideration,  with  all  the  other  facts  and  circumstances  in  evi- 
dence, to  enable  you  to  determine  whether  the  defendant  is  guilty  of  burg- 
lary as  charged;"  since  defendant's  recent  possession  of  the  stolen  goods 
was  a  fact  to  be  considered  by  the  jury,  whether  defendant  gave  any 
account  of  his  possession  or  not. — Payne  v.  State,  21  Tex.  App.  184.  On  a 
trial  for  burglary,  it  appeared  that  defendant  was  staying  at  the  house  of 
K.,  that  he  had  previously  worked  at  the  burglarized  premises;  that  at  sun- 
down, on  the  evening  before  the  night  of  the  burglary,  he  was  seen  with 
K.  in  an  empty  wagon,  going  the  direction  of  the  place  burglarized ;  that 
the  next  morning  at  sunrise  K.,  who  was  then  with  another  person,  sold 
the  wheat  stolen,  taking  in  part  payment  a  sack  of  flour.  The  purchaser  of 
the  stolen  wheat  did  not  identify  defendant  as  the  person  with  K  ,  but 
other  witnesses  who  knew  defendant  testified  that  they  met  him  and  K.  in 
a  wagon  in  which  was  a  sack  of  flour,  between  nine  and  ten  o'clock  of  that 
morning.  One  of  the  sacks  stolen  from  the  burglarized  premises  was 
shortly  afterwards  found  in  defendant's  house,  and  he  did  not  attempt  to 
explain  its  possession  Heldj  that  the  evidence  showed  a  conspiracy 
between  K,  and  defendant  and  warranted  a  conviction.  —Jackson  v.  State, 
28  Tex.  App.  870. 

•  28  Qratt.  969. 

»  Taliaferro  v.  Com.  77  Va.  411. 
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the  fact  of  such  posaeasioii  is  a  material  circamstanoe  to  be 
considered  by  the  jury,  and»  togeth^  with  other  incolpatoir 
eiiCQinstanees,  sach  as  his  refusal  to  give  any  aooount,  or 
giving  a  &lse  accoant,  of  how  he  came  by  the  property,  will 
warrant  a  conviction.  Thus,  the  fact  that  floor  of  the  same 
appearance  and  quality  as  the  stolen  floor  was  foond  in  defend- 
ant's possession  the  day  after  the  bor^g^y  sofficiently  estab- 
lishes its  identity  to  uphold  a  conviction,  when  the  evidence 
also  shows  that  tracks  leading  to  defendant's  house  corre- 
sponded with  defendant's  boots,  and  that,  when  arrested, 
defendant  made  no  inquiry  as  to  the  charges  against  him  until 
he  and  the  officer  had  nearly  reached  the  office  of  the  examin- 
ing  magistrate,  when  defendant  gave  a  false  account  as  to  how 
he  came  by  the  flour.* 

(r)  Yermont  and  Wisconsin. — A  charge  to  the  jury,  on  a 
trial  for  burglary,  that  unexplained  possession  of  the  stolen 
gcKKls  would  warrant  a  verdict  of  guilty,  is  not  erroneous, 
inasmuch  as  such  a  charge  would  be  sound  on  a  trial  for 
larceny.* 

§  360.  Evidence  in  defense^  generally — (a)  AUbi^  exctil- 
patory  declarations^  etc, — Where  the  main  defense  is  an  alibi^ 
it  is  error  to  charge  that  the  burden  of  proof  as  to  the  alibi  is 

'  Gravely  v.  Com.  86  Va.  396.  K.'8  dwelling  is  broken  open  and  her 
goods  stolen  therefrom.  Next  day  the  goods  are  found  on  a  bed  in  a  room 
occupied  by  prb^^ner  and  another  woman.  P.,  whose  friend  often  came  and 
spent  the  night  there.  On  the  second  day  prisoner  sold  the  goods,  worth 
$9,  for  seventy-five  cents,  and  said  she  got  them  of  P.,  but  made  contra- 
dictory statements.  Prisoner  was  indicted  for  burglary  and  convicted  of 
house-breaking.  Held,  1.  Even  in  cases  of  simple  larceny,  in  order  to  raise 
the  presumi>tion  of  guilt  from  the  possession  of  stolen  goods,  it  is  necessary 
that  they  be  found  in  the  exclusive  possession,  and  subject  to  the  exclusive 
control  of  the  accused.  Such  w^as  not  so  here.  2.  Prisoner's  conflicting 
statements  as  to  how  she  came  by  the  goods  certainly  excite  a  strong  sus- 
picion against  her,  yet  the  testimony  is  insufficient  to  establish  her  guilt  of 
burglary  or  house-breaking. — Taliaferro  v.  Com.  supra.  The  evidence 
showed  that  the  defendant,  who  w^as  charged  with  breaking  into  J.*s  house 
and  stealing  certain  labor  tickets,  knew  that  J.  had  the  tickets;  that  he 
procured  the  absence  of  J.  and  his  wife  in  order  to  give  him  opportunity; 
that  he  had  possession  of  the  tickets  the  day  after  the  burglary;  and  that  he 
made  contradictory  statements  concerning  them.  Heldy  sufficient  to  sustain 
a  verdict  of  guilty.— Wright  v.  Com.,  82  Va.  188. 

«  State  V.  Bishop,  51  Vt.  287;  State  v.  Snell,  46  Wis.  524. 
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on  the  defendant,  but  that  if  the  evidence  raises  a  reasonable 
doubt  in  the  minds  of  the  jury,  the  def^idant  is  entitled  to  the 
benefit  thereof/  So  also,  where  the  state  proves  that  defend- 
ant left  a  pistol  (one  of  the  stolen  articles)  with  a  witness, 
defendant  is  entitled  to  show  that  he  then  told  the  witness  to 
deliver  the  pistol  to  a  certain  person,  if  he  called  for  it  after  he 
became  sober.*  And  where  one  on  trial  for  burglary  relies  on 
insamty  as  a  defense,  he  may  show  by  the  records  of  the  Probate 
"Court  that,  four  years  previous  to  the  alleged  offense,  upon  an 

>  Ayres  ▼.  State,  21  Tex.  App.  899. 

'  Epeon  ▼.  State,  (Tex.)  16  S.  W.  Rep.  780.  It  was  shown  that  a  valise, 
part  of  the  stolen  property,  was  found  in  defendant's  house  shortly  after 
the  burglary.  There  was  evidence  tending  to  show  that  he  was  in  Georgia 
at  the  time  of  the  burglary.  Heldf  that  evidence  was  competent  to  show 
that  on  his  return,  and  as  soon  as  he  discovered  the  valise,  he  asked  his  wife, 
**  Whose  valise  is  that,  and  how  came  it  there?*  Henderson  v.  State,  70 
Ala,  28;  45  Am.  Rep.  72.  Defendants  were  indicted  for  burglary  under 
Rev.  St.  La.  §  850,  in  that  they,  with  intent  to  kiU,  broke  and  entered  the 
house  of  one  D.,  they  being  armed  at  the  time  with  dangerous  weapons. 
Defendants  admitted  the  breaking  and  entering,  and  it  was  shown  that 
while  they  were  leaving  the  house  D.  shot  at  them,  and  they  returned  his 
fire  and  seriously  wounded  him.  They  offered  evidence  to  show  that  they 
constituted  an  unlawful  organization  of  "Regulators"  or  <*  White  Caps," 
and  as  such  went  to  D*s  house  for  the  purpose  of  breaking  up  an  unlawful 
cohabitation  between  him  and  a  certain  woman,  and  that  they  proposed  to 
effect  their  purpose  by  whipping  the  woman.  Held,  that  the  evidence  was 
admissible  as  tending  to  show  that  their  intent  was  not  to  kill,  since  with- 
out proof  of  the  intent  as  charged  in  the  indictmet  defendants  could  not  be 
convicted. — State  v.  Meche,  42  La.  An.  278.  Some  of  the  stolen  property 
was  found  in  the  prisoner's  possession;  he  claimed  that  he  purchased  it,  and 
offered  to  prove  what  was  said  as  to  the  mode  of  obtaining  the  prop- 
erty at  the  time  of  the  alleged  purchase  by  the  men  of  whom  the  alleged 
purchase  was  made.  This  was  objected  to  and  excluded.  Held,  error;  that 
while  not  competent  to  prove  that  the  alleged  venders  came  by  the  property 
in  the  mode  asserted,  it  was  relevant  and  competent  upon  the  issue  of  guilty 
knowledge.  People  v.  Dowling,  84  N.  Y.  478.  The  prosecution  proved  the 
finding  at  the  house  of  the  prisoner,  other  goods  than  those  named  in  the 
indictment,  and  there  was  testimony  tending  to  prove  that  those  other 
goods  had  been  stolen  and  received  with  guilty  knowledge.  The  prisoner 
offered  to  show,  by  his  own  testimony,  that  he  purchased  a  part  of  these 
goods  at  L.,  and  that  he  asked  the  persons  of  whom  he  bought  them  to  go 
and  look  at  and  identify  them.  This  was  objected  to  and  rejected.  Held, 
that  if  the  proof  given  by  the  prosecution  was  competent,  such  testimony  was 
erroneously  rejected;  that  the  prisoner  had  the  right  to  meet  the  evidence 
against  him  by  testimony  tending  to  show  that  he  came  by  the  property 
honestly.    Id. 
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inquest  therein  held,  he  had  been  adjudged  insane  and  confined 
in  an  asylum.'  So  also,  evidence  on  the  part  of  the  prisoner 
that  the  owner  of  the  house  was  a  lewd  woman,  and  that  he 
had  had  improper  intunacy  with  her,  is  competent  to  charac- 
terize the  breaking.* 

On  the  other  hand  it  is  proper  to  exclude  testimony  that 
the  prosecuting  witness  had  made  statements  out  of  court  that 
he  might  have  been  mistaken  in  thinking  that  defendant  was 
the  burglar,  and  that  the  testimony  of  one  of  defendant's 
witnesses  on  a  former  trial  had  shaken  him  up  considerably, 
where  these  declarations  were  not  contradictory  of  his  evi- 
dence on  the  trial.'  And  where  two  break  into  a  house,  one 
with  an  innocent  purpose,  the  other  with  a  felonious  one,  the 
latter,  when  indicted,  can  take  no  benefit  from  the  fact  that 
his  companion's  purpose  was  not  felonious.* 

(J)  Former  jeopardy. —  In  Alabama,  when  an  indictment 
for  burglary  charges  that  the  breaking  and  entry  were  done 
with  cm  intent  to  steals  a  former  conviction  or  acquittal  of  the 
larceny  which  it  is  averred  the  accused  intended  to  commit 
when  he  committed  the  burglary,  will  not  constitute  a  bar  to 
the  indictment  for  the  burglary ;  for  upon  the  former  trial  he 
could  not  have  been  convicted  of  the  offense  now  charged,  nor 
would  the  evidence  which  would  support  a  conviction  on  the 
present  indictment  have  availed  for  a  conviction  on  the  first.  * 
In  California,  on  an  indictment  for  burglary  a  verdict  of 
guilty  pf  an  attempt  to  commit  petit  larceny  is  a  nullity,  and 
does  not  operate  as  an  acquittal  of  the  charge  of  burglary,  as 

^  Wheeler  v.  State,  34  Ohio  St.  394. 

*  Robinson  v.  State,  53  Md.  151;  36  Am.  Rep.  399. 

»  Cooper  V.  State,  88  Ala.  107. 

^  Gtele  y.  State,  13  Lea,  489.  It  appeared  that  defendant  was  arrested  by 
a  police  officer  at  2  o'clock  at  night,  coming  out  of  an  alley  in  the  rear 
of  the  saloon  broken  into,  and  he  had  about  $9  in  silver,  corresponding  in 
kind  with  the  $14  taken  from  the  money-drawer  in  the  saloon.  Defendant 
did  not  explain  his  presence  in  the  alley,  but  testified  that  the  Canadian 
money  he  obtained  in  Victoria,  and  the  smaU  change  while  working  the 
preceding  night  in  a  cigar  store;  but  called  no  witnesses  to  corroborate  his 
testimony,  though  he  testified  that  he  knew  that  he  was  to  be  tried,  and 
could  procure  such  witnesses.  Held,  that  a  judgment  of  conviction  should 
not  be  disturbed.— State  v.  Mooney,  (Wash.)  28  Pac.  Rep.  368. 

»  Gordon  v.  State,  71  Ala.  315. 
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larceny  is  not  included  in  burglary. '  In  Louisiana,  an  acquit* 
tal  on  an  information  for  burglary,  laid  as  committed  April 
13,  does  not  bar  a  prosecution  for  burglary  in  the  same  build- 
ing, laid  in  one  count  as  committed  April  11,  and  in 
another  count  April  12.'  In  Michigan,  an  instruction  that 
the  evidence  on  an  information  for  statutory  burglary  is 
not  sufficient  to  convict  of  the  breaking  and  entering,  is  not 
equivalent  to  an  acquittal  on  that  part  of  the  charge,  so  as,  in 
case  of  disagreement  of  the  jury,  to  constitute  a  bar  to  further 
prosecution  for  the  same  offense.*  In  Missouri,  burglary  and 
larceny  are  separate  offences,  conviction  for  one  of  which  is  no 
bar  to  a  prosecution  for  the  other.*  In  Montana,  Crim.  Laws 
div.  4,  §§  73,  74,  define  burglary  as  the  entering  any  build- 
ing, etc. ,  with  intent  to  commit  larceny  or  any  felony ;  and 
one  convicted  on  an  indictment  for  larceny  has  not  been  in 
jeopardy  for  the  crime  of  burglary,  as  larceny  is  the  felonious 
taldng  of  goods  with  intent  to  deprive  the  owner  thereof  and 
to  convert  them,  and  under  Crim.  Laws,  div.  4,  §  188,  forbid- 
ding an  indictment  to  charge  more  than  one  offense,  he  could 
not  have  been  convicted  in  the  former  case  of  burglary.*  In 
Ohio,  an  indictment,  trial,  and  acquittal  in  the  county  where 
the  stolen  goods  were  found,  on  a  charge  of  burglary  and 
larceny  committed  therein,  is  no  bar  to  an  indictment  of  the 
same  defendant,  in  another  county  charging  a  burglary  in  the 
latter  county.* 

1  People  y.  Curtis,  76  Cal.  57. 

'  State  V.  Malone,  28  La.  Aon  80.  The  defendants  were  jointly  mdictecl 
for  burglary  and  larceny,  in  a  single  count.  The  jury  returned  a  verdict 
finding  them  guilty  of  larceny.  The  judge  requested  the  jury  to  return,  and 
consider  the  case  again,  and  find  a  verdict  according  to  the  instructions  given 
them;  reminding  them  that  the  court  had  not  submitted  to  them  whether 
the  defendants  were  guilty  of  larceny  or  not,  as  an  independent  offense » 
and  that  their  finding  was  not  responsive.  Thereupon,  the  jury  failing  to 
agiee  upon  a  verdict,  they  were  discharged,  and  a  new  jury  were 
impaneled,  by  whom  a  verdict  of  guilty  of  burglary  and  larceny  was  ren- 
dered. Held,  that  the  verdict  of  the  jury  first  rendered  was  legal  and 
valid,  and  the  defendants  could  not  be  again  put  in  jeopardy  by  a  new  trial 
imder  the  same  indictment  —State  v.  St  Clair,  42  La.  Ann.  755. 

'  People  V.  Schoeneth,  44  Mich.  489. 

*  State  V.  llartin,  76  Mo.  837.    Compare  State  v.  Kelsoe,  Id.  506. 
»  Territory  v.  Willard,  8  Mont.  828. 

•  Methard  v.  State,  19  Ohio  St.  868. 
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§  361.  Consent^  when  a  defense. — Where  the  owner  of  a 
building  burglarized  has  previous  notice  that  the  crime  is  to  be 
committed,  and  makes  no  efforts  to  prevent  its  commission, 
but  adopts  means  to  secure  the  arrest  of  the  burglar,  the 
latt«r^s  liability  to  punishment  is  not  thereby  changed/  But 
where  it  was  proved  that  the  prisoner  had  proposed  to  a 
servant  a  plan  for  robbing  his  employer's  oflSce  by  night,  that 
the  servant  told  his  employer,  and  that  the  latter  acting  under 
the  instructions  of  the  police,  gave  the  servant  the  keys  of  his 
office ;  that  the  servant  and  the  prisoner  went  together  to  the 
office,  when  the  servant  opened  the  door  with  the  key,  and 
they  both  entered  through  the  door,  and  were  arrested  in  the 
house,  it  was  held  that  there  could  not  be  a  conviction  of 
burglary  ;*  and  whether  one  who  left  the  rear  door  of  his  saloon 
nnlocked,  in  order  that  one  who  had  planned  to  commit  a 
burglary  might  enter  by  simply  lifting  the  latch  and  get 
arrested,  consented  to  the  entry,  is  a  proper  question  for  the 

Jury-* 

§  362.  Variance — (a)  Generally. — An  indictment  for  burg- 
lary charging  the  breaking  into  and  entering  a  store  in  which 

>  Thompson  v.  State,  18  Ind.  886;  81  Am.  Dec.  864. 

*  Allen  V.  State,  40  Ala.  834. 

'  State  V.  Jansen,  22  Kan.  498.  Certain  bankers,  apprehending  an  attempt 
by  one  S.  to  rob  their  bank,  employed  detectives,  who,  by  authority  of  the 
bankers,  decoyed  him  into  the  bank, — held,  that  consent  of  the  detectiTes  to 
the  entry  of  S.  was  the  consent  of  their  employers ;  and,  therefore,  how- 
-ever  guilty  his  intent  and  purpose,  his  conviction  for  burglary  was  not  sus- 
tained by  the  evidence  or  warranted  by  the  law. — Speiden  v.  State,  3  Tex. 
App.  156.  But  see  Johnson  v.  State,  Id.  690.  It  was  shown  that  defend- 
ants C.  and  M.  endeavored  to  persuade  T.  to  join  them  in  breaking  a  store, 
but  T.  reported  to  the  police  and  to  the  owner  of  the  store,  who  advised  him 
to  appear  to  assent,  and  to  report  all  defendants'  acts.  On  the  night  fixed 
for  the  burglary  T.  went  with  defendants,  who  entered  the  store,  and  were 
arrested  by  the  police  hidden  therein.  Held,  that  the  evidence  did  not 
show  a  conspiracy  of  the  owner  and  the  police  to  induce  defendants  to 
commit  the  burglary. — People  v.  Morton,  4  Utah  407.  It  was  shown  that 
defendants  entered  a  dwelling-house  in  the  night-time  and  took  a  gallon  or 
more  of  whisky  thence.  They  testified  in  their  own  behalf  that  the  owner 
of  the  house  owed  one  of  them  a  pint  and  a  half  of  whisky,  and  told  them 
to  come  to  the  house  that  night,  and  if  he  was  absent  —  as  he  was — to  get 
the  whisky.  He  was  not  called  as  a  witness,  though  present  at  the  trial. 
Held,  that  a  verdict  of  guilty  was  warranted.  Lucas,  P.,  dissenting. — State 
V.  Caddie,  (W.  Va.)  12  S.  E.  Rep.  1098. 
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goods  were  kept  for  use,  sale  and  deposit,  is  not  sustained  by 
proof  showing  breaking  and  entering  into  an  inner  room  of  a 
building,  which  room  was  not  a  store  but  a  mere  business 
office  of  the  board  of  underwriters.'  So,  a  charge  of  breaking 
and  entering  a  ^^ still- house"  is  not  sustained  by  proof  of 
breaking  and  entering  a  building  abandoned  as  a  distillery, 
and  thereafter  continuously  used  as  a  mill  for  chopping  com.' 
And  proof  of  breaking  out  of  a  house  will  not  sustain  an 
indictment  for  breaking,  entering  and  stealing.*  So,  also,  an 
indictment  charging  a  nocturnal  entry  effected  by  fraud  is  not 
sustained  by  mere  proof  that  the  accused  took  off  his  shoes 
and  entered  through  an  open  door  without  consent  of  any 
one.  *  And  if  an  indictment  allies  a  burglary  committed  by 
force,  it  cannot  be  shown  that  it  was  committed  bv  threats  or 
by  fraud.  *  Again,  to  authorize  a  conviction  for  larceny  under 
an  indictment  charging  burglary  and  the  larceny  of  particular 
property,  the  proof  must  show  that  the  property  named  was 
taken.  Proof  of  the  taking  of  other  property  will  not  suffice.* 
But  where  an  indictment  for  burglary  charges  an  intent  to 
commit  larceny,  defendant  is  not  entitled  to  an  acquittal  on 
proof  of  an  intent  to  commit  a  robbery.^  And  an  indictment 
for  breaking  and  entering  a  mansion-house  is  sustained  by 
proof  of  breaking  and  entering  the  smoke-house.* 

'  People  V.  Marks,  4  Parker  168.  On  indictment  for  burglary  in  breaking 
and  entering  a  store  not  adjoining  to  or  occupied  with  a  dwelling-house, 
with  felonious  intent,  the  evidence  showed  that  the  store  was  the  first  story 
of  a  building;  that  the  two  proprietors  were  partners,  and  leased  the  build- 
ing, one  occupying  the  upper  part  of  it  as  a  dwelling-house,  and  the  other 
lodging  with  him.  Held,  that  the  evidence  did  not  support  the  indictment. 
—  Moore  v.  People.  47  Mich.  689. 

<  ThaUs  V.  State,  21  Ohio  St  288. 

*  State  V.  McPherson,  70  N.  C.  289. 

^  Hamilton  v.  State,  11  Tex.  App.  116. 

*  Buntain  v.  State,  16  Tex.  App.  486. 

*  State  V.  McGraw,  74  Mo.  578. 

'  State  V.  Halford.  104  N.  C.  874. 

*  Fletcher  v.  State,  10  Lea.  888.  On  an  indictment  for  being  accessory 
before  the  fact  to  breaking  and  entering  at  night  with  intent  to  steal,  there 
was  proof  that  the  breaking  was  through  a  brick  wall  into  a  bank  vault. 
Heldf  to  be  no  variance  if  there  was  any  breaking  and  entering  at  night, 
though  the  entry  was  not  consummated  tiU  after  daylight;  and  that  the 
defendant  need  not  have  known  that  the  crime  was  to  be  committed  at 
night.    Com.  v.  Glover,  111  Mass.  895. 
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(h)  Variance  as  to  ownership  of  locics  in  quo, — An  indict- 
ment for  burglary,  which  charges  the  house  to  be  the  dwell- 
ing-house of  a  certain  woman,  is  not  supported  by  evidence 
that  her  husband  rented  it  and  occupied  it  with  his  family. ' 
And  where  an  indictment  for  the  burglary  of  a  store  lays  the 
ownership  of  the  premises  in  "  W.  H.  B.,  business  manager" 
of  a  private  corporation,  while  the  evidence  shows  that  the 
store  belongs  to  the  corporation,  the  variance  is  not  cured  by 
the  fact  that  the  manager  also  used  the  store  as  a  postofBce, 
with  which  the  corporation  had  nothing  to  do,  the  presump- 
tion being,  in  conformity  to  the  custom  of  the  country,  that  he 
carried  on  the  postoifice  as  licensee  of  the  corporation,  and  not 
as  its  tenant.*  But  rooms  rented  and  occupied  by  a  person 
are  his  dwelling-house  in  the  sense  of  the  law,  so  that  there  is 
no  variance  between  an  allegation  of  the  latter  and  proof  of 
the  former."  In  Ohio,  an  averment  of  ownership  of  the 
building  in  which  a  burglary  with  larceny  is  alleged  to  have 
been  committed,  is  description  of  matter  named  therein, 
within  Code  Cr.  Pro.  §  91,  providing  that  variance  between 
indictment  and  proof  in  respect  to  description  of  any  matter 
named  therein  is  not  ground  for  acquittal,  unless  material  or 
prejudicial.  Where  the  ownership  is  laid  in  two,  and  the 
proof  shows  title  in  one  of  them  only,  this  is  not  ground  of 
acquittal,  unless  prejudice  is  affirmatively  shown.*  In  Khode 
Island,  an  indictment  for  burglary  of  the  house  of  Jeremiah  B. 
Fuller  cannot  be  amended  to  conform  to  proof  that  the 
owner's  name  was  Jedediah  B.  Fuller,  unless  in  the  presence 
and  with  the  concurrence  of  the  grand  jury,  or  with  the  con- 
sent of  the  accused.* 

1  Morgan  v.  State,  63  Ga.  307. 
«  Aldridge  v.  State,  88  Ala.  118. 
»  Smith  V.  People,  115  m.  17. 

♦  Mulrooney  v.  State,  26  Ohio  St,  326. 

*  State  V.  McCarty,  22  Atl.  Rep.  282.  Defendant  was  charged  with  enter- 
ing the  house  of  "  H.  Wempe."  The  house  was  proved  to  be  "  Wempe's," 
but  it  did  not  appear  what  his  first  name  was.  HeZd,  not  a  variance. — 
People  V.  McGilver,  67  Cal.  55.  On  trial  for  breaking  and  entering  in  the 
night-time  the  building  of  J.  F.,  "  the  said  building  being  then  and  there 
occupied  by  said  J.  F.  as  a  dwelling-house,"  it  was  proved  that  J.  F.  left 
the  house  and  deserted  his  family  two  weeks  before  the  alleged  burglary. 
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(c)  Vainance  cls  to  otonerahip  of  property  taken, — The  gen- 
eral rule  is  that  an  indictment  charging  the  breaking  and 
entering  of  a  building  owned  by  A,  with  intent  to  steal  and 
carry  away  the  goods  of  A,  is  not  supposed  by  proof  of  intent 
to  steal  the  property  of  B,  in  which  A  had  no  title,  custody 
or  possession.  *  And  an  indictment  for  burglary  and  the  larceny 
of  certain  articles  "  of  the  goods  and  chattels  of  "  A  and  B, 
is  not  sustained  if  the  articles,  all  in  possession  of  A,  belong 
some  to  A  and  some  to  B.'  In  Mississippi,  however,  the  fact 
that  the  indictment  charges  an  intent  in  the  burglary  to  steal 
the  property  of  one  man,  and  the  proofs  show  an  actual  steal- 
ing of  the  property  of  another,  is  wholly  immaterial."  In 
Missouri,  where  an  indictment  for  burglary  and  larceny  des- 
cribes the  dwelling  entered  and  the  goods  stolen  as  the  prop- 
erty of  a  wife,  and  the  proof  shows  that  the  dwelling  was 
owned  by  her  husband,  and  the  goods  by  her  daughter,  the 
variance  does  not  work  an  acquittal,  unless  the  court  finds 
that  it  was  material  and  prejudicial  to  defendant;  Rev.  St. 

He'd^  no  variance.  Com.  v.  Dailey,  110  Mass.  508.  An  indictment  aUeged 
that  the  defendant  **  feloniously  did  break  and  enter  a  certain  building,  to- 
"wit,  the  store  of  A.,  with  intent  then  and  there,  in  the  said  store,  to  commit 
the  crime  of  larceny."  The  evidence  was  that  A.  occupied  a  building  in 
which  were  a  saloon,  a  kitchen,  two  dining-rooms  and  a  bed-room,  and  in 
one  of  the  dining-rooms,  which  was  a  front  room  in  which  a  door  opened 
from  the  street,  there  was  a  bar;  that  he  kept  and  sold  lager  beer,  cigai^ 
and  oysters,  and  cooked  meals  for  customers;  and  that  the  defendant 
entered  by  a  back  door  which  opened  directly  into  the  kitchen,  one  of  the 
dining-rooms  and  the  bed-room  being  between  the  kitchen  and  the  bar- 
room. Held^  that  there  was  evidence  for  the  jury  that  the  building  was  a 
'*  store,"  within  the  ordinary  meaning  of  that  word,  as  used  in  this  com- 
monwealth; and  that  the  defendant  had  no  ground  of  exception  to  a  ruling 
that  he  was  not  entitled,  as  a  matter  of  law,  to  an  acquittal,  on  the  ground 
of  a  variance  between  the  allegation  and  the  proof. — Com.  v.  Whalen,  131 
Mass.  419.  An  indictment  charged  the  property  broken  into  to  be  that  of 
one  Giovanni  Musac,  while  the  evidence  showed  said  owner's  name  to  be 
Giovanni  Musachio.  Htld^  that  such  variance  was  a  technical  defect,  not 
affecting  the  substantial  rights  of  the  parties,  and  might  be  amended  under 
Code  Crim.  Proc.  N.  Y.  §  393,  permitting  amendment  of  the  indictment  for 
a  variance  disclosed  by  the  proof  in  respect  to  the  name  or  description  of 
anything,  if  the  defendant  cannot  be  thereby  prejudiced  in  his  defense  on 
the  merits.— People  v.  Hagan,  14  N.  Y.  Supp.  288. 

*  Com.  V.  Moore,  180  Mass.  45. 

*  State  V.  Ellison,  58  N.  H.  825. 
>  Harris  v.  State,  60  Miss.  804. 
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1879,  §  1820,  providing  that,  where  there  is  a  variance 
as  to  the  ownership  of  any  property  described  in  the 
indictment,  it  shall  not  be  ground  for  an  acquittal  unless  the 
court  so  finds/  In  Delaware,  where  the  indictment  alleges 
that  the  property  stolen  belonged  to  one  C.  and  the  proof 
shows  that  the  property  belonged  to  an  unmarried  daughter  of 
C.  who  was  a  minor  and  resided  with  her  father,  and  that  it 
consisted  of  ornaments,  the  defendant  must  be  acquitted.* 


CHAPTER  XXXVII. 

INSTRUCTIONS  TO  THE  JURY. 

§  868.  Questioiis  of  fact  for  the  jury. 
864.  What  instractioiiB  are  proper. 
866.  What  instructioiiB  are  improper. 
866.  Prayer  for  instmctions. 

§  363.  Questions  of  fact  for  the  jury. —  In  a  prosecution 
for  burglary,  the  intent  with  which  the  defendant  entered  the 
building  is  a  question  of  fact  for  the  jury.'  The  law  does  not 
necessarily  imply  a  criminal  intent  from  the  simple  fact  of 
breaking  and  entering.  Whether  a  person  found  drunk  in  the 
house  of  another  was  in  a  condition  to  be  capable  of  such 
intent  is  a  question  for  the  jury.*  So  also,  where  the  judge 
charged  the  jury  as  a  matter  of  law,  that,  "  when  a  building 
is  left  secure  at  night,  and  found  early  in  the  morning  broken 
open,  the  presumption  is  that  it  was  broken  open  in  the  night, 
and  this  presumption  obtains,  though  not  so  strongly,  if 
the  hour  of  discovery  be  so  late  as  half  past  seven  o'clock  in 
the  morning  of  the  15th  of  April,"  this  was  held  error,  the 

»  State  V.  Nelaon,  101  Mo.  477, 
«  State  V.  Lee,  1  DeL  Or.  835. 
» People  V.  Soto,  53  Cal.  412. 
*  State  V.  Bell,  29  Iowa  316. 
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question  as  to  the  time  of  the  breaking  and  entering  being 
one  of  fact  for  the  jnry/  And  on  a  trial  under  How.  St. 
Mich.  §  9134,  inflicting  a  penalty  on  ^'  every  person  who  shall* 
break  and  enter  in  the  night-time,  any  office,  shop,  store, '^ 
not  adjoining  a  dwelling-house,  etc. ,  the  question  whether  th& 
store  alleged  to  have  been  broken  and  entered  adjoined  a 
dwelling-house,  or  was  occupied  as  such,  is  one  of  fact  for  the 
jury.'  Again,  where  the  state  relied  upon  the  possession  of 
recently  stolen  property,  coupled  with  the  defendants'  confes- 
sion, and  one  defendant  set  up  and  testified  to  a  purchase  of 
the  goods,  it  was  held  that  the  question  of  such  purchase  should 
have  been  submitted  to  the  jury.' 

§  364.  What  instructions  are  proper. —  On  a  trial  for 
burglary  with  intent  to  steal,  the  court  should  give  in  its 
charge  both  the  la,w  of  theft  and  of  burglary.^  And  testi- 
mony that  defendant  proposed  to  witness  and  others  that  they 
break  into  a  car;  that  they  all  walked  to  the  car;  that^ 
defendant  broke  into  the  car,  and  all  went  in,  except  witness; 
and  another;  that  witness,  with  the  others,  was  fined  and 
placed  in  jail  on  the  same  charge  of  burglary  for  which 
defendant  was  tried, —  is  sufficient  evidence  of  the  witness*" 
complicity  to  necessitate  an  instruction  as  to  accomplice  testi- 
mony.* When  the  indictment  charges  the  entry  to  have  been 
effected  with  intent  to  commit  theft,  but  the  evidence  strong]  v 
tends  to  show  that  it  was  with  intent  to  commit  robber  v. 
crimes  differing  in  their  essential  elements  and  punishment. 
(Pen.  Code,  Tex.  arts.  722,  724),  it  is  error  to  omit  to  instruct 
that  the  entr^^  must  have  been  made  with  the  specific  intent 
charged  in  the  indictment.*  Under  an  indictment  for  burglary 
and  larceny,  instructions  that  defendant  '*was  guilty  if  he 
was  present  aiding,  advising  or  assisting  in  the  act,"  are  not. 

'  State  ▼.  Leaden,  35  Conn.  615. 

'  People  ▼.  Shaughnessy,  50  N.  W.  Rep.  645. 

•  Hays  V.  State,  (Tex.  App.)  17  S.  W.  Rep  1068. 

^  Castenada  v.  State.  11  Tex.  App.  890 ;  Struckman  t.  State,  7  Tex.  App» 
681. 

•  Hamilton  v.  State,  36  Tex.  App.  206. 

•  Mmer  ▼.  State,  28  Tex.  App.  445. 
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bad  for  any  uncertainty  in  the  meaning  of  "  act.'*  *  Where 
the  evidence,  under  an  indictment  charging  burglary  and  lar- 
ceny in  one  count,  so  connects  the  two  as  to  exclude  the 
theory  that  the  one  was  not  connected  with  the  other,  it  is 
not  error  to  instruct  the  jury  that,  if  they  convict  of  either 
offense  they  will  convict  of  both.*  A  remark  of  the  court 
upon  a  trial  for  house-breaking,  that  the  case  was  one  of  burg- 
lary in  the  third  degree  or  not  guilty,  is  not  error  prejudicial 
to  the  prisoner,  when  it  prevents  the  jury  from  returning  a 
verdict  of  guilty  of  larceny  or  receiving  stolen  property.' 
And  on  a  trial  for  burglary,  the  error  of  the  court  in  charging 
that,  'Mn  every  crime  or  public  offense  there  must  exist  a 
union  or  joint  operation  of  act  or  intent  or  criminal  negli- 
gence," is  cured  by  a  subsequent  charge  that  the  jury  must 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  that 
•defendant  entered  the  house  with  the  intent  to  commit 
iarceny.*  A  charge  that  the  defense,  "asatempted  to  be 
shown,  "  that  the  defendant  was  not  one  of  the  persons  that 
entered  the  house,  and  that  the  complaining  witness  was  mis- 
taken in  the  identity  of  the  person  she  saw  there,  is  for  the 
jury,  does  not  cast  discredit  on  the  defense,  or  characterize  it 
as  futile,  and  is  not  error.*  An  instruction  that  certain  evi- 
dence, if  true,  establishes  a  breaking  and  entry  and  the  com- 
mission of  a  crime  is  not  objectionable  when  the  judge  adds, 
in  conclusion,  that  those  matters  are  for  the  jury  to  determine.* 

^  State  V.  Owens,  79  Mo.  619. 

'  State  ▼  Kelsoe,  11  Mo.  App.  91. 

«  People  V.  Hagan,  14  N.  Y.  Supp.  288. 

^  People  V.  Winters,  (Cal.)  28  Pac.  Rep.  946. 

*  People  V.  Swarbrick,  77  Cal.  125. 

*  People  V.  Hagan,  14  N.  Y.  Supp.  288.  On  a  trial  for  breaking  and  enter- 
ing, an  instruction,  "  The  Commonwealth  claims  that  evidence  can  estab- 
lish nothing  if  this  evidence  wiU  not  establish  the  fact  alleged  in  the  third 
count,  and  I  cannot,  for  my  part,  see  how  the  jury  can  hesitate  a  moment 
to  convict  the  prisoner  on  the  third  count, "  —  Held,  not  to  be  so  erroneous 
in  expression  of  opinion,  when  taken  in  connection  with  the  whole  charge, 
as  to  justify  reversal.  —  Johnston  v.  Commonwealth,  85  Ind.  54.  Upon 
the  trial  of  an  indictment  for  burglary,  for  entering  a  bam  with  intent  to 
commit  larceny,  it  was  admitted  by  the  defendant  that  he  entered  the  bam 
to  sleep,  and  on  waking  in  the  morning  saw  some  harness  there,  and  stole  it; 
and  the  court  instructed  the  jury  that  every  sane  person  is  presumed  to 
intend  the  consequences  of  his  own  acts,  and  that  an  unlawful  act  is  done 
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§  365.  What  instructions  are  improper. —  In  California, 
where  the  jury  were  instructed  that  if  they  believed  that  the 
defendant  entered  a  certain  warehouse  in  the  night-time  and 
took  therefrom  sundry  goods  and  chattels,  he  was  guilty  of 
burglary,  it  was  held  error,  no  allusion  being  made  in  the 
instruction  to  the  felonious  intent  of  the  entry  and  the 
character  of  it.  *  And  under  an  indictment  for  burglariously 
entering  a  house  with  intent  to  commit  larceny,  instructions 
to  find  defendant  guilty  if  he  so  entered  with  intent  to  commit 
larceny  "or any  felony,"  are  erroneous ;'  and  an  instruction  that 
evidence  of  drunkenness  can  only  be  considered  for  the  purpose 
of  determining  the  degree  of  the  crime  is  error,  since  under 

with  unlawful  intent.  It  was  objected  to  this  inatruction,  that  it  in  effect 
directed  the  jury  that  an  unlawful  latent  in  entering  the  bam  was  to  be 
presumed  from  the  unf awful  act  of  stealing,  but  Tield,  by  the  court,  that  in 
▼iew  of  the  other  instruction,  cited  in  the  opinion,  the  jury  could  not  have 
viewed  the  instruction  as  conveying  this  meaning,  and  could  not  have  been 
misled  by  it.  —  People  v.  Kennedy,  65  Cal.  201.  Where  an  information 
charged  respondent  with  having  entered  a  store  in  the  night-time,  with 
intent  to  commit  larceny,  and  there  was  evidence  that  larceny  was  com- 
mitted, there  was  no  error  in  an  instruction  that  **  respondent  in  this  case 
is  charged  with  having  broken  into"  a  certain  store  **  with  the  intent  to 
commit  a  felony  therein,**  and  **  is  charged,  further,  with  having  commit- 
ted larceny  in  said  store  after  breaking  and  entering  the  «same,*'  as  it  can- 
not be  presumed  that  the  jury  were  misled  thereby,  and  that,  by  finding 
respondent  guilty  as  charged  in  the  information,  they  intended  to  convict 
him  of  larceny.—  People  v.  Marks,  (Mich.)  51  N.  W.  Rep.  688. 

The  foUovnng  charges  have  been  held  correct:  A  charge  that  the  jury 
could  find  the  defendant  guilty  of  burglary  in  the  first  or  second  degree,  or 
not  guUty  according  to  the  evidence. — People  v.  Barnhart,  69  Cal.  881.  A 
charge  that  if  defendant  broke  and  entered  a  store-house,  with  intent  to 
steal,  and  was  prevented  from  doing  so  in  the  very  act  of  trying  to  open 
the  drawer,  his  crime  is  burglary.—  Lanier  v.  State,  76  Ga.  301  A  charge 
that,  if  defendant  broke  and  entered  in  the  night-time,  such  fact  would  be 
strong  presumptive  evidence  that  he  did  it  with  intent  to  commit  a  public 
offense,  but  that  such  presumption  may  be  overcome  by  evidence. —  State 
V.  Fox,  80  Iowa  812.  A  charge  that  the  jury  may  find  the  prisoner  guilty 
of  burglary,  if  they  believe  from  the  evidence  that  a  burglary  was  com- 
mitted in  the  store  of  M.,  and  that  a  pistol  was  stolen  at  the  time  of  the 
conmiission  of  such  burglary  and  that  it  does  not  appear  from  the  evidence 
how  the  prisoner  came  into  the  possession  of  said  pistol  otherwise  than  by 
such  burglary  or  stealing,  and  that  he  has  not  accounted  for  the  recent  pos- 
session thereof.—  Harris  v.  State,  61  Miss.  804. 

1  People  V.  Jenkins,  16  Cal.  431. 

•  People  V.  Mulkey,  66  Cal.  501. 
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Pen.  Code,  §  459,  burglary  is  the  entering  a  building  with 
intent  to  commit  grand  or  petit  larceny,  or  any  felony,  and 
since  section  22  declares  that,  ^^  whenever  the  actual  existence 
of  any  purpose,  motive,  or  intent  is  a  necessary  element  to 
constitute  any  particular  species  or  degree  of  crime,  the  jury 
may  take  into  consideration  the  fact  that  the  accused  was 
intoxicated  at  the  time,  in  determining  the  purpose,  motive^ 
or  intent  with  which  he  committed  the  act."  *  So  also,  an 
instruction  that  the  possession  of  the  property  by  the  defend- 
ant recently  after  it  had  been  stolen,  unless  satisfactorily 
accounted  for  by  the  defendant,  raised  a  presumption  of  his 
guilt,  is  in  violation  of  the  constitutional  provision,  which 
prohibits  the  court  from  charging  the  jury  with  reference  to 
matters  of  fact.'  In  Connecticut,  a  charge  that  the  law  was 
such  that  ^^  when  a  building  is  left  secure  at  night,  and  found 
early  in  the  morning  broken  open,  the  presumption  is  that  the 
building  was  broken  open  in  the  night ;  and  that  this  pre- 
sumption obtains,  though  not  so  strongly,  if  the  hour  of  dis- 
covery be  so  late  as  seven  and  a  half  o^  clock  in  the  morning  of 
the  fifteenth  day  of  April,"  is  erroneous,  because  the  question 
should  have  been  left  to  the  jury."  And  where  the  question 
was  raised  an4  discussed  whether  a  corn-house  and  its  fasten- 
ing could  be  the  subject  of  burglary,  the  court  erred  in 
instructing  the  jury,  as  matter  of  law,  it  was  so ;  he  should 
merely  have  submitted  to  them  the  principles  applicable.*  In 
Georgia,  where  the  only  question  is  as  to  who  is  the  guilty 
party,  and  the  only  testimony  connecting  defendant  with  the 
crime  is  circumstantial,  it  is  error  to  charge  that  "there  is 
both  positive  and  circumstantial  evidence."  *     In  Illinois,  on 

>  People  V.  Phelan,  28  Pac.  Rep.  855. 

<  People  V.  MitcheU,  56  Cal.  286. 

'  State  V.  Leaden,  35  Conn.  515. 

^  State  V.  WiUiamston,  42  Conn.  461.  The  question  of  identity  was 
involved.  The  judge  charged  the  jury  that  it  was  for  them  to  decide  on 
which  side  of  the  question  of  identity  was  the  weight  of  evidence.  Held, 
that,  taken  as  an  instruction  that  the  question  was  to  he  decided  on  the 
weight  of  evidence  and  not  heyond  a  reasonable  doubt,  the  charge  was 
erroneous,  but  that  the  instruction,  connected  with  further  explicit  state- 
ments of  the  true  rule,  could  not  have  misled  the  jury,  and  that  the  error 
was  harmless.— State  v.  Morris,  47  Conn.  179. 

•  Simmons  v.  State.  85  Ga  224. 
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trial  of  an  indictment  for  the  hurghry  of  the  engine-room  of 
a  railroad  company,  at  the  request  of  the  state  the  jory  was 
charged  that,  ^'  if  yon  are  satisfied  from  the  evidence  beyond 
a  reasonable  doubt  that  the  C,  C,  0.  &  St.  L.  Ky.  Co.  used  the 
railway  which  conducted  the  shops  in  which  the  engine-room 
in  question  was  situated  in  running  their  cars  over  the  rail- 
road, and  if  the  railroad  in  question  was  a  part  of  the  general 
system  of  the  C,  C,  C.  &  St.  L.  Ry.  Co.,  that  is  suflBcient/* 
This  was  held  error,  as  it  is  not  easy  to  say  what  the  facts 
upon  which  it  is  predicated  are  to  be  taken  as  sufficient  for.' 
In  Michigan,  defendant  was  convicted  of  breaking  and  enter- 
ing a  store  with  intent  to  steal.  His  defense  was  that  he  was 
made  drunk,  and  induced  to  enter  the  store  when  so  intoxica- 
ted as  to  be  incapable  of  a  criminal  intent.  One  F.,  who  was 
acting  as  a  private  detective,  and  with  the  knowledge  of  the 
proprietors  of  the  store,  went  with  defendant,  and  entered  the 
building  through  a  window  from  which  the  fastening  had  been 
removed.  All  that  was  required  was  to  slide  the  window  to 
one  side,  if  the  window  was  closed  at  all,  which  was  not  cer- 
tain. The  proprietors  were  inside  the  store  at  the  time,  hav- 
ing been  informed  by  F.  of  the  intended  entry.  The  evidence 
as  to  th&  extent  of  defendant's  intoxication  and  the  part 
played  by  F.  in  producing  it  was  contradictory.  The  court 
charged  that  the  breaking  and  entry  were  proved,  and  that 
defendant  admitted  everything  necessary  to  constitute  the 
crime,  but  alleged  irresponsibility  through  drunkenness,  which 
was  the  only  question  to  be  determined.  This  was  held  error, 
as  it  was  by  no  means  clear  that  there  had  been  a  ^'  breaking  " 
of  the  house.  And  if  the  entry  was  instigated  by  F. ,  with  the 
approval  of  the  proprietors,  defendant  would  not  be  criminally 
liable.'  In  Missouri,  an  instruction  that,  if  the  stolen  prop- 
erty "  was  found  in  the  possession  of  the  defendant  and 
another  person,  then  the  law  presumes  that  the  defendant  is 
guilty  of  both  burglary  and  larceny,"  is  not  cured  by 
also  instructing  the  jury  that  "although  the  (stolen)  saddle 
was  in  the  wagon  in  which    W.  traveled,   yet  if    defend- 

1  Kincaid  v.  People,  28  N.  E.  Rep.  1060. 
«  People  ▼.  McCord,  76  Mich.  200. 
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ant  had  nothing  more  to  do  with  said  saddle  than  to  ride  the 
same  while  in  Kansas,  and  that  said  W.,  without  further  con- 
trol or  dominion  over  said  saddle  by  defendant,  sold  the  same, 
and  that  W.  and  defendant  were  not  acting  in  concern,  then 
said  saddle  was  not  in  the  possession  of  the  defendant,  within 
the  meaning  of  the  state's  instruction.  "*  Where  the  evidence 
given  made  it  impossible  for  the  jury  not  to  conclude  that  the 
window  through  which  the  defendant  effected  an  entrance 
was  an  outside  window,  it  was  not  essential  for  the  trial 
court  especially  to  instruct  the  jury  that  they  could  not  con- 
vict unless  they  found  this  fact.'  In  North  Carolina,  an 
instruction  to  the  jury  ''that  if  they  believe  the  defendants 
(however  they  may  have  got  into  the  house),  broke  out  of  it, 
they  were  guilty,"  is  erroneous:  1,  Because  it  took  from  the 
consideration  of  the  jury  the  question  whether  defendants 
were  guilty  of  the  breaking  and  entering  charged  in  the 
indictment;  and  2,  because  the  indictment  contained 
no  charge  of  a  breaking  out  of  the  house.'  In  Ohio, 
where  the  evidence  tends  to  show  that  the  accused,  in  the 
night,  broke  and  entered  a  warehouse  with  intent  to  steal 
money  supposed  to  be  in  a  safe  therein,  belonging  to  the 
owner  of  the  building,  which  safe,  however,  was  nof  used  as  a 
place  for  the  deposit  of  money,  an  instruction  that  if  the 
accused  broke  and  entered  the  building  with  the  intent  to 
break  into  the  safe  and  steal  money  supposed  to  be  therein, 
and  the  safe  was  not  used  as  a  place  for  the  deposit  of  money, 
and  there  was  none  therein  at  the  time,  he  was  not  guilty,  is 
erroneous.*  In  Pennsylvania,  where  it  appears  that  when  the 
crime  was  conmiitted  the  room  was  illuminated  by  the  moon, 
so  that  the  prosecuting  witness  could  see  the  burglar,  an 
instruction  in  regard  to  the  subject  of  identity  which  assumes 
that  the  opportunity  for  identification  occurred  on  a  dark  night, 
with  only  an  occasional  gleam  of  a  dark  lantern  to  relieve  the 
darkness,  is  erroneous.  *     In  Texas,  on  trial  of  an  indictment 

»  State  V.  Warford,  16  S.  W.  Rep.  886. 

«  State  V.  Butterfield,  75  Mo.  297. 

»  State  V.  McPherson,  70  N.  C.  2S9. 

*  State  V.  Seal,  87  Ohio  St.  108. 

»  Com.  V.  McMahon,  22  Atl.  Rep.  971.  * 
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charging  burglary  by  force,  it  is  error  for  the  court  to  instruct 
concerning  burglary  by  threats  or  fraud,  thus  confusing  the 
jury.*  And  under  an  indictment  charging  a  burglary  by 
force,  threats,  and  fraud,  an  instruction  as  to  an  entry  effected 
by  each  of  such  means  is  reversible  error  where  the  evidence 
conclusively  shows  that  it  was  accomplished  by  the  use  of  force 
alone.*  So,  where  there  is  no  evidence  that  defendant  made 
any  explanation  of  his  possession  of  the  stolen  property,  it  is 
improper  to  instruct  as  to  the  rule  relating  to  such  explana- 
tions. *  And  a  charge  that,  if  two  defendants,  or  either  of 
them,  entered  the  house,  etc.,  the  jury  should  find  them 
guilty  of  burglary,  etc. ,  is  erroneous,  as  authorizing  the  con- 
viction of  both  upon  proof  of  the  guilt  of  either.* 

§  366.  Prayer  for  instrnctions. — On  a  trial  for  burglary 
and  larceny,  it  is  the  province  of  the  jury  to  find  the  defen- 
dant guilty  of  both  or  either  of  said  offenses,  as  the  evidence 
may  warrant,  and  it  is  error  to  refuse  an  instruction  to  that 
offect  on  behalf  of  the  defendant.*  And  where  the  prosecutor 
said  to  the  jury :  ''  The  defendant  is  entitled  to  the  reason- 
ableness of  every  doubt  ;  but,  if  I  had  any  belief  or  any 
doubt  that  was  reasonable  in  the  face  of  this  testimony,  as 
your  prosecutor,  I  would  tell  you  so," — it  was  error  to  refuse 
to  instruct  the  jury  that  ' '  they  must  not  consider  the  belief 
of  the  prosecuting  attorney,  or  his  impression  of  the  testi- 
mony." •  But  an  instruction  that  the  jury  may  consider  the 
fact  that  defendant  voluntarily  tried  his  feet  in  tracks  said  to 

»  Lott  v.  State,  17  Tex.  App.  5d8. 

•  MUler  ▼.  State,  28  Tex.  App.  445. 

•  Jackson  v.  State,  28  Tex.  App.  148. 

•  Ha3r8  v.  State,  17  S.  W.  Rep.  1063.  In  a  trial  for  a  burglary  committed 
before  the  Bevised  Penal  Code  took  effect,  the  court  below  gave  in  charge 
to  the  jury  the  penalty  prescribed  by  the  code,  the  maximum  of  which  is 
greater  than  that  prescribed  by  the  law  in  force  when  the  offense  was  com- 
mitted. The  jury  assessed  a  term  in  the  penitentiary  which  was  within  the 
limits  of  the  punishment  prescribed  by  either  the  original  or  the  Revised 
Penal  Code.  flJe/d,  that  the  penalty  having  been  incorrectly  given  in  the 
charge,  the  conviction  must  be  set  aside. — Bouidin  v.  State,  8  Tex.  App. 
621. 

» Ruth  V.  People.  99  lU.  185. 

•  People  V.  McQuire,  (Mich.),  50  N.  W.  Rep.  786. 
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be  his,  as  a  ciroumstanoe  in  his  fevor,  is  properly  refused, 
as  defendant  cannot  make  evidence  for  himself. '  So  also,  an 
instruction  that  if,  when  arrested,  defendant  gave  an  explana- 
tion of  how  he  came  by  the  property,  then  it  was  incumbent 
on  the  prosecution  to  show  its  falsity,  or  the  jury  must  acquit, 
is  properly  refused,  as  making  the  entire  case  turn  upon  one 
single  circumstance,  and  one  arising  from  defendant's  own 
statement.'  And  the  reasonable  doubt  which  would  acquit 
the  prisoner  being,  whether  or  not  he  is  guilty  of  burglary, 
and  not  whether  he  is  guilty  of  larceny  from  the  house,  a 
charge  to  the  latter  effect  is  properly  refused."  Where,  on  a 
trial  for  an  attempt  at  burglary,  there  was  evidence  tending 
to  show  that  defendant  broke  and  opened  the  windows  of  the 
house,  and  evidence  of  suspicious  conduct  otherwise,  a  refusal 
to  instruct  the  jury  to  find  a  verdict  of  not  guilty  was  proper.* 
And  if  the  ''breaking,"  which  is  the  essential  element  of  the 
crime,  is  established  by  uncontradicted  evidence,  the  court 
may  properly  refuse  to  charge  that  the  jury  may  convict  of  a 
misdemeanor,  under  the  statute  declaring  the  entry  of  a  build- 
ino^  under  certain  cincumstances  to  be  a  misdemeanor  onlv.' 
So  also,  concealment  in  the  house  not  being  the  only  evidence 
of  defendant's  guilt,  the  court  properly  refused  to  charge, 
' '  that  the  fact  that  the  prisoner  was  concealed  in  a  room  in  a 
house  is  no  evidence  that  he  entered  it  with  the  intent  to  com- 
mit any  particular  felony.  *  And  where,  on  an  indictment  for 
burglary  with  intent  to  steal,  instructions  are  offered  for  the 
defendant's  which  make  it  essential  to  a  finding  of  guilt,  that 
the  taking  should  have  been  for  the  sake  of  gain,  it  is  not 
error  for  the  court  to  fail  to  strike  out  this  part  of  the  instruc- 
tions so  as  to  correct  them,  and  to  refuse  to  give  them  as 
offered/ 

»  Potter  V.  State,  ( Ala. )  9  So.  Rep.  403. 

*  Johnson  v.  Commonwealth,  ( Ky. )  15  S.  W.  Rep.  671. 

*  Bush  T.  State,  65  Ga.  658. 

«  Com.  ▼.  Shedd,  140  Mass.  451. 

*  People  V.  Meegan,  104  N.  Y.  529. 

*  State  V.  Christmas,  101  N.  C.  749. 

^  State  ▼.  Caddie,  (W.  Ya.)  12  S.  E.  Rep.  1098. 
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CHAPTER  XXXVIII. 

VERDICT  ;  SENTENCE  ;  PUNISHMENT. 

§  867.  Verdict. 
868.  Sentence. 
860.  Punishment. 

§  867.  Verdict  —  (a)  Sufficiency^  generaWy,  —  In  Cali- 
fornia, an  information  charging  burglary,  without  specifying 
the  degree,  charges  both  degrees,  and  a  verdict  for  either  is 
proper.*  In  Georgia,  on  one's  trial  for  burglary,  a  reason- 
able doubt  that  he  was  guilty  of  larceny  from  the  house  is  no 
ground  for  acquittal'  In  Iowa,  a  charge  of  breaking:  and 
entering,  includes  the  crime  of  entering  without  breaking,  and 
an  indictment  for  burglary  will  sustain  a  conviction  for  the 
latter  offense.*  In  Kansas,  where  a  defendant  is  charged  with 
the  commission  of  burglary  in  the  second  degree,  and  in  the 
night-time,  under  section  63  of  the  act  relating  to  crimes  and 
punishments,  a  verdict  that  defendant  is  guilty  of  burglary  in 
the  third  degree  is  error,  and  will  be  set  aside  on  appeal.* 
Where  an  officer  in  charge  of  a  jury,  in  a  case  of  burglary,  by 
their  request,  but  without  authority  of  the  court,  furnishes 
them  with  an  atlas,  which  they  examine  in  their  deliberations, 
their  verdict  of  conviction  is  void,  it  not  affirmatively  appear- 
ing that  no  improper  influence  was  thus  produced  on  the  jury.* 
In  Missouri,  although  the  statute  permits  the  offenses  of 
burglary  and  larceny,  when  committed  together,  to  be  charged 
in  one  count,  they  nevertheless  remain  distinct  offenses,  and 
the  jury  is  not  bound  to  find  the  defendant  guilty  of  one 
because  he  is  guilty  of  the  other.* 

(J)  General  verdict, —  In  Delaware,  a  general  verdict 
returned  upon  an  indictment  for  breaking  and  entering  in  the 
night-time  the  warehouse  of  a  railroad  company,  with  intent 

1  People  ▼.  Barnhart,  59  Cal.  881. 

*  Bush  V.  State,  65  Ga.  658. 

«  State  V.  Biaxwell,  42  Iowa  208. 

*  State  V.  Behee,  17  Kan.  402. 

*  State  ▼.  Lantz,  28  E^n.  728;  38  Am.  Rep.  215. 
«  State  V.  Keiso,  76  Mo.  505. 
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to  stesJ  certain  goods  therein,  and  for  stealing  the  same  there- 
from, with  two  counts  in  the  indictment,  the  first  alleging  the 
property  in  the  goods  to  be  in  the  railroad  company,  and  the 
second  alleging  the  property  in  them  to  be  in  the  general 
owner  of  them,  the  railroad  company  being  at  the  tune  the 
bailee  of  them  merely,  will  not  be  set  aside  on  a  motion  in 
arrest  of  judgment.*  In  Georgia,  where  both  burglary  and 
larceny  from  the  house  are  charged  in  the  indictment,  a  gen- 
eral verdict  of  guilty  convicts  the  accused  of  burglary ;  and 
whether  the  larceny  be  proved  or  not  is  immaterial;*  and  the 
same  is  the  law  in  Mississippi.'  In  Illinois,  where  an  indict- 
ment for  a  single  act  of  burglary  contains  two  counts,  which 
differ  only  in  the  allegation  of  the  ownership  of  the  premises 
broken  into,  a  verdict  of  guilty  as  charged  in  the  indictment 
will  warrant  a  sentence  under  either  count.*  In  Louisiana^ 
under  an  indictment  in  one  count  charging  burglary  and 
larceny,  a  verdict  of  ''guilty  of  burglary  and  larceny" 
amounts  to  a  verdict  of  ''guilty  as  charged  in  the  indict- 
ment," and  is  good  as  a  verdict  of  guilty  of  burglary.* 
In  Missouri,  a  verdict  in  a  prosecution  for  burglary  and 
larceny  declaring  defendants  "guilty  in  manner  and  form  as 
charged  in  the  indictment,"  and  assessing  the  punishment, 
but  failing  to  say  of  which  offense  the  defendants  were  found 
guilty,  is  nevertheless  good;*  but  such  a  verdict  is  bad  in 
Texas.' 

(<?)  Conviction  on  one  of  several  counts  or  chanrgea. — A  ver- 
dict findmg  defendants  guilty  of  burglary  on  an  indictment 
charging,  in  separate  counts,  both  burglary  and  grand  larceny, 
is  tantamount  to  an  acquittal  of  grand  larceny,  and  thereafter 
expunges  that  charge  from  the  indictment.  The  acquittal  thus 
obtained  is  final,  and  not  impaired  by  a  judgment  of  the 
appellate  court,  reversing  the  conviction   for  burglary  and 

»  State  V.  HiU,  1  Del.  Cr.  421. 

«  Yarborough  v.  State,  86  Ga.  396. 

*  Roberts  v.  State,  55  Miss.  421. 

*  Longford  v.  People,  25  N.  E.  Rep.  1009. 

*  State  V.  Nichols,  37  La.  An.  779. 
'^  State  V.  Butterfield,  75  Mo.  297. 

^  Miller  v.  State,  16  Tex.  App.  417. 


§  367.]  BUBGLABY.  465 

remanding  the  cause  for  farther  proceedings.  It  takes  away 
any  legal  foundation  for  a  verdict  on  the  second  trial,  finding 
the  defendants  ^  ^  guilty  of  grand  larceny,  as  charged  in  the 
indictment."  Such  a  verdict  is  a  nullity,  and  is  no  legal 
reason  for  discharging  the  jury  from  their  deliberations  on  the 
charge  of  burglary,  the  only  one  remaining  in  the  indict- 
ment. If  the  jury  are  discharged  because  of  the  rendition  of 
this  void  verdict,  without  the  consent  of  the  defendants,  the 
discharge  operates  an  acquittal  of  the  burglary.^  Although  a 
count  for  burglary  and  one  for  grand  larceny  may  be  joined 
in  the  same  indictment,  and  a  general  verdict  thereon  is  good, 
still,  if  the  verdict  evidently  applies  to  only  one  of  the  charges, 
defendant  may  require  it  to  be  specified.' 

{d)  Conviction  of  leaser  offense. — At  a  trial  for  burglary  in 
the  first  degree,  a  conviction  may  be  had  for  burglary  in  the 
second  degree.' 

{e)  Conviction  of  the  la/rceny. — In  Alabama,  on  an  indictment 
for  breaking  and  entering  a  dwelling  house  with  intent  to 
steal,  the  defendant  cannot  be  convicted  of  larceny.^  But 
under  an  indictment  which  charges,  in  a  single  count,  that  the 
defendant,  with  the  intent  to  steal,  broke  into  and  entered  a 
building  in  which  seed  cotton  was  at  the  time  kept  for  use, 
sale  or  deposit,  and  stole  therefrom  sixty  pounds  of  seed 
cotton,  of  the  value  of  $3,  a  conviction  may  be  had  for  petit 
larceny  in  stealing  the  cotton.'  In  Georgia,  under  an  accusa- 
tion of  burglary,  one  may  be  convicted  of  larceny.'  Where 
the  charge  is  that  after  the  breaking  and  entering  valuable 
goods  were  stolen  and  carried  away,  larceny  from  the  house  is 

>  BeU  V.  state,  48  Ala.  684. 

»  WatkiDS  V.  State,  37  Ark.  870. 

'  State  V.  Fleming,  107  N.  C.  005.  An  indictment  for  burglary  contained 
two  counts,  one  charging  a  higher,  the  other  a  lower  grade  of  the  offense. 
The  court  instructed  the  jury  to  find  under  one  or  the  other  count.  The 
verdict  was  *'  guilty  as  charged."  The  court  ordered  it  recorded,  but,  after 
the  clerk  had  partly  recorded  it,  countermanded  the  order,  and  sent  the 
jury  back.  They  again  came  in,  and  returned  a  verdict  of  guilty  on  the 
second  count.  Held,  that  the  irregularity  was  not  such  as  to  vitiate  the 
sentence.— State  v.  Disch,  84  La.  An.  1184. 

*  Fiaher  t.  State,  46  Ala.  717. 

B  Borum  t.  State,  66  Ala.  468. 

•  Barlow  v.  State,  77  Ga.  448. 
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within  the  charge.'  But  it  is  not  error  to  refuse  to  receive  9 
verdict  of  *  *  guilty  of  receiving  stolen  goods, ' '  and  to  direct 
the  jury  that  they  would  have  to  find  a  verdict  of  guilty  or 
not  guilty.'  In  Louisiana,  under  an  indictment- for  burglary, 
a  verdict  convicting  the  accused  of  petit  larceny  is  invalid.'  In 
Missouri,  under  an  indictment  and  facts  constituting  burglary 
in  the  first  degree,  one  may  be  found  guilty  of  larceny,  but 
not  of  burglary  in  the  second  degree.*  Under  an  indictment 
charging  burglary  and  larceny  of  the  same  goods  in  one  count, 
under  Eev.  St.  §  1301,  and  stating  the  value  of  the  goods 
stolen,  a  conviction  of  larceny  may  be  had,  although  the  evi- 
dence fails  to  sustain  the  charge  of  burglary.'  In  ]^orth 
Carolina,  one  indicted  for  burglary  with  intent  to  commit 
murder,  cannot,  by  consenting  to  a  mistrial  and  pleading  guilty 
of  larceny,  be  adjudged  guilty  of  larceny.*  In  Virginia, 
under  an  indictment  charging  not  only  a  breaking  and  enter- 
ing, but  the  stealing  of  a  trunk  and  its  contents,  of  a  stated 
value,  the  defendant,  though  acquitted  of  the  burglary,  may 
be  found  guilty  of  larceny. '  In  West  Virginia,  where  an  indict- 
ment intended  for  *' house  breaking"  was  good  only  as  one 
for  petit  larceny,  but  the  jury  returned  a  verdict  of  "guilty 
as  charged  in  the  indictment,"  and  the  prisoner  moved  in 
arrest  of  judgment,  which  the  court  overruled,  and  sentenced 
him  to  the  penitentiary,  it  was  held  that  judgment  for  felony 
could  not  be  rendered  on  the  verdict,  and  the  court  should,  on 
the  verdict,  have  rendered  a  proper  judgment  for  petit  larceny/ 

§  368.  Sentence. — In  Alabama,  although  under  Code  1876, 
§  44:50,  a  sentence,  on  conviction  for  burglary,  to  hard  labor 
for  the  county  for  a  period  exceeding  two  years,  is  irregulajr 
and  would  be  reversed  on  appeal  or  writ  of  error,  it  is  not 
void  or  a  nullity,  and  does  not  entitle  the  prisoner  to  a  dis- 

»  PoUte  V.  State,  78  Ga.  347. 

*  Mangum  v.  State,  13  S.  E.  Rep.  558. 

*  State  ▼.  Ford,  80  La.  An.  Part  I.  811. 

*  State  V.  Alexander,  66  Mo.  181.  Compare  State  ▼.  Barker,  64  Mo.  288. 

*  State  V.  Davis,  78  Mo.  129. 

*  State  ▼.  Queen,  91  N.  C.  659. 

^  Clarke  ▼.  Commonwealth,  25  Gratt.  908. 

*  State  V.  Hupp,  81  W.  Va  855. 
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charge  on  habeas  corpus.^  In  Oalifomia,  a  defendant,  who 
was  charged  with  bnrglary  and  with  a  former  conviction  of 
grand  larceny,  both  of  which  charges  he  denied  by  his  plea, 
and  against  whom  was  rendered  a  verdict  for  burglary  only, 
may  be  sentenced  to  imprisonment  for  both  offenses,  where, 
on  the  day  of  the  trial,  he  withdrew  his  denial  of  the  convic- 
tion of  larceny.'  In  Iowa,  where  one  convicted  of  breaking 
and  entering  a  store  was  not  an  old  offender,  and  the  property 
taken  was  of  small  value,  a  sentence  of  eight  years  should  be 
reduced  to  two  years.*  In  Michigan,  defendants  pleaded  guilty 
to  burglary,  and  were  sentenced  each  to  five  years  in  the 
State's  prison,  from  and  including  the  day  of  sentence.  Later, 
on  the  same  day,  they  attempted  to  breiUc  jail,  and  the  follow- 
^g  day  they  were  brought  into  court,  the  original  sentence 
set  aside,  and  they  were  resentenced,  one  for  nine  and  the 
other  for  ten  years.  It  was  held  that  the  first  sentence  went 
into  effect  the  day  it  was  pronounced,  and  that  the  second 
sentence  was  a  nullity.'  In  New  Hampshire,  upon  an  indict- 
ment for  breaking  and  entering  and  stealing,  the  prisoner, 
upon  conviction,  may  be  sentenced  under  Gten.  Laws,  ch.  279, 
for  breaking  and  entering  with  intent  to  commit  larceny.  *  In 
Pennsylvania,  where  an  indictment  contained  two  counts,  the 
first  charging  the  defendant  with  breaking  and  entering  a 
storehouse,  the  second  charging  him  with  stealing  the  goods, 
and  he  was  found  guilty  under  both  counts,  and  the  judge  im- 
posed a  distinct  sentence  on  each  count,  this  was  held  correct.  * 
In  West  Virginia,  upon  a  general  verdict  of  guilty  on  a  count 
charging  both  burglary  and  larceny,  the  sentence  should  be  for 
burglary,  not  for  both  larceny  and  burglary  or  for  larceny.' 

§   369.     Pnnlshment. — ^In  Alabama,    under  the    statute 
(Bev.  Code,  §  3695),  under  an  indictment  charging  that  the 

>  Exp.  Simmons,  62  Ala.  416. 

'  People  V.  Johnson,  88  CaL  171.    See  also,  People  ▼.  Neason,  67  CaL  2S6; 
People  ▼.  Wheatley,  88  Cal.  114;  Ex  parte  Williams,  96  Pac  Bep.  887. 

•  State  ▼.  Moody.  50  Iowa  448. 

«  People  ▼.  Meservey,  76  Mich,  228. 

•  State  ▼.  Wilson,  69  N.  H.  189. 

•  Com.  T.  Birdsall,  69  Pa.  St.  482;  8  Am.  Rep.  288L 
^  State  T.  MoClung,  18  S.  E.  Rep.  654. 
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defendant  broke  and  entered  a  building  with  intent  to  steal, 
and  feloniously  took  and  carried  away  personal  property, 
there  may  be  a  conviction  of  either  burglary  or  larceny,  or  of 
both.  But  in  the  latter  case  the  defendant  can  be  sentenced 
to  only  one  punishment. '  Under  an  indictment  for  burglary, 
and  a  verdict  of  guilty  as  charged  in  the  indictment,  not 
fixing  the  punishment  (Code  §§  4343,  4450),  the  court  may 
impose  a  sentence  to  confinement  in  the  penitentiary  at  hard 
labor  for  two  years.'  In  Illinois,  where  an  indictment  in  its 
first  count  charges  defendant  with  burglary,  which  is  punishable 
by  imprisonment  for  a  period  of  from  one  to  twenty  years, 
in  the  discretion  of  the  jury,  and  in  its  third  count  with 
burglary  after  a  previous  conviction  for  a  similar  oflfense,  which 
is  punishable  by  twenty  years'  imprisonment,  an  instruction 
that,  if  the  jury  find  the  defendant  guilty  of  burglary  under 
the  first  count,  they  should  fix  the  punishment  at  imprisonment 
for  twenty  years,  is  reversible  error.  So  is  an  instruction  that  if 
the  jury  find  the  defendant  guilty  as  charged  in  the  first 
count  of  the  indictment,  and  also  find  that  he  had  been  pre- 
viously convicted  of  a  similar  offense,  they  should  fix  the  punish- 
ment at  twenty  years'  imprisonment.*  In  Louisiana,  under  a 
charge  of  forcibly  breaking  into  a  dwelling,  armed  with  a 
dangerous  weapon,  with  the  intent  to  kill,  the  accused  may  be 
found  guilty  of  having  forcibly  entered  the  house  in  question 
without  being  armed  with  a  dangerous  weapon,  and,  instead 
of  suffering  death,  may  be  sentenced  to  imprisonment.*  In 
Maine,  the  prosecuting  attorney  may  enter  a  noUe  prosequi  as 
to  the  breaking  and  entering,  and  leave  the  defendant  to  be 
punished  for  the  larceny  only.*  In  Michigan,  burglary  is  a 
common  law  offense,  and  not  a  statutory  crime ;  but  statutes 
distinguish  between  the  degrees  of  punishment  for  simple  and 
for  aggravated  burglary,  and  if  all  the  incidents  warrant- 
ing the  severer  penalties  are  not  alleged  in  the  information, 
but  the  offense  is  stated  as  at  common  law,  the  smaller  pun- 

»  BeU  V.  State,  48  Ala.  684. 

» Washington  v.  State,  68  Ala.  189. 

»  Watson  V.  People,  25  N.  E.  Rep.  567. 

*  State  V.  Morris,  27  La.  An.  480. 

•  Anon,  81  Me.  592. 
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ishment  only  can  be  inflicted.*  In  Missouri,  where  one  in- 
dicted for  burglary  and  larceny  is  found  guilty  of  both,  and 
sentenced  to  three  years'  imprisonment  for  the  burglary,  and 
two  for  the  larceny,  but  the  clerk  erroneously  enters  the 
judgment  that  defendant  be  imprisoned  for  the  term  of  two 
and  three  years,  respectively,  beginning  from  the  same  date, 
defendant  cannot  be  released  by  hahem  corpus  at  the  expira- 
tion of  the  first  term,  but  will  be  ordered  to  be  confined  for 
the  entire  five  years.'  In  Montana,  under  Ter.  Cod.  St.  281, 
§  69,  burglary  is  of  but  one  kind,  and  has  no  degrees.*  In 
Nebraska,  a  young  man,  less  than  twenty-one  years  of  age,  of 
previous  good  character  and  habits,  while  out  of  money  and  in 
search  of  employment,  fell  in  with  several  persons  who  in- 
duced him  to  drink  intoxicating  liquors,  and  thereafter  per- 
suaded him  to  burglariously  enter  a  dwelling-house  with  one  of 
their  number.  He  pleaded  guilty.  A  sentence  to  imprison- 
ment for  ten  years  was  held  too  severe,  and  the  term  of  im- 
prisonment was  reduced  to  eighteen  months.*  In  South  Caro- 
lina, the  act  of  1866  (13  St.  4:05),  enlarging  the  limits  within 
which  burglary  and  arson  may  be  committed,  is  not  incon- 
sistent with  burglary  at  common  law;  and  the  act  of  1878  (16 
St.  631j,  increasing  the  punishment  for  burglary  at  common 
law,  did  not  repeal  the  act  of  1866  (Gen.  St.,  ch.  129,  §  32), 
nor  the  common  law  offense.*  In  Texas,  the  increased  punish- 
ment fixed  by  statute  for  the  use  of  violence  in  effecting  a 
burglary  attaches  to  the  use  of  force  in  effecting  an  entrance, 
or  toward  some  person ;  and  such  violence  must  be  alleged  in 
the  indictment,  to  sustain  a  verdict  for  the  increased  punish- 
ment.* In  Wisconsin,  a  sentence  of  imprisonment  for  three 
vears  in  the  house  of  correction  of  Milwaukee  county  cannot 
be  sustained  under  a  count  in  the  information  charging  larceny 
by  stealing  property  not  exceeding  $100  in  value.  The  limit 
of  punishment  for  that  offense  is  imprisonment  for  one  year.' 

>  Harris  v.  People,  44  Mich.  805. 

*  Ex  parte  Kenney,  16  S.  W.  Rep.  M8, 
» Territory  v.  Fox,  8  Mont.  440. 

*  Charles  v.  State,  ^  Neb.  881. 

*  State  T.  Branham,  18  S.  C.  889. 

*  Hobb^  V.  State,  44  Tex.  868. 

1  Jackson  v.  State,  56  Wis.  689. 
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PART  III. 

EMBEZZLEMENT. 
CHAPTER  XXXIX. 

WHAT      CONSTITUTES;      JURISDICTION;      CONSTRUCTION     OF 

STATUTES. 

§  370.  What  constitutes  embezzlement. 

871.  What  does  not. 

872.  Embezzlement  and  larceny  distingtiished. 

873.  Construction  of  statutes. 

874.  Jurisdictional  questions. 

§  370.  What  constitutes  embezzlement. —  The  statutory 
offense  of  embezzlement  originated  in  a  necessity  which 
resulted  from  the  inapplicability  of  the  common  law  of  larceny 
to  breaches  of  trust  by  persons  occupying  fiduciary  relations. 
All  authorities  treat  it  as  akin  to  larceny,  and  statutes  gener- 
ally affix  the  siime  penalty  to  it  and  to  that  offense.  Con- 
cisely defined,  it  is  the  fraudulent  appropriation  of  another's 
personal  property  by  one  to  whom  it  had  been  intrusted.  The 
fraudulent  conversion  may  be  consummated  in  any  manner 
capable  of  effecting  it ;  and  its  commission  is  a  question  of 
fact,  and  not  of  pleading,  when  the  indictment  charges  that 
the  defendant  did  embezzle,  fraudulently  misapply,  and  con- 
vert to  his  own  use  the  property  entrusted  to  him.*  The 
Kentucky  statute  embraces  all  persons  who  are  guilty  of 
fraudulently  secreting  or  converting  to  their  own  use  the 
money  or  property  of  others  entrusted  to  them,  or  placed  in 
their  hands  for  the  purpose  of  being  carried  or  delivered.* 
Thus,  one  employed  as  an  agent  to  sell  goods  and  to  receive 
l)ayment  therefor  may  be  guilty  of  embezzlement,  although  he 
is  paid  in  part  by  commissions  on  sales.*    So,  one  who  sells 

'  Leonard  v.  State,  7  Tex.  App.  417;  Fa^fnan  v.  Knox,  40  N.  Y.  Superior 
Ct.  41;  Rap.  &  L.  Law  Diet. 
»  Johnson  v.  Com.,  6  Bush  481. 
» Com.  V.  Smith,  129  Mass.  104. 
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pools  and  rons  off  with  the  money,  embezzles  the  money  of 
the  purchaser  of  the  pools.  The  fact  that  the  money  was  pat 
in  the  pool-seller's  hands  for  purposes  of  gaming  has  nothing 
to  do  with  it. '  And  an  agent,  authorized  to  receive  payment 
for  goods  sold  by  him  for  his  employer,  who  receives  a  check 
payable  to  his  own  order,  is  guilty  of  embezzlement  in  fraudu- 
lently converting  the  check  or  its  proceeds  to  his  own  use ; 
and  this,  although  he  is  in  the  habit  of  depositing  such  checks 
to  his  own  credit,  and  sending  his  own  checks  in  Ueu  thereof 
to  his  employer."  And  for  one  employed  by  the  maker  of  a 
promissory  note,  to  sell  it  and  receive  the  proceeds  and  pay 
them  over  specifically  to  a  third  person,  fraudulently  to  con- 
vert them  to  his  own  use,  amounts  to  embezzlement.  And 
the  fact  that  upon  receiving  the  note,  he  gave  to  the  maker 
his  own  note  for  the  same  amount,  will  make  no  difference,  if 
it  was  agreed  that  his  note  should  be  deposited  with  the  third 
psrson  as  a  receipt,  to  be  given  up  to  him  upon  his  paying 
over  the  proceeds.* 

So,  also,  the  improper  neglect  or  refusal  of  a  public  officer 
to  deliver  to  his  successor  in  office  all  money  remaining  in  his 
hands,  upon  demand  therefor,  is,  under  the  statute,  embezzle- 
ment^^ 86  of  such  moneys,  although  no  particular  sum  was 
demanded.^  By  Minn.  Const,  art.  9,  §  12,  the  conversion  to 
his  own  use,  or  loaning,  depositing  in  banks,  or  exchanging 
for  other  funds,  of  any  portion  of  the  funds  of  the  State,  with- 
out authority  of  the  legislature,  by  any  officer,  or  other 
person,  charged  with  the  safe-keeping,  transfer,  or  disburse- 
ment of  the  same,  is  the  crime  of  embezzlement  and  a  felony, 
without  further  legislation.'    A  person  who,  representing  the 

>  State  ▼.  Shadd,  80  Mo.  858. 

*  Ck)m.  V.  Smith,  supra. 

'  Ck>m.  ▼.  Foster,  107  Mass.  021.  A.  engaged  the  defendant  to  transport 
thirty-four  tons  of  pig  iron  in  bars  from  Albany  to  Buffalo.  On  the  pass- 
age the  defendant,  with  the  help  of  one  of  his  men,  removed  from  the 
boat  one  hundred  ban  of  the  iron,  and  took  the  remainder  to  Buffalo. 
HM^  that  this  constituted  embezzlement,  and  that  the  acquittal  of  the 
defendant  of  larceny  did  not  bar  his  subsequent  trial  and  conviction  for  the 
first  named  offense.— People  ▼.  Nichols,  8  Parker  679, 

*  State  T.  Ring,  20  Minn.  78. 

*  State  T.  Hunch,  22  Minn.  67* 
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State  auditor  and  acting  for  him  in  his  official  character, 
receives  national  currency  as  a  part  of  the  revenue  of  the 
State,  and,  substituting  for  it  a  currency  of  less  value,  know- 
ingly converts  or  applies  any  part  of  it  to  his  own  use,  or  to 
the  use  of  another  person,  is  guilty  of  a  felony.*  Under  the 
statute  of  Ohio  (2  Swan  &  Cr.  1606),  defining  and  punishing 
the  offense  of  embezzling  public  money,  which  makes  any 
participation  in  the  act  itself  an  act  of  embezzlement,  any 
person  aiding  or  participating  in  the  conversion  of  public 
money  by  an  officer  entrusted  with  it,  is  guilty  of  embezzle- 
ment, though  such  person  is  not  himself  an  officer  entrusted 
therewith.' 

Felonious  intent  is  an  essential  element  of  the  crime  of 
embezzlement ;'  and  is  a  question  of  fact  to  be  decided  in  view 
of  the  circumstances.^    If  a  bailee  was  authorized  to  sell  the 

^  Noble  y.  State,  69  Ala.  78. 

'  Brown  v.  State,  18  Ohio  St.  496.  Arrangements  for  embezzlement  by 
^the  fraudulent  issue  of  checks  were  made  between  C,  the  aiding  and  abet- 
ting accomplice,  and  B.,  the  principal,  September  31.  The  embezzlement 
was  consummated  by  cashing  the  checks  September  24.  Held,  that  C.'s 
offense  was  continuous  from  the  arrangements  of  the  21st  to  the  consum- 
mation on  the  24th.—- State  ▼.  Gushing,  11  R.  I.  818.  What  facts  are  snffi- 
cient  to  constitute  embezzlement  by  a  bank  cashier  of  the  funds  of  a 
savings  institution  of  which  he  was  also  treasurer,  and  which  funds  were 
placed  in  his  hands  for  deposit  in  the  bank,  but  not  credited  on  the  books  of 
the  bank,  see  Bartow  v.  People,  18  Hun  22. 

s  Beaty  ▼.  State,  82  Ind.  228. 

*  People  v.  GkJland,  55  Mich.  628.    On  an  information  for  embezzlement, 
it  appeared  that  defendant  was  the  assignee  of  an  insolvent  debtor,  and  that 
the  assignment  contained  preferences.    A  firm  of  which  defendant  was  a 
member  was  second  in  the  list,  but  defendant  paid  its  debt  first,  leaving 
little  for  payment  of  other  debts.    He  also  received  |737  from  sales  of  milk, 
and  only  accounted  for  $427.    Heldt  that  the  evidence  justified  the  verdict 
•of  guilty,  as  it  was  for  the  jury  to  say  whether  defendant  intended  fraud- 
ulently to  appropriate  the  property.— People  v.  DeLay,  80  Cal.  52.    An 
:  indictment   charged   A.  with  the  embezzlement  of  treasury  notes  and 
national-bank  bills.    The  evidence  showed  that  A.  was  entrusted  by  his 
^employer  with  a  bank  check  payable  to  bearer,  for  the  purpose  of  paying  a 
note,  without  any  direction  whether  to  pay  the  note  with  the  check  or  to 
draw  the  money  on  the  check  and  then  pay  the  note;  that  generally  notes 
were  paid  with  checks,  but  the  practice  was  not  uniform;  that  while  the 
<check  was  in  A.'s  possession  he  made  up  his  mind  to  take  his  employer's 
funds  in  his  possession  and  use  them,  and  drew  the  money  on  the  check. 
^eZd,  that  whether  A.  embezzled  a  check,  or  treasury  notes  and  bank  bills, 
«was  a  question  for  the  jury.— Ck)m.  v.  Gateley,  126  Mass.  52. 


§  370.]  BHBEZZLEMBNT.  473 

property  and  did  sell  it  with  the  then  intention  to  pay  over  the 
proceeds  to  the  bailor,  but  afterwards  conoeived  the  fraudn- 
lent  purpose  and  converted  the  proceeds  to  his  own  use,  he  is 
not  guilty  of  embezzlement  of  the  property  so  sold.  Other- 
wise, if  he  sold  as  a  means  of  converting  the  property  to  his 
own  use.*  But  a  demand  for  the  money  or  property  embez- 
zled, and  denial  by  the  accused  of  its  receipt  or  possession ; 
or  a  failure  or  refusal  to  account,  or  rendition  of  false  account 
after  demand,  are  not  necessary  and  essential  elements  of 
the  crime  of  embezzlement.' 

>  Leonard  v.  State,  7  Tex.  App.  417. 

'  State  ▼.  Tompkins,  82  La.  An.  620:    Com.  v.  Tuckerman.  IQ  Gray  178. 

In  the  following  instances  the  crime  of  embezzlement  was  held  to  have 
been  OHnmitted:  Where  one  by  agreement  received  of  another  a  watch  to 
trade  for  a  wagon,  and  was  to  have  $5  as  compensation  for  his  services,  but 
converted  the  watch  to  his  own  use. — State  v.  Foster,  87  Iowa  404  Where 
a  book-keeper  appropriated  specific  sums  of  money  to  take  the  place  of 
money  which  he  had  already  appropriated  to  his  own  use,  and,  in  making 
out  his  monthly  reports,  reported  such  sums  as  unpaid. — ^Bowman  v.  Brown, 
52  Iowa  487.  Where  defendant  concealed  the  facts  as  to  the  disposition 
made  by  him  of  some  of  the  property  intrusted  to  him  as  agent  for  sale  on 
certain  prescribed  terms,  and  rendered  a  false  account  of  his  agency  in 
regard  to  it,  and  a  demand  was  made  on  him  for  the  property  in  question, 
which  he  faUed  to  comply  with. — State  v.  Pierce,  77  Iowa  246.  Where  the 
treasurer  of  a  railroad  company  deposited  in  a  bank,  to  his  own  credit  as 
treasurer,  money  of  the  company,  and  afterwards  in  that  capacity  drew 
his  own  check  upon  the  bank  therefor,  and  received  the  amount  of  it  in 
bills,  which  he  fraudulently  converted  to  his  own  use;  although  when  he 
drew  the  money  from  the  bank  he  did  not  intend  to  appropriate  it,  and 
although  when  he  converted  it  he  intended  to  make  it  good,  and  had  the 
means  to  do  it  — Ck>m.  v.  Tuckerman,  10  Gray  178.  See  Com.  v.  Mason, 
105  Mass.  168.  Where  one,  having  taken  a  promissory  note  for  the  pur- 
pose of  causing  it  to  be  discounted  at  a  bank  for  another  person,  sent  it, 
with  fraudulent  intent,  to  the  cashier,  with  other  notes,  to  be  discounted 
on  his  own  account,  and  with  such  intent  procured  the  proceeds  to  be 
passed  to  his  own  credit ;  and  it  is  immaterial  that  he  afterwards  paid  part 
of  the  proceeds  upon  the  request  and  account  of  the  owner. — Com.  v.  But- 
terick,  100  Mass.  1;  97  Am.  Dec.  65.  Where  one,  having  taken  from  the 
maker  of  a  promissory  note,  as  security  for  his  liability  as  indorser,  prop- 
erty which  might  be  the  subject  of  larceny,  fraudulently  pledged  it  for  his 
own  debt,  after  the  payment  of  the  note  by  the  maker. — Id.  Where  a 
township  treasurer  misappropriated  his  trust  funds,  and  fraudulently 
refused  to  account  for  them  ;  whatever  form  the  funds  may  have  taken. — 
People  V.  Bringard,  80  Mich.  22.  Where  a  public  administrator  failed  to 
pay  over  funds  collected  by  him  in  his  official  capacity,  pursuant  to  his 
duty. — State  v.  Borowsky,  11  Nev.  119.    Where  defendants  fraudulently 
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§  371.  What  does  not — There  can  be  no  embezzlement  in 
the  absence  of  a  trust ;  therefore,  where  a  clerk  deposits  money 
with  his  employer  to  be  held  as  secmrity  for  the  faithful  dis- 
charge of  his  duties,  the  employer's  failure  to  return  the 
money  does  not  constitute  embezzlement,  since  the  deposit 
creates  a  debt,  and  not  a  trust.  ^  And  there  must  be  an  intent 
to  feloniously  appropriate,  at  the  time  of  the  appropriation ;  if 
the  appropriation  is  made  upon  the  belief,  honestly  enter- 
tained by  the  defendant,  that  he  has  lawful  title  or  right  to 
the  money  or  property,  the  act  is  not  criminal.'  Thus,  in  the 
absence  of  proof  of  animus  fv/rcmdi^  the  act  of  a  servant  in 
giving  away  old  tools  of  his  master,  will  be  presumed  a  matter 
of  charity  and  not  embezzlement.'  And  a  tradesman  to  whom 
raw  materials  are  given  to  be  converted  into  manufactured 
articles,  who  contracts  and  receives  them  in  good  faith,  is  not 
guilty  of  embezzlement,  by  a  subsequent  wrongful  conversion 
of  the  manufactured  articles.*  So,  where  a  party  receiving 
money,  has  a  right  to  mix  it  with  his  own,  being  accountable 
for  a  balance,  an  indictment  for  embezzlement  wiU  not  lie 
upon  a  misapprppriation.  Where,  therefore,  a  person  was 
indicted  for  embezzling  a  balance  due  from  him  to  an  insurance 
company,  for  whom  he  had  received  for  premiums  various 
sums  at  various  times  from  different  individuals,  a  part  of 
which  he  had  paid  over,  and  the  appropriation  of  no  specific 
money  by  him  was  shown,  it  was  held  that  his  conviction 
could  not  be  sustained.*  And,  under  this  rule,  a  guardian 
who,  in  good  faith,  uses  the  money  of  his  ward  in  his  own 
business,  expecting  and  intending  to  fully  account  for  the  same 
to  his  ward  with  interest,  is  not  guilty  of  embezzlement  if, 
without  fraud  on  his  part,  the  money  is  lost  by  the  failure  of 
his  business.  *     So,  also,  where  on  the  trial  of  an  indictment 

concealed  effects  of  the  deceased  before  administaration  granted,  with  the 
intent  of  finaUy  converting  the  same  to  their  own  use,  but  which  the  admin- 
istrator afterwards  found  in  their  possession.— Spaulding  v.  Cook,  48  Yt.  145. 
>  Mulf  ord  V.  People,  28  N.  E.  Rep.  1096. 

*  Beaty  v.  State,  82  Ind.  228. 

*  State  y.  Fritchler,  64  Mo.  425. 

*  People  V.  Burr,  41  How.  Pr.  298. 

»  People  V.  Howe,  2  N.  Y.  Supreme  N.  S.  888. 
^  •  Myers  v.  State.  4  Ohio  Cir.  Ct  570. 
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against  the  treasurer  of  a  bank,  for  fraudulently  taking  and 
secreting  moneys  with  intent  to  appropriate  the  same  to  his 
own  use,  the  evidence  tended  to  show  that  the  defendant  took 
the  money  from  a  depositor  without  any  fraudulent  intent  to 
convert  it  to  his  own  use,  and  entered  it  properly  in  the  books 
of  the  bank,  and  that  five  days  afterward  he  altered  the  entries 
in  the  books  in  order  to  conceal  the  fact  that  he  had  received 
this  sum,  thereby  to  cover  up  some  previous  deficit  occasioned 
by  former  dishonest  and  fraudulent  acts,  it  was  held  that  a 
verdict  of  guilty  was  erroneous.*  In  Kentucky,  where  a 
church  appoints  one  as  its  agent  to  solicit  and  collect  subscrip- 
tions for  repairing  the  church,  and  the  agent  collects  money 
from  various  persons  which  he  fails  to  pay  over  to  the  church, 
he  cannot  be  indicted  for  embezzlement,  under  Gen.  St.  ch. 
29,  art.  12,  §  2,  punishing  any  person,  who,  being  intrusted 

'  Com.  V.  Shepard,  1  Allen  575.  Defendant  hauled  seyeral  bales  of  ootton 
to  a  gin-mill  for  the  owner  of  the  cotton.  One  of  the  bales  he  marked  with 
his  son's  name,  and  he  also  took  the  receipt  for  it  in  the  same  name.  After- 
wards, on  being  questioned  as  to  the  number  of  bales  he  had  taken  to  the 
mill,  he  tamed  the  receipt  over  to  the  owner.  JBeZd,  that  defendant  was 
not  guilty,  within  C!ode  Ala.  1886,  g  87d5,  which  requires  that  to  prove 
embezzlement  defendant  must  be  shown  to  have  fraudulently  converted 
property  to  his  own  use,  or  fraudulently  secreted  it  with  intent  to  convert 
it  to  his  own  use.— Penny  v.  State,  88  Ala.  105.  Prosecutor  testified  that 
he  delivered  a  horse  to  defendant  under  an  agreement  that  defendant 
should  take  the  horse  and  sell  him,  and  be  at  aU  expense,  and  have  aU  over 
$45  the  horse  brought;  that  he  afterwards  changed  the  terms  by  making  it 
$40  instead  of  $45;  that  defendant  sold  the  horse  for  $80,  taking  a  note  for 
$19,  which  he  tendered  to  prosecutor,  and  which  prosecutor  refused,  and 
$11  in  money,  which  he  said  he  used  in  paying  for  feed  for  the  horse.  Held, 
that  these  facts  did  not  show  a  fraudulent  conversion  by  defendant  of  the 
proceeds  of  the  sale.— Etheridge  v.  State,  78  Qa.  840.  Rev.  St.  Wis.  §g  1751, 
1756,  g^ve  corporations  a  lien  on  stock  for  debts  due«from  the  owner  there- 
of, which  continues  until  the  stock  is  transferred  on  the  corporation's 
books,  and  the  stockholder  discharged  from  liability.  An  information 
charged  defendant,  the  secretary  of  a  corporation,  with  embezzling  a  cer- 
tificate of  stock  issued  to  him,  which  he  had  deposited  with  the  corporation 
as  security  for  such  stock,  and  of  which,  as  secretary,  he  had  possession. 
It  appeared  that  defendant  had  deposited  the  certificate  with  a  bank  as 
security  for  his  individual  note,  but  there  was  no  evidence  that  he  claimed 
to  be  the  absolute  owner  of  the  certificate,  or  tried  to  pledge  the  corpora- 
tion's interest  therein.  Held,  that  it  would  not  be  presumed  that  he 
attempted  to  pledge  more  than  his  own  interest,  and  a  conviction  could  not 
be  sustained.— State  v.  Williamson,  42  N.  W.  Rep.  111. 
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with  money  to  be  delivered  to  another,  embezzles  or  fraudu- 
lently converts  it  to  his  own  use.  The  money  could  not  be 
considered  as  paid  to  one  to  be  delivered  to  another,  but  pay- 
ment to  the  agent  was  equivalent  to  payment  directly  to  the 
church.*  In  Massachusetts,  the  conversion,  by  a  mechanic,  of 
materials  received  by  him  at  his  shop,  is  not  embezzlement 
within  the  statute  (K.  S.  ch.  126,  §  29)."  And  conversion  of 
money  by  one  to  whom  it  has  been  paid  through  mistake  is 
not  embezzlement,  under  the  statute  of  1857,  chapter  233, 
there  being  no  breach  of  a  trust  or  violation  of  confidenoe 
intentionally  reposed  by  one  party  and  voluntarily  assumed  by 
the  other.*  The  disposal  of  collateral  security  by  the  holder, 
before  the  debt  becomes  due  and  payable,  is  made  punishable 
under  a  special  statute,  and  hence  is  not  indictable  under  the 
general  statute  concerning  embezzlement.*  In  Minnesota, 
under  a  statute  making  it  larceny  to  embezzle  "  any  money  or 
property  of  another,"  the  money  or  property  embezzled  must 
be  entirely  the  money  or  property  of  another,  and  therefore, 
if  the  accused  have  an  interest  in  any  part  of  it,  he  cannot  be 
convicted  of  embezzlement.'  In  Nebraska,  in  an  action  of 
slander  for  charging  embezzlement,  defendant  pleaded  that  the 
charge  was  true,  and  asked  an  instruction  that  if  plaintiff,  as 
a  school-district  treasurer,  had  refused  to  pay  drafts  drawn  cm 
him  by  the  proper  officer,  this  was  embezzlement,  the  question 
of  whether  there  were  funds  being  ignored.  It  was  held  that 
the  instruction  was  properly  refused.  *     In  New  Hampshire, 

*  Shelbum  v.  Commonwealth,  85  Ky.  173. 
'  Com.  V,  Young,  9  Gray  5. 

»  Com.  V.  Hays,  14  Gray  62;  74  Am.  Dec.  662. 

♦  Com.  V.  Butterick,'100  Mass.  1;  97  Am.  Dec.  65. 
»  State  V.  Kent,  22  Minn.  41;  21  Am.  Rep.  764. 

•  Chaplin  v.  Lee,  18  Neb.  440.  An  agent  for  the  sale  of  machinery  agreed 
with  his  employer  "  to  remit  *  *  *  the  proceeds  of  each  *  •  •  sale 
as  early  as  the  day  following  the  delivery  of  the  machinery  to  the  pur- 
chaser. If  the  said  sale  was  aU  for  cash,  the  full  commissions  *  •  * 
may  be  retained;  or  if  a  time  sale,  the  fuU  settlement  for  the  same  shaU  be 
remitted,  less  the  proportion  of  commissions  due  on  the  cash  received;  the 
balance  of  the  commission  shall  be  due  pro  rata  as  the  cash  is  paid  on  the 
notes.  If  any  cash  received  on  sales  *  *  *  is  not  remitted  as  agreed, 
*  *  *  the  party  of  the  second  part  shall  not  only  be  legally  liable,  but 
agrees  that  the  settlement  shall  be  made  on  the  time-sale  basis,  and  ten  per 
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the  statute  against  embezzlement  does  not  embrace  the  case  of 
a  partner  who  embezzles  the  property  of  the  firm.*  In  New 
Jersey,  under  Supp.  crimes  act,  approved  March  17,  1874, 
(Kev.  p.  262,  §  201),  making  it  a  misdemeanor  for  any  agent 
intrusted  with  the  sale  of  goods  to  fraudulently  convert  them 
or  their  proceeds  to  his  own  use,  mere  neglect  to  pay  over 
such  proceeds  is  not  sufficient  proof  of  conversion  to  warrant  a 
conviction."  In  Texas,  a  fraudulent  conversion  by  a  bailee  for 
hire  is  not  embezzlement;*  and  it  is  not  a  crime  to  receive 
embezzled  property,  knowing  the  same  to  have  been  embezzled.^ 
A  conviction  for  embezzlement  or  theft  under  Pasc.  Dig.  art. 
2423,  prohibiting  fraudulent  conversion  of  trust-money,  is  not 
sustained  by  mere  proof  that  the  money  was  an  advanced  pay- 
ment on  a  contract  which  the  accused  wholly  failed  to  per- 
form.* And  under  a  statute  making  the  embezzlement  of 
property  of  the  value  of  $20  and  more  a  felony,  and  of  prop- 
erty of  less  value  a  misdemeanor  only,  a  sewing-machine  agent 
who,  under  the  terms  of  his  employment,  is  entitled  to  a  com- 

cent.  interest  shall  be  paid  on  aU  cash  so  retained."  Heldt  that  the  agent 
oould  not  be  convicted  of  embezzlement  for  retaining  money  contrary  to 
the  agreement. — Miller  v.  State,  16  Neb.  179. 

*  State  y.  Butman,  61  N.  H.  511.  Ck>mp.  Laws  Dak.  §  6799,  provides: 
*'If  any  person,  being  a  trustee,  •  •  *  or  being  otherwise  interested 
with  or  having  in  his  control  property  for  the  use  of  any  other  person, 
*  *  *  fraudulently  appropriates  it  to  any  purpose  not  in  the  due  and 
lawful  execution  of  his  trust,"  he  shall  be  guilty  of  embezzlement.  Section 
4086  declares  **  the  relations  of  partners  are  confidential.  They  are  trustees 
for  each  other,  within  the  meaning  of  chapter  1  of  the  title  on  Trusts." 
Said  chapter  1,  §  8915,  provides  that  **  every  person  who  voluntarily 
assumes  a  relation  of  personal  confidence  with  another  is  deemed  a  trustee 
within  the  meaning  of  this  chapter,  not  only  as  to  the  person  who  reposes 
such  confidence,  but  also  as  to  all  persons  of  whose  affairs  he  thus  acquires 
information  *  •  *  or  over  whose  affairs  he,  by  such  confidence,  obtains 
control."  Held^  that  the  misappropriation  of  partnership  funds  by  a 
general  partner,  with  felonious  intent,  was  not  embezzlement,  within  the 
meaning  of  said  statutes,  to  constitute  which  the  property  embezzled  must 
have  been  the  property  of  another,  which  cannot  be  affirmed  of  partnership 
property  with  respect  to  the  ownership  of  any  of  the  partners.— State  ▼. 
Reddick,  48  N.  W.  Rep.  846 

*  Fitzgerald  v.  State,  50  N.  J.  L.  475. 
>  Reed  v.  State,  16  Tex.  App.  586. 

*  Leal  V.  State.  12  Tex.  App.  279. 

»  Keeller  v.  State,  4  Tex.  App.  527. 
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mission  of  fifteen  per  cent,  of  all  his  sales,  and  who  sells  a  machine 
for  $20,  and  appropriates  the  proceeds,  is  not  guilty  of  a 
felony  unless  some  further  act  remained  to  be  done  before  he 
had  the  right  to  appropriate  his  commissions.  *  Pen.  Code,  art. 
786,  defines  embezzlement  to  be  the  misapplication  or  conver- 
sion, by  an  agent  of  employe,  of  money  or  property  coming 
into  his  possession  by  virtue  of  his  agency  or  employment. 
Therefore,  a  clerk  who  collects  a  biU  from  a  debtor  of  his 
employer  without  authority,  and  outside  the  scope  of  his 
employment,  and  converts  the  money,  is  not  guilty  of  embezzle- 
ment.* 

While  an  assignee  in  bankruptcy  is  an  oflBcer  of  the  court, 
he  is  not  an  officer  within  the  purview  of  the  TJ.  S.  Rev. 
Stat.,  §  6604,  defining  the  ofiPense  of  embezzlement  by  court 
officers,  and  there  seems  to  be  no  other  statute  embracing 
assignees  in  bankruptcy  for  the  specific  offense  of  embezzle- 
ment. •  In  Massachusetts,  a  town  treasurer  who  obtains  money 
from  a  bank  on  the  town's  note,  and  uses  the  money  in  paying 
proper  town  charges,  is  not  guilty  of  embezzlement,  although 
he  does  not  account  to  the  town  for  the  money,  and  although 
its  use  is  contrived  as  part  of  a  scheme  to  defraud  the  town,  to 
cover  up  an  embezzlement  made  or  to  be  made.* 

»  Aldrich  v.  State,  16  S.  W.  Rep.  251. 

•  Brady  v.  State,  21  Tex.  App.  659.  In  a  trial  of  W.  for  embezzlement, 
there  was  evidence  that  he  was  furnished  with  sewing-machines  for  sale  on 
terms  requiring  him  to  account  for  them  to  his  principal  in  money,  or  in 
purchase-money  notes  payable  to  his  principal;  but,  by  contract  outside  of 
the  terms  of  his  agency,  W.  was  authorized  by  his  principal  to  sell 
machines  for  live-stock,  on  condition  that  he  would  convert  the  stock  into 
money  and  account  to  his  principal  in  money.  He  traded  machines  for 
horses,  and,  when  required  to  account,  tendered  the  horses  to  his  principal, 
who  refused  to  receive  them,  whereupon  he  sold  the  horses  for  money  and 
retained  the  money,  disregarding  his  principal's  demand  for  it.  Held,  that 
the  authority  conferred  on  W.  to  trade  the  machines  for  horses  and  con- 
vert the  horses  into  money  so  changed  the  character  of  the  contract  that 
neither  the  horses  nor  their  proceeds  were  the  property  of  the  principal,  and 
the  law  of  embezzlement  could  not  apply  thereto.— Webb  v.  State,  8  Tex. 
App.  810. 

» U.  S.  V,  Bixby,  6  Fed.  Rep.,  875. 

^Commonwealth  v.  Este,  140  Mass.  279.  An  arrangement  was  made 
between  a  city  treasurer  and  defendant,  a  banker,  by  which  aU  ci^  taxes 
were  to  be  paid  to,  and  disbursed  by,  the  defendant,  who  also  agreed  to  pay 
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§  372.  Embezzlement  and  larceny^  distinguished.' — ^Em- 
bezzlement, though  kindred  to  larceny  is  a  separate  and 
distinct  offense.  Larceny  iAvolves  the  idea  of  an  unlawful 
acquisition,  whereas  embezzlement  is  the  fraudulent  conversion  of 
personal  property  after  its  possession  has  been  lawfully  acquired.  • 
Thus  the  felonious  taking  of  goods  from  the  owner's  shop  by  a 
clerk  and  packer  in  their  employ,  who  had  keys  by  means  of 
which,  at  the  time  in  question,  he  entered  the  shop  after  it  was 
closed,  but  who  was  not  a  salesman,  although  the  owners  had 
occasionally  allowed  him  to  take  and  sell  goods  for  them,  is 
larceny,  and  not  embezzlement.'  And  if  one  hires  a  horse, 
having  at  the  time  the  felonious  intent  to  deprive  the  owner 
of  him,  the  offense  is  larceny ;  if  the  original  intent  was  not 
felonious,  but  if  the  felonious  intent  was  formed  afterwards, 
the  offense  is  embezzlement.^  If  the  servant  or  agent  has 
merely  the  custody  of  the  goods  which  he  feloniously  appro- 
priates, the  offense  is  larceny ;  if  he  has  the  possession,  it  is 

to  the  tareasurer  his  lawful  fees,  and  to  refund  to  the  city  or  to  the  treasurer, 
when  called  for,  any  balance  that  might  be  due,  in  the  funds  of  the  bank. 
The  taxes  receiyed  by  defendant  were  mingled  with  other  funds  of  the 
bank,  and  paid  out  in  the  usual  course  of  business.  Held,  that  the  taxes 
were  received  as  an  ordinary  deposit,  and  the  defendant,  having  failed, 
could  not  be  held  guilty  of  embezzlement. — People  v.  Wadsworth,  68  Mich. 
600. 

In  the  following  cases  the  conversion  was  held  not  to  constitute  embez- 
zlement: Where  money  was  deposited  with  a  married  woman  by  a  third 
person  to  keep  for  him,  and  the  husband,  knowing  the  facts,  converted  it  to 
his  own  use.— Pullam  v.  State,  78  Ala.  81 ;  56  Am.  Rep.  21.  Where  an 
employe  of  a  mercantile  house,  having  charge  of  the  money  of  the  con- 
cern, and  being  about  to  leave  their  employment,  took  money  of  the  firm 
in  his  hands  equal  to  the  amount  due  him  as  the  balance  of  his  salary, 
without  the  knowledge  and  against  the  wish  of  his  employers,  and  charged 
the  same  to  himself  on  their  books.— Ross  v.  Innis,  85  111.  487;  85  Am.  Dec. 
878.  Where  one  placed  his  money  in  the  hands  of  another,  relying  upon 
his  honesty  or  responsibility  for  its  return,  with  the  stipulated  interest,  and 
the  latter  failed  to  properly  account  for  the  money  so  received.— Kribs  v. 
People,  82  111.  425.  Where  a  woman  allowed  a  man  to  take  bank  bills  for 
the  purpose  of  counting  them  in  her  presence,  and  taking  therefrom  a  small 
sum  which  she  consented  to  lend  him,  and  instead  of  returning  any  portion, 
he  walked  away  with  the  whole. — Ck)m.  v.  0*Matley,  97  Ifass.  584. 

1  See  also  supra,  g  56. 

•  Simco  V.  State,  8  Tex.  App.  406. 

'  Ck>m.  V.  Davis,  104  Maw.  548. 

4  People  V.  Salorse,  62  Cal.  189. 
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embezzlement/  If  the  goods  of  a  master,  fraudulently  appro- 
priated by  his  servant,  were  not  in  the  actual  or  constructiye 
possession  of  the  master  at  the  time  they  were  taken,  the 
ofFense  of  the  servant  will  be  embezzlement,  and  not  larceny. 
But  the  servant  of  a  copartnership  is  not  liable  on  an  indict- 
ment  for  embezzlement  for  fraudulently  appropriating  money 
which  he  received  from  one  member  of  the  firm  with  direc- 
tions to  carry  it  to  another.  The  crime  is  larceny,  and  not 
embezzlement.*  In  Indiana,  whatever  would  be  embezzlement 
under  the  act  of  1879  (Acts  1879,  p.  126),  would  not  be 
larceny,  though  it  might  have  been  larceny  before  the  passage 
of  that  act,  that  act  having  the  effect  of  so  modifying,  by 
implication,  the  older  statutes  defining  larceny.  Hence  a 
servant  who,  being  without  fraud,  entrusted  with  the  posses- 
sion of  his  master's  goods,  feloniously  sells  and  thus  converts 
them  to  his  own  use,  is  now  guilty  of  embezzlement  and  not 
of  larceny.*  So  much  of  article  714  of  the  Texas  Revised 
Code  of  Proceedure  as  purports  to  make  the  offense  of  theft 
include  the  incompatible  offense  of  embezzlement  is  unconsti- 
tutional and  void,  and  a  conviction  for  embezzlement  cannot 
be  had  upon  an  indictment  for  theft.*  Where  one  contracted 
to  transport  certain  goods  for  the  government,  and,  after  tak- 
ing them  from  a  railroad  company,  by  which  they  had  been 

*  Warmoth  v.  Commonwealth,  81  Ky.  188. 

*  Com.  y.  Berry,  99  Mass.  428;  96  Am.  Dec.  767.  The  defendant  on  the 
first  night  after  his  employment  as  clerk,  was  left  in  charge  of  the  store, 
and  carried  off  from  it  a  quantity  of  money  and  goods.  The  next  day  he 
was  apprehended,  while  leaving  the  country,  at  some  distance  from  the 
place  where  the  act  was  committed,  and  the  money  and  goods  were  found 
upon  him.  Held,  that  under  Pasch.  Dig.  art  2885,  the  facts  constituted 
theft,  and  not  embezzlement.— Cobletz  v.  State,  86  Tex.  853.  The  evidence 
showed  that  defendant,  pretending  to  illustrate  the  manner  of  drawings  at 
the  Louisiana  lottery,  placed  upon  a  table  a  paper  covered  with  squares  and 
figures,  and  induced  witness  to  place  his  money  upon  the  table  with  the 
understanding  that  it  would  be  returned  as  soon  as  defendant  had  com- 
pleted the  illustration;  that  as  soon  as  the  money  was  placed  upon  the  table 
defendant  took  the  same,  and  refused  to  return  it.  Held,  that  the  evi- 
dence established  larceny,  and  would  not  support  a  conviction  for  embez- 
zlement.—People  V.  Johnson,  (Cal.)  27  Pac.  Rep.  668. 

»  State  V.  Wingo,  89  Ind.  204. 

*  Huntsman  v.  State,  12  Tex.  App.  619.  Contra,  Simco  v.  State,  8  Tex. 
App.  406. 
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carried,  under  his  care,  to  a  certain  point,  converted  them  to 
his  own  use,  the  crime  committed  was  embezzlement  and  not 
larceny/ 

§  373.  Gonstr notion  of  statutes. — ^No  exception  or  proviso 
of  any  kind  is  contained  in  the  act  of  Congress  of  August  6, 
1846  (9  Stat,  at  L.  63),  making  a  paymaster  in  the  army  who 
embezzles  public  money  guilty  of  felony.  The  only  limitation 
applicable  to  the  offense,  is  enacted  in  section  32  of  the  act  of 
April  30,  1790."  In  Alabama,  under  Code  1876,  §  4377,  pun- 
ishing the  embezzlement  of  property  as  if  the  agent  had  stolen 
it,  and  the  larceny  of  an  ox  being  now  made  a  felony  without 
regard  to  value  by  Ala.  Code  1876,  §  4358,  the  embezzle- 
ment of  an  ox  was  a  felony  without  regard  to  value.*  In 
Arkansas,  under  act  March,  1885,  §  12,  providing  that 
attorneys  employed  to  collect  moneys  due  the  school  fund  may 
retain  as  fees  ten  per  cent,  of  the  amounts  collected,  and  shall 
without  delay  transmit  the  remainder  to  the  state  treasurer, 
one  who  thus  collects  monevs  is  a  ''bailee, " — within  the  mean- 
ingof  Mansf.  Dig.  §  1640,  declaring  that,  if  ''any  carrier  or 
other  bailee"  shall  embezzle  any  money  or  other  thing  of 
value  which  shall  have  come  into  his  possession,  he  shall  be 
guilty  of  larceny  —  and  not  a  mere  debtor  of  the  school  fund ; 
nor  does  his  right  to  retain  the  commission  make  him  a  tenant 
in  common  of  the  whole  sum  collected.*  In  Indiana  by  the 
proviso  of  act  of  March  21,  1879,  §  3,  on  the  subject  of 
embezzlement,  the  right  to  prosecute  for  offenses  committed 
under  the  previous  statute  on  that  subject,  and  the  right  to 
continue  prosecutions  jJending  thereunder,  were  saved. '  Under 
Rev.  St.  1881,  §§  6046-6053,  making  the  duties  and  liabilities 
of  surviving  partners,  undertaking  to  settle  the  partnership 
affairs,  similar  to  those  of  executors  and  administrators,  such  a 
surviving  partner  is  a  "person  acting  in  a  fiduciary  capacity," 
within  the  meaning  of  section  1952,  which  provides  that 

»  McCann  v.  U.  S.,  2  Wy.  267. 
«  U.  S.  V.  Cook,  17  WM.  168. 

*  Washington  v.  State,  72  Ala.  272. 

*  Wallis  V.  State,  16  S.  W.  Rep.  821. 
»  State  V.  Smith,  72Ind.  649. 
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*' whoever,  being  the  administrator,  *  *  *  executor, 
*  *  *  or  guardian,  *  *  *  or  trustee,  or  other  person 
acting  in  a  fiduciary  capacity,  without  good  cause,  fails  or 
refuses,  where  legally  required,  *  *  *  to  account  for  or 
pay  over  *  *  *  any  money,  choses  in  action,  or  other 
property  which  may  have  come  into  his  hands  by  virtue  of 
such  office,  duty,  or  trust,  shall  be  deemed  guilty  of  embezzle- 
ment."* The  assets  of  the  partnership  are  in  the  surviving 
partner's  possession  by  virtue  of  the  trust,  within  the  meaning 
of  this  section,  when  he  has  filed  the  inventory  and  bond 
required,  and  entered  on  the  discharge  of  his  duties  imposed 
on  him  by  sections  6046-6063."  In  Kansas,  chapter  83  of 
the  Laws  of  1873,  amending  section  88  of  the  crimes  act  (ch. 
31,  Gen.  Stat.),  includes  within  its  provisions  a  county  treas- 
urer as  liable  to  the  penalties  for  embezzlement.*  In  Laws 
1873,  ch.  83,  §  1,  prohibiting  embezzlement  by  an  *' agent," 
etc.,  of  any  * 'corporation,"  the  word  "corporation"  cannot 
apply  to  the  State.  But  the  latter  half  of  the  section  extends 
the  word  '*  agent"  to  include  the  agent  of  any  party,  whether 
private  person,  partnership,  corporation  or  the  State.*  The 
Louisiana  statute  of  1871,  creating  additional  remedy  for 
embezzlement,  breach  of  trust  or  fraud,  on  the  part  of  col- 
lectors of  taxes,  in  no  manner  conflicts  with  section  1693, 
Rev.  Stat.  1870,  and  the  latter  is  not  therefore  repealed  by 
the  former.'  In  Maryland,  Code,  art.  27,  §  80,  provides  that 
any  person  holding  office,  whether  elected  or  appointed,  who 
shall  fraudulently  embezzle,  or  appropriate  to  his  own  use, 
money  or  evidences  of  debt  which  he  is  bound  to  account  for 
or  deliver  to  the  treasurer  of  the  State,  "or  to  any  other 
pereon  by  law  authorized  to  receive  the  same,"  shall  be  guilty, 
etc.  The  title  of  the  act,  as  originally  enacted,  was  "an  act 
to  punish  the  fraudulent  embezzlement  or  appropriation  of 
money  *  *  *  by  persons  elected  to  any  office  or  holding 
office  under  some  one  authorized  to  appoint. ' '    It  was  held  that 

»  state  V.  Matthews,  38  N.  E.  Rep.  703. 

»Id. 

» State  V.  Smith,  18  Kan.  274. 

*  State  V.  Bancroft,  22  Kan.  170. 

*  State  V.  Doherty,  25  La.  An.  119. 
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the  State  Treasurer  was  punishable  under  the  statate  for 
fraudulently  appropriating  to  his  own  use  the  moneys  of  the 
State/  In  Massachusetts,  the  treasurer  of  a  savings  bank 
is  within  the  purview  of  Gten.  St.  oh.  161,  §  38, 
relating  to  embezzlement  of  bank  property  by  bank  officers.* 
In  Missouri,  the  statute  remedy,  Wagn.  Stat.  170J,  §§  7, 
25,  for  an  agent's  failure  to  pay  over  collections  to  the  com- 
missioners of  the  Northwestern  Insane  Asylum,  is  concurrent 
with  the  common-law  remedy.*  Under  Wag.  St.  §  37,  pro- 
viding that  '  ^  if  any  carrier  or  other  bailee  shall  embezzle, 
*  *  *  he  shall,  on  conviction,  be  adjudged  guilty  of  lar- 
ceny,'' a  bailee  who  is  not  a  carrier  may  be  found  guilty  of 
embezzlement.*  Eev.  St.  §  1312,  only  applies  to  the  theft  or 
embezzlement  of  an  instrument  in  writing  ^  ^  being,  or  pur- 
porting to  be,  the  act  of  another, ' '  and  not  to  a  chattel  mort- 
gage executed  by  defendant.*  In  New  Mexico,  under  Gen. 
Laws,  p.  268,  §  22,  providing  that  if  any  officer,  etc.,  shall 
embezzle,  etc. ,  any  money  or  property  of  another,  which  shall 
have  come  to  his  possession  or  shall  be  under  his  care  by  virtue 
of  such  employment,  he  shall  be  deemed  guilty,  etc. ,  it  is  not 
necessary  to  show  that  the  money  was  received  by  defendant 
from  some  one  on  account  of  the  defendant's  principal.  The 
defendant  need  not  have  been  the  *  *  clerk  "  or  "  servant ' '  of 
the  person  whose  money  was  taken;  it  is  enough  that  the 
relation  of  principal  and  agent  subsisted  between  them.  The 
act  of  89  Geo.  III.,  relating  to  embezzlement,  is  not  part  of 
the  common  law  of  New  Mexico.*  In  New  York,  the  com- 
mon-law distinction  between  felonies  and  misdemeanors  is  not 
wholly  abolished.*  One,  however,  who,  prior  to  the  passage 
of  the  Penal  Code,  was  absent  at  the  time  of  the  embezzle- 
ment of  public  moneys  by  his  partner,  a  public  officer,  and 
was,  at  most,  only  an  accessory  before  the  fact,  could  not  be 

1  State  y.  Archer,  20  Atl.  Rep.  172. 

*  Commonwealth  ▼.  Pratt,  187  Mass.  28. 

*  State  y.  Bittinger,  55  Mo.  596. 

^  State  y.  Broderick,  7  Mo.  App.  19. 

*  State  y.  Grisham,  90  Mo.  168. 

*  Territory  y.  MaxweU,  2  New  Mex,  250. 
^  People  y.  Lyon,  88  Hun  628. 
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indicted  under  Laws  1875,  oh.  19,  providing  for  the  punish- 
ment of  "wrongs  affecting  public  moneys,"  the  offense 
charged  being  a  felony,  not  a  misdemeanor.*  In  North  Caro- 
lina, Code,  §  1014,  which  declares  that  if  any  officer,  agent, 
etc. ,  of  any  corporation,  shall  embezzle  any  money  he  shall  be 
guilty  of  a  felony,  does  not  embrace  clerics  of  the  superior 
courts  and  like  public  officers;  nor  does  §  1090,  which  makes 
it  a  misdemeanor  for  a  clerk  or  certain  other  officers  to  will- 
fully neglect  or  refuse  to  discharge  the  duties  of  his  office, 
embrace  by  implication  embezzlement  by  a  clerk  of  the  supe- 
rior court ;  and  embezzlement  by  such  clerk  of  money  in  his 
hands  as  such  officer,  belonging  to  a  private  individual,  is  not 
covered  by  §  1016,  which  prescribes  the  penalty  for  embezzle- 
ment, by  the  officer  or  employe  of  a  county,  of  the  county 
funds  intrusted  to  him."  In  Pennsylvania,  act  March  31, 1860, 
§  125  (Penal  Code),  making  the  embezzlement  of  the  proceeds 
of  the  sale  of  ''  merchandise  "  by  consignees  a  criminal  offense, 
embraces  the  proceeds  of  horses  consigned  for  sale.*  In  Texas, 
the  act  of  March  16,  1883,  declaring  that  one  fraudulently  and 
knowingly  receiving  property  so  acquired  by  another  as  that 
the  acquisition  comes  within  the  meaning  of  embezzlement, 
shall  be  punished,  etc.,  is  not  too  indefinite  to  l>e  opera- 
tive.* In  Washington,  Code  1881,  §  835,  proyiding  that 
if  any  person  to  whom  any  money  or  other  property 
is  intrusted  for  hire  shall  embezzle  the  same,  he  shall 
be  deemed  guilty  of  larceny,  and  on  conviction  thereof  be 
imprisoned  in  the  penitentiary  not  more  than  ten  years  nor 
less  than  one  year,  or  in  the  county  jail  not  exceeding  one 
year,  does  not  allow  different  grades  of  the  offense,  as  for 
grand  and  petit  larceny ;  and  a  person  who  embezzles  prop- 
erty, under  the  circumstances  named,  is  guilty  whether  the 
amount  be  great  or  small.*  In  Wisconsin,  the  law  of  1876, 
ch.  340,  revising  the  subject-matter  of  Kev.  Stat,  of  1858,  ch. 
165,  §§  30,  31,   punishing  embezzlement  by  public  officers, 

J  People  V.  Lyon,  99  N.  Y.  210. 
«  State  V.  Ck>imelly,  104  N.  C.  794. 
2  Com.  V.  Keller,  9  Pa.  Co.  Ct.  258. 
«  Hodges  V.  State,  22  Tex.  App.  415. 
*  State  V.  Weydeman,  28  Pac.  Rep.  749. 
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operates  as  a  repeal  thereof ;  and  containing  no  saving  clause 
as  to  such  ofFense  committed  before  it  took  effect,  the  same  so 
<5ommitted  cannot  now  be  punished.* 

§  374.  Jurisdictional  questions. — In  California,  if  a  person 
in  one  county  is  entrusted  by  another  with  personal  property, 
to  be  returned  to  the  owner,  and  afterwards  takes  it  to  another 
county,  and  there  embezzles  it,  he  cannot  be  tried  for  the  crime 
in  the  county  where  he  received  it,  unless  he  had  conceived 
the  intent  of  committing  the  crime  when  he  received  it.'  In 
Indiana,  under  Rev.  Stat.  1881,  §1581,  where  property  taken 
in  one  county,  by  embezzlement,  has  been  brought  into  another 
county,  the  jurisdiction  of  the  offense  is  in  either  county.*  In 
Kansas,  where  a  person  fraudulently  removes  and  secretes  a 
gelding  with  which  he  has  been  trusted  as  bailee,  with  intent 
to  embezzle  and  convert  the  property  to  his  own  use,  he  may 
be  convicted  therefor  under  the  provisions  of  Comp.  L.  1879, 
ch.  31,  §  90.*  In  Maine,  under  the  statute  (R.  S.  ch.  156,  § 
7),  where  a  person  to  whom  property  is  entrusted,  to  be  car- 
ried for  hire  and  delivered  in  another  State,  before  such  deliv- 
ery fraudulently  converts  the  same  to  his  own  use,  he  is  liable 
whether  the  act  of  conversion  be  in  Maine  or  in  the  other 
State.'  In  Massachusetts,  a  person  embezzling  several  articles 
of  property  at  one  time  may  be  indicted  and  convicted  for 
embezzlement  of  each  article  separately.*  In  Michigan,  the 
embezzlement  of  county  funds  by  a  city  collector  is  cognizable 
by  the  police  justice  of  Detroit  as  an  offense  within  his  gen- 
eral criminal  jurisdiction.  ^     In  Pennsylvania,  embezzlement  by 

>  State  V.  CampbeU,  44  Wis.  529;  State  v.  Van  Stralen,  45  Wis.  437. 

'  People  y.  Murphy,  51  Cal.  376.  The  superintendent  of  a  ranch  in  Tolo 
county  kept  books  there  of  his  receipts  and  expenditures,  making  monthly 
reports  to  his  principal  in  San  Francisco.  He  shipped  horses  to  Sacramento, 
and  there  received  the  proceeds  of  their  sale,  but  made  no  book-entry  or 
report  thereof.  Held,  sufficient  evidence  that  the  embezzlement  was  com- 
mitted in  Sacramento  county  to  justify  the  magistrate  in  holding  him  for 
trial  there.— Ex  parte  Palmer,  86  Cal.  681. 

*  Beaty  v.  State,  82  Ind.  228. 

*  State  V.  Small,  26  Kan.  209. 

>  State  V.  Haskell,  38  Me.  127. 

*  Com.  V.  Butterick,  100  Mass.  1;  07  Am.  Dec.  65. 

^  Attomey-Qeneral  v.  Detroit  Police  Justice,  40  Mich.,  681. 
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the  cashier  of  a  national  bank  is  not  an  indictable  ofFense  under 
the  law  of  Pennsylvania,  and  a  cashier  imprisoned  under  an 
indictment  therefor  is  entitled  to  his  discharge  upon  habeas 
ooTpu%,  The  crime  is  punishable  only  under  the  Federal 
statute/  The  contrary  is  held  in  Connecticut  and  Massaohn- 
setts.' 


CHAPTER  XL. 

WHO  MAY  COMMIT,  AND  OF  WHAT  PROPERTY. 

§  875.  Embezzlement  by  agent,  seryant  or  clerk. 
876.  Who  18  an  employer. 
377.  Who  18  an  agent,  etc. 

878.  Embezzlement  \(j  public  officers. 

879.  Embezzlement  by  de/oeto  officers. 

880.  What  may  be  embezaded,  generaUy. 

881.  Embezzlement  from  the  mail. 

§  375.  Embezzlement  by  agents  seryant^  or  clerk  —  (a) 

Agent.  — Under  a  statute  providing  that ''  every  officer,  agent, 
clerk,  or  servant,  or  person  to  whom  any  money  or  other 
property  shall  be  intrusted  for  any  specific  purpose,  who  shall 
embezzle  or  fraudulently  convert  to  his  own  use,  or  shall  take 
or  secrete  with  intent  to  embezzle  and  fraudulently  convert  to 
his  own  use,  any  money  or  other  property  which  shall  have 
come  into  his  possession,  or  shall  be  under  his  care  or  charge, 
by  virtue  of  such  employment  or  for  such  specific  purpose, 
shall  be  deemed  guilty  of  larceny,  and  may  be  tried,  sentenced, 
and  punished  as  for  any  other  larceny,"  any  agent  is  punish- 
able who  has  money  in  his  possession,  or  Avhich  has  come  into 
his  possession  by  virtue  of  his  agency,  if  he  embezzles  or 
fraudulently  converts  it,  although  he  gets  the  money  by  fraad, 

1  Commonwealth  v,  Ketner,  92  Pa.  St.  372;  37  Am.  Rep.  692. 
*  State  ▼.  TuUer,  34  Conn.  280;  Com.  v.  Barry,  116  Mass.  1.    But  see  Com. 
V.  Felton,  101  Mass.  204. 
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or  before  getting  it  has  oonceived  the  purpose  of  appropria* 
tion ;  and  an  offense  is  punishable  under  this  statute  although 
on  the  same  proof  it  might  be  punishable  as  larceny  at  common 
law.  *  An  agent  who  appropriates  money  left  with  him  by  his 
principal  for  the  purchase  of  land  is  guilty  of  embezzlement, 
although  the  title  to  the  land  is  in  litigation,  and  whether  the 
contract  of  purchase  can  be  completed  depends  upon  the  event 
of  the  suit. '  On  the  trial  of  an  agent  employed  to  sell  goods 
and  authorized  to  receive  payment,  for  embezzlement  of  money 
so  received,  the  fact  that  he  is  paid  in  part  by  commissions  on 
the  sales  made  is  immaterial.  If  such  agent  receives  in  pay- 
ment for  goods  so  sold,  a  check  payable  to  his  own  order,  and 
fraudulently  converts  it  or  its  proceeds,  he  is  guilty  of  embezzle- 
ment, notwithstanding  a  custom  between  him  and  his  employer 
for  him  to  deposit  such  checks  in  his  own  name,  and  send  his 
employer  his  own  checks  in  Ueu  thereof.'  Thus,  an  attorney- 
at-law  is  guilty  of  embezzlement  if,  after  collecting  money  for 
his  client,  he  appropriates  it  to  his  own  use,  without  inform- 
ing his  client  of  the  collection.*  If,  when  the  bailee  sold  the- 
property  intrusted  to  his  care,  he  had  the  intent  to  defraud 
and  appropriate  the  value,  the  question  of  his  authority  to  sell 
is  immaterial.* 

But  an  agent  is  not  guilty  of  embezzling  the  money  of  his 
principal,  upon  refusing  to  pay  it  over  on  demand,  unless  the 
person  making  the  demand  had  authority  so  to  do  from  the 

>  State  V.  Tabener,  14  B.  I.  272;  51  Am.  Bep.  882. 

*  State  y.  Healy,  48  Mo.  681. 

•  Com.  V.  Smith,  129  Mass.  104;  State  v,  Adams,  (Mo.  Sup.)  18  8.  W.  Rep. 
1000;  CampbeU  v.  State,  85  Ohio  St.  70. 

«  People  T.  Tread  well,  69  Cal.  226. 

^  Epperson  v.  State,  22  Tex.  App.  694.  An  agreement  was  entered  into 
between  A.  and  B.,  by  which  B.  undertook,  in  consideration  of  |5,  to  be 
paid  him  by  A.,  to  trade  a  watch,  the  property  of  A«,  for  a  wagon.  The 
watch  being  deliyered  to  B.,  he  did  not  make  the  trade,  but  converted  the 
watch  to  his  own  use.  Heldf  that  he  was  guUty  of  embezzlement.— State 
V.  Foster,  87  Iowa  404.  An  agent  received  his  employer's  money  in  A. 
county,  and  then  returned  to  B.  county,  where  his  employer  did  business, 
and,  in  a  settlement  with  his  employer  denied  that  he  had  received  the 
money,  his  employer  there  fixet  learning  the  fact  of  the  embezzlement. 
Held,  Uiat  at  common  law  (the  Texas  statute  being  silent  on  the  subject), 
the  venue  of  the  offense  was  properly  laid  in  B.  county.— Brown  v.  State, 
28  Tex.  App.  214. 
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principal.*  And  in  order  to  constitute  an  embezzlement  of 
money  collected  by  an  agent  and  not  paid  over,  there  most  be 
a  felonious  intent  at  the  time  of  the  collection  to  deprive  the 
owner  thereof.' 

(5)  Servant — Where  goods  come  into  the  possession  of  a 
servant,  out  of  the  ordinary  course  of  his  employment,  but  in 
pursuance  of  special  directions  from  the  master  to  receive  them, 
and  the  servant  embezzles  the  same,  he  is  indictable.'  Thus, 
where  money  delivered  by  a  bank  to  a  servant  on  the  master's 
check  is  appropriated  by  the  servant  to  his  own  use,  it  is 
embezzlement  and  not  larceny.*  And  where  a  bar-keeper  in 
an  inn,  intrusted  to  carry  letters  to  and  from  the  post-office, 
fraudulently  converted  to  his  own  use  a  letter  inclosing  money, 
given  to  him  to  carry,  it  was  held  that  he  was  guilty  of  embez- 
zlement.' In  New  York,  an  indictment  for  embezzlement  will 
lie  against  a  clerk  or  servant  for  converting  to  his  own  use  the 
money  goods,  etc. ,  of  his  master  or  employer,  as  well  as  for 
thus  converting  the  money,  goods,  etc. ,  of  any  other  person 
which  shall  have  come  into  his  possession,  or  be  under  his  care, 
by  virtue  of  his  employment. ' 

\c)  Clerk, — A  clerk  may  be  convicted  of  embezzlement  of  a 

'  People  V.  Tomlinson,  66  Cal.  844. 

*  State  ▼.  Beilly,  4  Mo.  App.  892.  Plaintiff  in  error  was  indicted  for  the 
embezzlement,  as  agent,  of  certain  moneys  belonging  to  the  M.  M.  Com- 
pany, a  corporation,  received  by  him  on  sales  of  their  machinery.  The 
contract  of  agency,  introduced  in  evidence  on  the  part  of  the  State,  con- 
tained the  foUowing  clause:  **  To  remit  to  the  said  party  of  the  first  part 
the  proceeds  of  each  and  every  sale  as  early  as  the  day  foUowing  the 
delivery  of  the  machinery  to  the  purchaser.  If  the  said  sale  was  for  aU 
cash,  the  full  settlement  for  the  same  shall  be  remitted,  lees  the  proportion 
of  commissions  due  on  the  cash  received;  the  balance  of  the  commission 
shall  be  due,  pro  raia^  as  the  cash  is  paid  on  the  notes.  If  any  casli 
received  on  sales  of  machines  is  not  remitted  as  agreed  in  this  section,  the 
party  of  the  second  part  shaU  not  only  be  legally  liable,  but  agrees  that  the 
settlement  shaU  be  made  on  the  time-sale  basis,  and  ten  per  cent,  interest 
shall  be  paid  on  all  cash  so  retained."  fle/d,  that  money  so  retained  was 
not  embezzled,  and  that  no  conviction  could  be  had  therefor.— Miller  v. 
State,  16  Neb.  179. 

»  State  V.  Costin,  89  N.  C.  511. 

*  Ck)m,  V.  King,  9  Cush.  284. 

»  People  V.  Dalton,  15  Wend.  581. 

*  People  V.  Hennessy,  15  Wend  147. 
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bill  of  exchange,  on  proof  that  he  fraudulently  disposed  of  the 
bill,  which  he  had  obtained  by  virtue  of  his  employment, 
although  it  first  came  to  the  possession  of  his  employer.  ^  So 
a  clerk  who  withdraws  from  the  money-drawer  of  a  cash-register, 
money  that  he  had  deposited  a  moment  before,  without  register- 
ing the  sale  of  the  article  for  which  it  had  been  received,  is  guilty 
of  embezzlement ;  and  he  is  none  the  less  guilty  because  the  pur- 
chase was  a  feigned  one,  made  by  a  detective,  with  money 
furnished  by  the  master.*  Where  a  clerk,  by  authority  from 
his  master,  collects  a  bill  and  fraudulently  converts  the  money, 
the  offense  of  embezzlement  is  complete,  and  if,  afterwards,  he 
collects  a  second  bUl,  and  fraudulently  converts  its  proceeds, 
this  constitutes  a  second  offense.'  A  clerk  has  grain  in  an 
elevator ''under  his  care,"  within  the  meaning  of  the  Ohio 
act  of  1864,  providing  for  the  punishment  of  any  officer,  agent, 
derk,  or  servant  who  shall  embezzle  property  which  may  come 
into  his  possession  or  under  his  care  by  virtue  of  his  employ- 
ment or  office,  where  by  virtue  of  his  employment  he  has  it 
within  his  power,  by  means  of  orders  issued  by  him,  to  transfer 
the  title  to  the  grain.* 

But  where  the  clerk  of  a  mercantile  firm,  whose  duty  it  was 
to  receive,  safely  keep  and  disburse  the  moneys  of  the  firm, 
being  about  to  leave,  took  from  the  money  in  his  hands  the 
amount  due  him  for  his  salary,  without  the  knowledge  or  con- 
sent of  the  firm,  and  charged  the  same  to  himself  on  their 
books,  it  was  held  that  he  was  not  guilty  of  embezzlement. ' 
And  an  indictment  against  a  "clerk  of  an  individual  ledger" 
is  not  sufficient  under  a  statute  against  embezzlement,  etc. ,  by 
a  "  cashier  or  any  other  of  the  officers,  agents,  or  servants  of 
said  corporation,"  etc.* 

§  376.  Who  is  an  employer. — ^A  person  having  in  his  pos- 
session certain  promissory  notes  as  indorsee,  who  employs  an 

>  Lowenthal  ▼.  State,  82  Ala.  589. 

•  Ck)m.  V.  Ryan,  (Mass.)  80  N.  E.  Rep.  864. 

« Rioord  v.  Central  Pacific  R.  R.  Co.,  15  Nev.  167;  Exp.  Ricord,  11  Nev. 
287. 

*  Calkins  ▼.  State,  18  Ohio  St.  866;  98  Am.  Dec.  121. 

*  Ross  T.  Innis,  85  m.  487. 

•  Budd  ▼.  State,  8  Humph.  488;  89  Am.  Dec.  189. 


490  LASOBNY  AKD  KIKDBED  OFFENSES.        [  §  377» 

agent    to    collect    the    same  and  account  to   him  for  the 
proceeds,  is   an   "employer,"   within    the   meaning  of    74 
Ohio  L.   249,  §  11;    and  apon  the  trial  of  the  person  so 
employed,  for  the  embezzlement  of  the  proceeds,  it  is  no 
defense  to  show  that  his  employer  was  boand.  to  account  to 
another  for  the  moneys  thus  taken.  *     So,  under  Ind.  Kev.  St, 
1881,  §  1944,  making  appropriation  by  an  employe  of  prop- 
erty to  whose  possession  the  employer  is  entitled,  embezzle- 
ment, a  consignee  has  sufficient  ownership  to  sustain  an  indict- 
ment charging  embezzlement  from  him  as  owner.*    But  part- 
ners sustain  the  character  of  principals  as  well  as  agents,  and 
have  a  community  of  property  and  interest  in  the  partnership 
effects,  and  therefore  cannot  embezzle  the  funds  of  the  part- 
nership which  they  wrongfully  apply  to  their  individual  uses 
without  mutual  consent.     Still  this  immunitv  does  not  attach 
as  long  as  the  partnership  contract  is  executory  only,  or 
dependant  upon  unperformed  conditions  precedent.' 

§  377.  Who  is  an  agents  servant^  or  elerk. — ^In  Alabama, 
one  who  is  employed  by  a  post  commissary  to  superintend  a 
bakery,  and  whose  duty  it  is  to  receive  all  the  flour  sent  to  the 
bakery  by  the  commissary,  and  have  it  made  into  bread,  and 
deliver  the  bread  on  the  order  of  the  commissary,  may  be 
indicted  for  embezzlement,  as  the  agent  of  the  conmiissary.^ 
But  the  hirer  of  a  domestic  animal  is  not  within  the  statute  of 
embezzlement  which  covers  '*any  private  banker,  commission 
merchant,  factor,  broker,  attorney,  bailee,  or  other  agent."* 
In  Louisiana,  an  attorney  who  has  wrongfully  appropriated 
money  collected  for  his  principal  may  be  convicted  of  embezzle- 
ment, though  he  acknowledged  its  receipt.  *  In  Massachusetts, 
a  bill  collector  is  not  indictable  for  embezzlement  for  appro- 
priating moneys,  collected  on  biUs  in  his  hands,  to  his  own 
use,  because  he  is  not  an  "agent  or  servant,"  within  the 

>  CampbeU  v.  State,  85  Ohio  St.  70. 

*  Waterman  v.  State,  116  Ind.  51. 

*  Napoleon  ▼.  State,  8  Tex.  App.  52d. 
4  Hinderer  ▼.  State,  88  Ala.  415. 

*  Watson  V.  State,  70  Ala.  18;  45  Am.  Rep.  70. 

*  State  V.  Belden,  85  La.  An.  828. 
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statute,  although  employed  only  by  a  single  firm  to  collect 
bills  on  commission;'  and  where  an  auctioneer  received  money 
on  the  sale  of  his  employer's  goods,  and  did  not  pay  it  over, 
but  misapplied  it,  it  was  held  that  he  was  not  an  agent  or 
servant  within  the  meaning  of  the  statute  (B.  S.  oh.  126, 
§  29),  whether  he  received  the  goods  for  sale  in  the  usual 
mode,  or  on  an  agreement  to  pay  a  certain  sum  therefor 
within  a  specified  time  after  the  sale.'  In  Michigan,  an  attor- 
ney who  collects  money  for  a  client  acts  as  agent  as  well  as 
attorney,  and  may  be  convicted  of  embezzlement  for  appro- 
priating the  money  to  his  own  use,  with  intent  to  deprive  the 
owner  thereof.'  In  Minnesota,  under  a  statute  punishing 
embezzlement  of  the  '*  property  of  another,"  a  collector 
employed  under  an  agreement  that,  as  compensation  for  his 
services  as  general  collector  of  moneys  in  question,  he  shall  be 
entitled  to  a  percentage  of  all  such  moneys,  no  matter  who 
collects  them,  cannot  be  convicted ;  for  this  agreement  makes 
him  a  joint  owner  of  the  fund ;  hence  it  is  not  property  of 
another/  In  Missouri,  under  Bev.  St.  §  1320,  which  provides 
for  the  punishment  of  any  clerk,  agent,  etc.,  who  shall 
embezzle  any  money,  property,  etc. ,  which  shall  come  into  his 
possession  ^^by  virtue  of  his  employinent, "  an  agent  whose 
duties  expired  December  20th  can  be  convicted  of  embezzle- 
ment, where  he  took  the  money  of  his  late  employer  on  Decem- 
ber 27th.*  In  New  Hampshire,  one  may  be  an  agent,  within 
the  statute  of  embezzlement,  who  is  not  engaged  in  a  general 
or  continuous  agency  or  service,  but  is  authorized  on  a  single 
occasion,  by  the  maker  of  certain  notes,  to  exchange  them  in 

>  Com.  ▼.  libbey,  11  Met.  64;  45  Am.  Dec.  185. 

•  Com.  ▼.  Steams,  2  Mete.  848. 

•  People  ▼.  Conveise,  74  Mich.  478.  An  information  against  an  attorney 
for  embezzlement  charged  him  as  agent.  He  pleaded  as  foUows :  "  As  an 
attomey-at-law,  I  am  guilty  of  embezzlement  of  $8,500;  that  being  the 
amount  coUected  and  received  by  me,  leas  my  reasonable  fees,"  etc.  The 
private  examination  after  the  plea  indicated  that  he  understood  that  he 
was  pleading  guilty  to  the  felony  charged.  Held,  that  though  he  was 
charged  as  agent,  and  pleaded  guilty  as  attorney,  he  pleaded  guilty  of  the 
crime  charged. — Id. 

«  State  ▼.  Kent,  22  Minn.  41. 

•  State  ▼.  Jenuings,  08  Mo.  403. 
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renewal  of  others.'  But'  a  member  of  a  firm  may  not  be 
indicted  for  embezzling  the  partnership  funds.*  In  New 
Mexico,  to  sustain  an  indictment  for  embezzlement  it  is  enough 
if  the  relation  between  the  accused'  and  his  principal  be  shown 
to  have  been  the  relation  of  principal  and  agent.  He  need 
not  have  been  technically  the  "clerk"  or  "servant"  of  the 
principal.*  In  New  York,  a  constable  employed  to  collect 
certain  demands  without  suit,  if  the  debtors  would  pay,  and 
otherwise  to  sue  them  before  a  justice  of  the  peace,  is  not  a 
servant  of  the  creditor  with  the  meaning  of  the  statute;*  and 
the  relation  between  the  superintendent  and  keeper  of  a  county 
poorhouse  is  of  a  public  nature,  and  the  latter  is  not,  when 
acting  as  the  keeper  of  the  poorhouse,  the  servant  or  agent  of 
a  private  person  within  the  statute  (2  R.  S.  678,  §  59). 
Neither  is  he  the  agent  or  servant  of  an  incorporated  company 
within  such  statute.*  In  North  Carolina,  where  defendant, 
employed  by  a  merchant  ' '  to  sweep  out  the  store  and  wait 
about  the  store,  but  not  as  clerk,"  was  authorized  to  take  a 
lot  of  shoes  and  sell  them  during  his  visit  to  a  neighboring 
town,  which  he  did,  converting  the  money  to  his  own  use,  he 
was  so  far  a  servant  as  to  be  indictable  for  embezzlement.*  In 
Ohio,  where  a  person  in  the  employ  of  another  is,  in  the  dis- 
charge of  his  duties,  subject  to  the  immediate  control  and 
direction  of  his  employer,   he  may,  in  an  indictment  for 

1  State  ▼.  Barter,  58  N.  H.  604. 

*  State  Y.  Butman,  61  N.  H.  511;  60  Am.  Rep.  883. 

*  Territory  v.  MaxweU,  2  New  Mex.  350. 

*  People  Y.  Allen,  5  Denio  76. 

»  Ck)at8  V.  People,  22  N.  Y.  245. 

*  State  v.  Costin,  89  N.  C.  511.  By  Code,  §  1014,  any  servant  (except 
persons  under  the  age  of  sixteen  years)  who  shall  fraudulently  convert 
property  which  shall  have  come  under  his  care  shall  be  guilty,  etc.  Sec- 
tion 1065  provides  that  if  any  servant  over  eighteen  years,  to  whom  any 
property  shaU  be  delivered  for  the  master's  use,  shaU  withdraw  with  the 
property,  with  intent  to  defraud  the  master,  contrary  to  the  confidence 
reposed  in  him,  or  shall  convert  it  with  like  purpose,  he  shaU  be  fined,  etc. 
Held,  that  an  indictment  alleging  that  defendant,  while  in  service,  con- 
verted money  of  her  master,  contrary  to  the  confidence  reposed  in  her,  veas 
good  under  the  former  section,  the  same  not  requiring  an  abuse  of  confi- 
dence other  than  that  resulting  from  the  relation;  and  an  averment  that 
she  was  not  within  the  age  of  eighteen  years,  instead  of  sixteen  years,  was 
not  vitiating.— State  v.  Wilson,  101  N.  C.  780. 
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embezzlement,  be  described  as  a  servant.'  In  Pennsylvania,  a 
priest  who  receives  money  for  a  church  and  appropriates  it  to 
his  own  use  can  be  indicted  as  an  agent;*  and  employes  of  the 
Philadelphia  gas  works  are  employes  of  the  city,  and,  as  such, 
amenable  to  indictment,  under  act  of  June  12,  1878,  for 
embezzlement  of  funds  coming  into  their  hands  in  pursuance 
of  their  employment.  The  gas  works  are  one  of  the  agencies 
or  departments  of  the  city.'  In  Tennessee,  in  order  to  sustain 
the  charge  of  embezzlement,  the  agent,  etc. ,  must  be  in  the 
regular  employment  of  the  master,  and  it  must  be  by  virtue 
of  such  employment  that  the  money  or  property  appropriated 
comes  to  his  hands.  A  mere  casual  employment  does  not  fall 
within  the  statute.* 

§  378.  Embezzlement  by  public  officers — {a)  In  general. 
The  fact  of  holding  oflBlce  fixes  one's  liability  for  embezzlement, 
whether  the  prescribed  oath  was  taken  or  not.*  And  the 
offense  of  embezzlement  by  a  public  officer  is  not  the  less 
punishable  because  the  sureties  upon  his  official  bond  have 
responded  to  the  State  for  his  default,  and  he  has  reimbursed 
them  for  so  doing,  though  he  be  not  indicted  until  afterwards.* 
One  may  be  convicted  of  a  wrongful  conversion  of  public 
moneys  where  a  public  official  who  took  the  money  was  his 
partner,  where  the  money  went  into  the  firm's  business,  and 
where,  although  it  does  not  appear  that  he  personally  received 
it  or  was  in  the  State  at  the  time  it  was  taken,  the  facts  are 
such  that  knowledge  is  clearly  imputable  to  him.'  Proof  of  a 
continuous  series  of  conversions  of  money  by  an  officer  to  the 
use  of  another,  in  pursuance  of  a  conspiracy  between  them, 
will  support  a  verdict  of  the  jury  finding  the  aggregate 
sum  as  the  amount  of  a  single  embezzlement/  U.  S.  Rev. 
St.  §  5504,  providing  that  clerks  and  other  officers  of  the  U. 

»  Gravatt  v.  State,  25  Ohio  St.  163. 

*  Gerdeman  v.  Com.,  11  Phila  874. 
»  Ciilp  V.  Com.,  109  Pa.  St  863. 

*  Johnson  v.  State,  9  Baxt.  279. 

«  Fortenberry  v.  State,  56  Miss.  286.  Contra,  Wood  v.  State,  47  Ark.  488. 

*  Robson  V.  State,  83  Ga.  166. 

'  People  V.  Lyon,  99  N.  Y.  210,  reversing  88  Hun.  628. 
»  Brown  v.  State,  18  Ohio  St.  496. 
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S.  courts  failing  to  deposit  money  as  required,  or  who  convert 
the  same,  shall  be  deemed  guilty  of  embezzlement,  does  not 
cover  the  case  of  an  assignee  in  bankruptcy  who  converts  to 
his  own  use  the  money  which  comes  to  his  hands ;  nor  is  th,ere 
any  statute  making  such  an  offense  embezzlement.'  Under 
U.  S.  Eev.  St.  §  5209,  making  it  a  misdemeanor  for  any  offi- 
cer or  agent  of  a  national  bank  to  embezzle,  abstract,  or  mis- 
apply any  moneys,  funds,  or  credits  thereof,  an  indictment  is 
sufficient  which  avers  that  the  defendant  was  president  of  a 
national  bank ;  that  by  virtue  of  his  office  he  took  into  his  pos- 
session certain  bonds  (fully  described),  the  property  of  the 
bank ;  and  that,  with  intent  to  injure  and  defraud  the  associ- 
ation, he  embezzled  .the  bonds,  and  converted  them  to  his  own 
use.*  In  Indiana,  the  act  of  March  6,  1883,  relating  to  embez- 
zlement by  public  officers,  repeals  by  implication  Rev.  St.  § 
1943,  on  the  same  subject,  the  later  statute  covering  the  whole 
subject  matter  of  the  earlier  one;*  and  the  later  act  making 
it  the  duty  of  a  county  officer  to  pay  over  to  his  successor  all 
moneys  remaining  in  his  hands  as  such  officer,  and  for  failure 
so  to  do  declaring  him  to  be  guilty  of  embezzlement,  is  not  to 
be  construed  in  its  broad  sense,  but  an  indictment,  in  addition 
to  the  words  of  the  statute,  must  allege  that  the  act  charged 
was  done  feloniously.*  In  New  Hampshire,  a  selectman  is  a 
"  public  officer, "  and  maybe  ''a  receiver  of  public  money" 
within  Gen.  Stat.  ch.  257,  §  7, — defining  embezzlement.* 

(J)  State  i/reasuper. — ^Where  the  books  of  account  kept  by 
the  auditor  and  by  the  State  treasurer,  show  a  shortage  in  the 
accounts  of  the  latter,  the  presumption  of  the  correctness  of 
such  books,  as  public  records,  is  sufficient  to  overcome  the 
presumption  of  defendant's  innocence,  and  to  cast  on  him  the 
burden  of  showing  errors  in  the  accounts  which  will  explain 
his  apparent  default.  It  is  not  necessary  for  the  State  to 
prove  beyond  a  reasonable  doubt,  that  he  himself  made  the 
entries  on  the  books,  or  caused  them  to  be  made,  with  full 

»  U.  S.  V.  Bixby,  10  Bias.  238. 

•  Claassen  ▼.  United  States,  12  Sup.  Ct.  Rep.  169. 

•  State  V.  Mason,  108  IncL  48. 

«  Stropee  v.  State,  120  Ind.  562. 

•  State  ▼.  Boodj,  68  N.  H.  610. 
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kno^yledge  of  their  nature ;  for,  in  his  capacity  of  treasurer, 
he  is  charged  by  law  with  the  custody  of  the  public  money, 
and  the  keeping  of  records  of  his  dealings  therewith,  and  must 
answer  for  the  execution  of  this  trust,  whether  by  himself  or 
his  agent.  ^  In  Iowa,  the  crime  of  embezzlement,  under  Bev. 
§  4243,  consists  only  in  the  converting,  using,  or  loaning  of  so 
much  of  the  public  money  intrusted  for  safe  keeping  to  the 
person  charged  as  is  taken  and  unaccounted  for.  The  deputy 
State  treasurer  is  an  officer  within  the  meaning  of  this  section, 
and  may  be  indicted  thereunder  for  embezzlement.' 

(o)  Cotmiy  treasurer — Tovm  treasurer, — Evidence  showing 
that  defendant  was  a  county  treasurer,  and  had  collected  large 
sums  of  money  which  he  had  neither  accounted  for  nor  paid 
over  to  his  successor,  and  that  there  had  been  fraudulent 
vouchers  and  entries  made  in  his  books  for  which  he  was 
responsible,  is  sufficient  to  support  a  verdict  of  guilty.  •  Where 
it  appeared  in  evidence  that  the  defendant,  having  in  his  hands 
a  large  sum  of  public  funds,  marked  as  paid  and  redeemed  by 
himself  an  order  on  the  treasury,  which  he  knew  that  his 
predecessor  had  redeemed,  but  neglected  to  mark  as  paid,  and 
credited  himself  in  his  books  with  the  amount  of  the  order  as 
disbursed  by  himself,  and  subsequently  returned  it  to  the  county 
auditor  as  paid  by  himself,  thereby  obtaining  credit  therefor 
upon  the  latter' s  books,  the  jury  was  warranted  in  finding 
an  actual  conversion  by  the  defendant  of  public  money  to  his 
own  use.*  But  a  county  treasurer  is  not  guilty  of  embezzle- 
ment because  he  fails  to  pay  over  money  found  due  from  him 
upon  settlement,  unless  he  has  converted  it  to  his  own  use,  or 
otherwise  misapplied  it.*  It  is  embezzlement  for  a  town  treas- 
urer to  appropriate  trust  funds  to  private  purposes  and  refuse 
to  account  for  them,  although  he  is  not  bound  by  law  to  pay 
over  the  identical  money  received.  * 

{d)  Tax  collector, — A  town  collector  of  taxes  is  a  ''public 

>  Hemingway  v.  State,  (Miss )  8  So.  Rep.  817. 

*  State  V.  Brandt,  41  Iowa  598. 

*  State  ▼.  Cowan,  74  Iowa  58. 

4  State  v.  Baumhager,  28  Minn  226. 

*  State  T.  Honnicut,  84  Ark.  562. 

*  People  V.  Bringard,  80  Mich.  22;  88  Am.  Rep.  844. 
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officer,"  and  is  liable  to  indictment  for  the  conversion  to  his 
own  use  of  money  which  has  come  under  his  control  by  virtue 
of  his  office,  although  it  be  not  the  town's  money  until  it  is 
paid  into  the  treasury,  and  his  bond  render  him  liable  to 
account  to  the  town.*  That  the  tax-books  were  not  duly 
authenticated  by  the  official  seal  of  the  county  clerk  when 
delivered  to  defendant  constitutes  no  defense." 

{e)  School  officers. — ^A  school  treasurer  is  an  officer  of  a 
municipality  of  specific  statutory  creation,  and  is  indictable 
under  the  Pa.  act  of  1860,  §  65,  punishing  defaulters/  So  is 
a  "township  trustee"  provided  for  by  the  Missouri  township 
organization  law  of  1873  (Acts  1873,  p.  100),  and  under  it 
that  officer  was  liable  for  school  funds  misappropriated.* 

{f)  Other  dty  omd  county  officers, — In  Kansas,  if  a  city 
clerk  receives  license  money  under  a  custom  which  is  well 
known,  and  has  existed  for  years,  and  embezzles  it,  he  may  be 
convicted,  although  a  city  ordinance  provides  that  such  money 
should  be  paid  to  the  city  treasurer.  *    In  Louisiana,  a  clerk  of 

»  State  V.  Walton,  62  Me.  106;  foUowing  2  HiU  196. 

»  State  V.  Findley,  (Mo.)  14  S.  W.  Rep.  185.  The  defendant,  a  tax  col- 
lector, alleged  that  the  funds  charged  to  have  been  embezzled  were  stolen. 
There  was  evidence  that  he  had  paid  a  note  of  his  own  out  of  a  pile  of  money 
lying  on  his  desk  in  the  office  where  he  collected  taxes;  that  he  said  that  he 
had  used  the  Staters  money  in  buying  land,  and  in  electioneering;  and  that 
in  a  letter  to  the  comptroller  he  asked  for  indulgence,  and  said  nothing 
about  the  funds  having  been  stolen.  HM,,  that  a  verdict  of  guilty  would 
not  be  disturbed. — ^Robson  v.  State,  83  Ga.  166. 

5  Com.  V.  Morrifisey,  86  Pa.  St.  416. 

*  State  V.  Hays,  78  Mo.  600.  An  indictment  under  La.  Rev.  St.  §  903,  for 
the  embezzlement  of  moneys  of  the  ^' board  of  school  directors  of  the  parish 
of  Red  River,  which  said  money  had  been  then  and  there  intrusted  to  him 
as  treasurer  of  the  public  school  funds  of  said  parish,"  etc.,  sufficiently 
embodies  all  the  elements  of  the  offense  denounced  in  the  statute,  viz. :  (1) 
That  the  money  was  public  money,  being  school  funds;  (2)  that  defendant 
was  a  public  officer,  being  treasurer  of  the  public  school  fund,  an  office 
created  by  law;  (3)  that  the  intrusting  to  him  **as  treasurer"  was  an 
intrusting  for  **  safe-keeping  or  disbursement,"  as  required  by  the  statute. 
On  the  last  point,  the  law  creating  the  function  of  treasurer  of  the  school 
funds  defines  his  duties  to  be  exclusively  those  of  **  safe-keeping  or  dis- 
bursement," and,  moreover,  the  term  "  treasurer."  as  denoting  a  pubUc  or 
private  office,  has  a  well-settled  signification  as  **  the  title  of  an  officer  to 
whom  funds  are  committed  to  be  kept  or  disbursed." — State  v.  Eames,  39 
La.  An.  986. 

*  State  V.  Spaulding,  24  Kan.  1. 
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the  administrator  of  finance  of  the  city  of  "New  Orleans,  who 
converts  pablic  money  to  his  own  use,  is  liable  to  indictment 
under  acts  1871,  No.  42,  providing  for  the  punishment  of 
"any  officer  or  other  person  charged  with  the  collection, 
receipt,  safe-keeping,  etc.,  of  public  money,  who  shall  con- 
vert it  to  his  own  use."*  In  Maryland,  Code  Pub.  Gen. 
Laws,  art.  27,  §  80,  providing  that  *' any  person  holding  office 
in  this  State,  whether  elected,  or  appointed  by  the  governor, 
the  corporate  authorities  of  Baltimore,  or  by  any  other 
authority  legally  authorized  to  make  such  appointments,  who 
shall  fraudulently  embezzle  *  *  *  money  ♦  *  *  which 
he  is  bound  to  account  for  *  *  *  to  the  treasurer  of  the 
State,  or  to  any  other  person  by  law  authorized  to  receive  the 
same,  shall  be  guilty  of  a  misdemeanor,"  does  not  apply  to  an 
embezzlement  by  the  clerk  of  the  board  of  county  commis- 
sioners, who  is  in  no  sense  a  public  officer.  Such  embezzle- 
ment is  within  Code  Pub.  Gen.  Laws,  art.  27,  §  75,  which 
provides  that  *•  whosoever,  being  »  *  »  a  clerk  to  any 
person  or  body  corporate,  *  *  *  shall  fraudulently  em- 
bezzle any  money,  *  *  *  shall  be  deemed  to  have  feloni- 
ously stolen  the  same,"  since  by  article  25,  §  1,  the  county 
conmiissioners  are  declared  to  be  a  corporation."  In  New 
York,  under  Laws  1875,  ch.  19,  ''to  provide  more  effectually 
for  the  punishment  of  peculations  and  other  wrongs  affecting 
public  moneys  and  rights  of  property,"  the  treasurer  of  a  city 
was  indicted  for  obtaining,  receiving,  and  converting  bonds  to 
his  own  use.  It  appeared  that  he  received  for  sale,  in  accord- 
ance with  the  usual  custom,  negotiable  bonds  of  the  city ;  that 
he  directed  a  broker  to  sell  them,  and  credit  the  proceeds  upon 
a  private  debt,  and  that  he  made  no  entry  of  the  sale  in  the 
treasurer's  books.  It  was  held  that  the  transaction  was  a 
conversion  sufficient  to  sustain  a  conviction,  although  the 
bonds  might  not  have  been  wrongfully  received;  that  the 
bonds  were  property  within  the  meaning  of  the  act ;  and  that 
it  was  immaterial  that  the  fiduciary  character  of  the  defendant 

• 

>  State  ▼.  Eznicios,  88  La.  An.  258. 
*  State  V.  Denton,  22  Atl.  Rep.  806. 
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was  not  averred,  so  long  as  it  was  proved.*  In  Ohio,  a  county 
auditor  is  not  an  officer  charged  with  the  custody  of  moneys 
belonging  to  the  State,  within  the  meaning  of  the  act  of  April 
15,  1858  (Swan  &  C,  1606),  defining  and  punishing  embezzle- 
ment." In  Tennessee,  the  failure  or  refusal  of  a  countv 
trustee  to  pay  over  money  in  his  hands  belonging  to  the  county 
is,  unexplained,  evidence  of  a  conversion  of  the  money  to  his 
own  use ;  and  if  proved,  will  establish  the  allegation  in  the 

indictment  that  the  defendant  did  embezzle  and  convert  the 

• 

money  to  his  own  use.  The  defendant  may  introduce  evi- 
dence relieviug  his  refusal  of  its  felonious  intent.'  In  Texas, 
a  deputy  sheriff  is  an  officer  within  the  meaning  of  the  law 
punishing  the  embezzlement  of  public  money.*  In  Wisconsin, 
under  Kev.  St.  §  4418,  making  it  embezzlement  for  an  officer 
or  agent  of  a  city,  by  virtue  of  his  office  or  employment,  to 
convert,  etc.,  '' any  money  or  fund  *  ♦  »  or  property  or 
thing  which  is  the  subject  of  larceny,"  unissued  negotiable 
bonds  in  the  custody  of  the  city  comptroller  are  within  the 
statute,  even  though  the  city  might  not  be  liable  on  them ;  and 
such  comptroller,  ex  officio  secretary  of  the  commissioners  of 
the  public  debt,  in  whose  custody  the  bonds  were,  had  posses- 
sion of  them  as  an  officer  or  agent  of  the  city  and  by  virtue 
of  his  office  or  employment. ' 

§  379.  Embezzlement  by  de  facto  offleers. — An  officer  de 
facto  is  punishable  for  malfeasance  in  office,  the  same  as  an 
officer  de  jv/re;  *  and  it  is  no  defense,  where  defendant  is  ds 
facto ^  an  officer,  that  he  failed  to  take  the  oath  of  office/ 

§  380.  What  may  be  embezzled^  generally. — In  California, 
shares  of  stock  constitute  property,  and  are  therefore  the  sub- 
ject of  embezzlement.*    And  moneys  collected  as  wharfage 

»  Bork  V.  People,  91  N.  Y.  5. 

*  State  ▼.  Newton,  26  Ohio  St.  265. 

*  State  V.  Leonard,  6  Coldw.  807. 
4  State  V.  Brooks,  43  Tex.  68. 

»  State  V.  White,  66  Wis.  848. 

«  State  ▼.  Goes.  69  Me.  22;  Fortenberry  ▼.  State,  66  Miss.  886. 

'  State  V.  Findley,  (Mo.)  li  S.  W.  Rep.  185. 

«  People  V.  Williams,  60  Cal.  1. 
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and  tolls  become  the  property  of  the  State  as  soon  as  col- 
lected, and  are  capable  of  being  embezzled  before  being  paid 
into  the  State  treasury.'  In  Iowa,  under  the  statute  (§  4237), 
a  bond,  bank  note,  bill  of  exchange,  or  other  bill,  order  or 
certificate,  may  be  the  subject  of  larceny  or  embezzlement. 
Therefore,  where  the  private  secretary  of  the  governor,  who 
had  the  custody  of  a  United  States  treasury  draft,  drawn  in 
favor  of  the  State  and  payable  to  the  order  of  the  governor, 
feloniously  converted  it  to  his  own  use,  it  was  held  that  he 
was  guilty  of  embezzlement,  although  the  governor  had  not 
indorsed  the  draft,  and  the  amount  could  not  be  recovered 
from  the  government."  But  one  who  had  converted  to  his 
own  use  wheat  which  had  been  stored  with  him,  was  held  not 
to  be  liable  for  embezzlement  under  the  Code  of  1873,  §  3910 ; 
the  term  therein,  ''  property  which  may  be  the  subject  of  lar- 
ceny," being  used  generically.*  In  Kansas,  under  Comp.  L. 
1879,  ch.  31,  §  90,  one  may  be  indicted  for  the  embezzlement  of 
a  gelding,  entrusted  to  him  as  a  bailee.  All  classes  of  personal 
property  are  embraced  within  the  provisions  of  the  statute.* 
In  Massachusetts,  liquors  kept  for  sale  in  violation  of  law  may 
be  the  subject  of  larceny,  and  the  proceeds  of  their  illegal 
sale,  the  subject  of  embezzlement.*  In  New  Hampshire, 
money  drawn  as  a  prize  in  a  lottery  may  be  the  subject  of 
embezzlement.*  In  Texas,  the  definition  of  embezzlement  in 
Paso.  Dig.  art.  2421 ,  does  not  apply  to  the  proceeds  of  trust 
property  other  than  such  as  have  accrued  from  a  sale  of  it.^ 

§381.  Embezzlement  fk*om  the  mall — (a)  Under  ea/rly 
statutes. — ^The  act  of  Congress  (of  March  3,  1825,  4  U.  S. 
Stat,  at  Large  108),  making  it  an  offense  to  open,  secrete, 
embezzle  or  destroy  a  letter  before  it  is  delivered  to  the  person 
to  whom  it  is  directed,  does  not  apply  where  the  letter  is 

>  People  V.  Gray,  66  Cal.  371. 

•  State  V.  Orwig,  24  Iowa  103. 

*  State  ▼.  StoUer,  88  Iowa  831. 
«  State  T.  Small,  26  Kan.  209. 

*  Com.  T.  Smith,  129  Mass.  104. ' 

•  State  T.  aoutman,  61  N.  H.  148. . 
^  Baker  v.  State,  6  Tex.  App.  844. 
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not  obtained  wrongfuUy  from  the  postoffice  or  from  a  maU 
carrier.* 

(J)  TjTtder  R,  S.  §§  3891,  389S.— It  is  only  where  letters 
containing  nothing  of  value  are  embezzled  that  the  offense  is 
cognizable  under  §  3891,  providing  that  any  person  employed  I 

in  the  postal  service  who  shall  secrete,  embezzle,  or  destroy 
any  such  letter,  although  it  does  not  contain  any  security  or 
other  thing  of  value,  shall  be  punishable,  etc.,  as  17  St.  at  L., 
§  146,  on  which  the  above  section  is  founded,  in  place  of 
*' although  it  does  not  contain  any  security,"  etc.,  reads, 
*' which  shall  not  contain  any  security,"  etc.*  A  letter  with 
a  fictitious  address,  which  cannot  therefore  be  delivered,  is 
not  ''intended  to  be  conveyed  by  mail,"  within  the  meaning 
of  §  3891,  providing  a  penalty  for  embezzling  such  a  letter.* 
The  act  was  designed  to  protect  letters  sent  by  mail  from 
embezzlement,  and  from  interference,  with  the  improper  designs 
therein  enumerated,  until  they  reached  their  destination  by 
actual  delivery  to  the  person  entitled  to  receive  them.  There- 
fore, where  a  letter  carrier  left  a  letter  in  the  hall  of  the  resi- 
dence of  the  person  to  whom  it  was  addressed,  and  the 
defendant  opened  it  with  intent  to  pry  into  the  business  and 
secrets  of  the  owner  of  the  letter,  it  was  held  to  be  a  violation 
of  section  3892,  and  that  the  protection  of  a  letter  so  situated 
is  within  the  constitutional  power  of  congress.* 

{c)  Under  H,  S.  §  54.67. — Two  classes  of  offenses — one 
for  embezzling  letters  containing  articles  of  value,  the  other 
for  stealing  the  contents — are  created  by  §  5467,  providing 
that  any  person  employed  in  the  postal  service  who  shall 
secrete,  embezzle,  or  destroy  any  letter  intrusted  to  him,  or 
which  shall  come  into  his  possession,  and  which  was  intended 
to  be  conveyed  by  mail,  and  which  shall  contain  any  note, 
bond,  draft,  or  any  other  article  of  value ;  or  who  shall  steal, 
or  take  any  of  such  things  out  of  any  letter  which  shall  have 
come  into  his  possession,  ''and  provided  the  same  shall  not 

>  U.  S.  T.  Parsons,  2  Blatchf .  104. 

•  U.  S.  V.  Lacher,  184  U.  S.  624. 
»  U.  S.  V.  Denicke,  85  Fed.  Rep.  407. 

*  U  S.  V.  McCready,  11  Fed.  Rep.  225. 
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have  been  delivered  to  the  party  to  whom  it  is  directed,  shall 
be  punishable  by  imprisonment  at  hard  labor  for  not  less  than 
one  year  nor  more  than  five  years," — as  is  seen  by  resort  to 
17  St.  at  L.,  p.  318,  §  279,  for  which  the  above  section  is  a 
substitute,  and  which,  after  the  words  ''to  whom  it  is 
directed,"  reads  ''every  such  person  shall,  on  conviction 
thereof,  for  every  such  offense,  be  imprisoned  at  hard  labor 
not  less  than  one  nor  more  than  five  years."  A  semicolon 
should  be  substituted  for  the  comma  after  the  word  '  'directed. ' '  * 
The  offense  of  embezzling  a  letter  in  postal  custody  is  not  an 
infamous  crime,  and  therefore  may  be  prosecuted  by  informa- 
tion, not  necessarily  by  indictment.'  It  is  no  defense  to  an 
indictment  of  a  postoffice  employe  for  embezzlement  that  the 
letter  embezzled  was  a  "  decoy,"  addressed  to  a  fictitious  per- 
son or  place,  and  was  never  intended  to  be  delivered,  nor  that 
it  was  made  up  so  as  to  attract  attention,  and  indicate  that  it 
contained  money.'  For  the  sufficiency  of  the  indictment  in 
Buch  cases,  see  the  cases  cited  in  the  note.* 

>  U.  S.  ▼.  Lacher.  184  U.  S.  624.  See  also  U.  S.  v.  Pelletreau,  14  Blatchf. 
126;  U.  S.  V.  Hamilton,  11  Biss.  86;  U.  S.  v.  Baugh,  1  Fed.  Rep.,  784;  U.  S. 
V.  Long,  10  Fed.  Rep.  879;  U.  S.  v.  Gruver,  36  Fed.  Rep.  59;  U.  8.  t. 
Matthews,  36  Fed.  Rep.  890;  U.  S.  v.  Taylor,  87  Fed.  Rep.  200;  U.  S.  v. 
Wight,  88  Fed.  Rep.  106;  U.  S.  v.  Hartley,  42  Fed.  Rep.  885;  U.  S.  v.  Tay- 
lor, 1  Hughes,  514:  U.  S.  v.  Baugh,  4  Hughes,  501;  U.  S.  v  Long,  4  Woods 
454;  U.  S.  V.  Hanna,  4  N.  Mex.  216;  U.  8.  v.  Fuller,  4  N.  Mex.  868;  U.  8.  v. 
Rapp,  80  Fed.  Rep.  818;  Walster  v.  U.  8.,  42  Fed.  Rep.  891;  U.  8.  v.  Hamfl- 
ton,  9  Fed.  Rep.  442. 

•  U.  8.  V.  Baugh,  4  Hughes  601;  TJ.  8.  v.  Wynn,  8  McCrary  266. 

»  U.  8.  V.  Wight,  88  Fed.  Rep.  106;  U.  8.  v.  Dorsey,  40  Fed.  Rep.  752;  U. 
S.  V.  Whittier,  5  Dill.  85;  U.  8.  v.  Bethea,  44  Fed.  Rep.  802. 

*  U.  8.  V.  Norton,  91  TJ.  8.  566;  Wight  v.  Nicholson,  184  U.  8.  186;  IT.  8. 
▼.  Wmter.  18  Blatchf.  388;  U.  8.  v.  Jeuther,  18  Blatchf.  885;  U.  8.  v.  Laws, 
2  Low.  115;  XJ.  8.  t.  Eliason,  7  Mackey  104;  U.  8  t.  Atkinson,  84  Fed. 
Rep.  816;  U.  8.  v.  Hartley,  42  Fed.  Rep.  886;  Walster  ▼.  U.  S.,  42  Fed.  Rep. 
«91;  XJ.  S.  V.  Byrne,  44  Fed.  Rep.  188. 
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CHAPTER  XLI. 

INDICTMENT. 

§  382.  Sufficiency  of  the  indictment,  generally. 
388.  Sufficiency  of  the  information. 
884.  Averment  of  relation  existing. 
385.  Description  of  property  converted. 

886.  Averment  of  ownership. 

887.  Allegation  of  delivery  of  property. 

888.  Charging  distinct  acts. 

§  382.  Saffleiency  of  the  indictment^  generally. — (a)  In 

general. — In  the  Federal  courts,  an  indictment  under  R.  S.,  § 
5209,  against  an  officer  of  a  national  bank,  for  embezzlement, 
abstraction,  or  willful  misappropriation  of  the  bank^s  funds, 
must  allege  an  intent  to  injure  or  defraud. '  In  California,  an 
indictment  charging  that  defendant,  as  administrator  of  P., 
received  of  K.  $1,794,  of  which,  in  his  final  account,  he 
accounted  for  but  $1,700,  and  so  fraudulently  appropriated  the 
sum  of  $94,  of  said  P.'s  estate,  does  not,  without  averring 
other  inculpatory  facts,  charge  embezzlement."  In  Georgia, 
an  indictment  charging  a  defendant  with  having  received  a 
certain  amount  of  money  to  be  applied  for  the  use  or  benefit  of 
his  principal,  with  an  allegation  that  on  a  certain  day  the 
defendant  fraudulently  converted  a  specific  portion  thereof  to 
his  own  use,  is  not  demurrable  on  the  ground  that  it  is  too 
general,  vague,  and  indefinite,  or  that  it  does  not  give  the 
accused  notice  of  what  he  is  called  on  to  answer.  Proof  which 
clearly  and  definitely  shows  such  a  fraudulent  conversion  as 
that  charged  would  be  admissible  under  such  an  indictment, 
and  would  sustain  a  conviction.  But  under  an  indictment 
making  the  charge  of  fraudulent  conversion  in  general  terms 
only,  as  above  stated,  evidence  is  not  admissible  to  prove  that 
the  accused  had  reported  his  special  payments  as  having  been 
made  to  particular  persons,  and  that  such  payments  were  not, 

>  U.  8.  V.  Voorhees,  9  Fed.  Rep.  148. 
»  People  V.  Gale,  77  Cal.  130. 
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in  fact,  made  in  the  amounts  reported,  or  that  there  were  no 
such  persons  as  those  to  whom  the  payments  were  reported  to 
have  been  made.     As  making  such  a  fraudulent  report  wojld 
be  a  crime,  the  indictment  should  contain  a  specific  charge  of 
such  act,  to  authorize  the  admission  of  evidence  thereof.^ 
Such  an  indictment  need  not  charge  that  the  act  was  done 
without  the  consent  of  the  owner  or  bailor,  and  to  his  injury, 
and  without  paying  him  on  demand  the  full  value  thereof. 
These  clauses  of  the  statute,  apply  to  other  disposition  of  the 
goods  than  to  the  bailee's  fraudulent  conversion  to  his  own 
use,  and  need  only  be  charged  and  proved  in  such  cases.'    In 
Illinois,  a  count  charging  that  the  defendant,  as  the  agent  of 
the  prosecutor,  by  virtue  of  his  employment,  received  moneys 
of  the  prosecutor,  stating  the  amount,  which  he  did  feloniously 
embezzle  and  fraudulently  convert  to  his  own  use,  with  intent, 
to  steal  the  same,  without  the  consent  of  the  owner,  is  sub- 
stantially good  as  a  count  for  embezzlement,  under  the  statute.  ^ 
And  an  indictment  against  a  county  treasurer,  which  charges 
that  defendant  on,  etc..  then  and  there  being  county  treasurer - 
of  said  county,  duly  elected  in  pursuance  of  law  to  said  office  of 
public  trust  in  said  State,  did  feloniously  and  fraudulently  em> 
bezzle  a  large  sum  of  money,  to- wit,  the  sum  of  $4,508. 37,  then 
and  there  in  possession  of  such  officer  by  virtue  of  his  said  office, 
contrary,  etc. ,  is  sufficient  even  on  motion  to  quash.  ^  Under  the 
laws  of  Kentucky,  by  which  each  county  has  a  right  to  dispose 
of  vacant  lands  within  its  limits  under  the  orders  of  the  county 
court,  an  indictment  against  a  county  judge  for  embezzlement, 
in  misappropriating  the  proceeds  of  vacant  lands,  collected  by 
him  as  county  judge,  must  charge  that  he  refused  to  pay  ov^er 
the  same  in  the  manner  and  for  the  purpose  required  by  law.' 
In  Louisiana,  embezzlement  is  not  an  offense  at  common  law, 
but  was  created  by  statute.       *' Embezzle"  includes  in  its 
meaning  appropriation  to  one's  own  use,  and  therefore  the 
use  of  the  single  word  ''embezzle"  in  the  indictment  or 

>  Hojt  V.  state,  50  Ga.  818. 

*  Alderman  ▼.  State,  57  Qa.  867. 

*  Lycan  t.  People,  107  lU.  428. 
«  Qoodhue  ▼.  People,  04  lU.  87. 

*  Ck>m.  v.  Lewis,  12  S.  W.  Rep.  266. 
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information  contains  within  itself  the  charge  that  the  defendant 
appropriated  the  money  or  property  to  his  own  use.*  In 
Maine,  an  indictment  under  Eev.  Stat.  oh.  120,  §  7, — desig- 
nating  three  classes  of  principals  and  abettors  in  embezzlement 
or  breach  of  trust  as  guilty  of  larceny, — ^need  only  allege  the 
acts  and  facts  therein  declared  to  be  deemed  larceny.'  In 
Minnesota,  an  indictment  for  embezzling  money  collected 
for  a  partnership  in  payment  of  a  note  made  to  it, 
properly  accuses  defendant  of  the  crime  of  larceny.* 
In  Mississippi,  under  Code,  §  2790,  which  provides  that,  "  if 
any  officer  or  other  person  employed  in  any  office  within  this 
State  shall  commit  any  fraud  or  embezzlement  therein,  he 
shall  be  imprisoned,"  etc.,  an  indictment  for  embezzlement  is 
sufficient,  when  it  alleges  in  the  first  and  second  counts  that 
defendant,  the  State  treasurer,  did  willfully,  fraudulently,  and 
feloniously  embezzle  and  convert  to  his  own  use  money  of  the 
State  intrusted  to  him,  and  in  the  third  count  that  he  will- 
fully, fraudulently,  and  feloniously  omitted  to  pay  over  to  his 
successor  in  office  certain  money  of  the  State  remaining  in  his 
hands  as  such  treasurer.  And  though  the  third  count  which 
charged  defendant  with  failure  to  pay  over  to  his  successor 
money  that  came  into  his  hands  as  State  treasurer,  alleged, 
further,  that  such  money  was  in  defendant's  possession  on  the 
date  when  his  successor  qualified,  this  latter  fact  is  immaterial, 
and  the  allegation  imposes  no  duty  on  the  State  to  prove  it.* 
In  Korth  Carolina,  a  statute  may  make  that  which  is  in  effect 
•embezzlement,  a  misdemeanor;  and  an  indictment  under 
such  a  statute  need  not,  therefore,  aver  that  the  criminal  act 
^as  done  ''feloniously."  '  Where  an  exception  is  contained 
in  the  same  clause  of  the  act  creating  the  offense,  the  indict- 
ment must  show,  negatively,  that  the  defendant  does  not  come 
within  the  exception.  Hence  an  indictment  for  embezzlement 
under  Bat.  Rev.  ch.  32,  §  16,  must  aver  that  the  defendant  is 
not  an  apprentice  or  within  the  age  of  eighteen  years ;  and  if 

*  State  T.  Wolf.  84  La.  An.  1158. 
«  State  V.  Walton.  62  Me.  106. 

*  State  T.  Butler.  26  Minn.  90. 

^  Hemingway  v.  State,  8  So.  Rep.  817. 

*  State  V.  ffill,  91  N.  C.  561. 
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drawn  under  section  136  of  same  chapter,  it  must  be  averred 
that  he  is  not  an  apprentice  or  under  the  age  of  sixteen  years. 
The  latter  act  makes  the  offense  a  felony,  punishable  as  in 
case  of  larceny.'  In  Texas,  an  indictment  which  charges, 
with  proper  reference  to  time  and  place,  that  the  defendant 
was  the  agent  of  A.  B. ,  the  owner  of  a  gelding  worth  fifty 
dollars ;  that  defendant  was  in  possession  of  the  animal  by 
virtue  of  his  agency ;  that,  being  so  in  possession,  he  fraudu- 
lently converted  it  to  his  own  use ;  and  that  this  was  done 
without  the  consent  of  the  owner,  with  the  fraudulent  intent 
to  deprive  him  of  the  value  of  the  same,  and  to  appropriate  it 
to  defendant's  use,  charges  the  offense  of  embezzlement.' 
Under  an  ordinary  indictment  for  theft,  a  conviction  may  be 
had  for  embezzlement,  if  the  offense  was  committed  since  Rev. 
Crim.  Code,  art.  714,  cl.  6,  took  effect;*  but  such  provision  is 
not  retroactive.* 

(J)  Time  and  place. — In  an  indictment  for  embezzlement,  or 
in  one    for  aiding  and  counseling  embezzlement,    the  day 

'  State  Y.  Lanier,  88  N.  C.  658.  Defendant  was  indicted  under  a  statute 
which  made  it  his  duty  tocoUect  a  State  tax  of  $1  on  every  mortgage  given 
to  secure  a  sum  in  excess  of  $800,  and  rendered  it  an  act  of  embezzlement 
to  appropriate  such  tax  to  the  coUector's  own  use.  Heldj  that  the  indict- 
ment is  sufficient  if  it  aver  that  the  defendant,  by  virtue  of  his  office,  col- 
lected $1  as  a  tax  due  the  State  on  a  certain  mortage  deed,  described  in  the 
indictment,  which  said  sum  was  the  property  of  the  State,  and  thereafter 
converted  the  same  to  his  own  use.  It  need  not  aver,  any  more  expUcitly, 
that  the  mortgage  was  given  to  secure  a  greater  sum  than  fSOO.^^tate  v. 
Heaton,  81  N.  C.  542.  Code,  §  1014,  provides  that,  when  any  agent  shaU 
fraudulently  convert  to  his  own  use  any  money  or  valuable  security  be- 
longing to  any  other  person,  he  shaU  be  g^ty  of  felony,  and  be  punished 
as  in  cases  of  larceny.  Section  1020  provides  that,  in  indictments  for 
embezzlement,  it  shall  be  sufficient  to  aUege  the  embezzlement  to  be  of 
money,  without  specifying  any  particular  coin  or  valuable  security.  Sec- 
tion 1183  provides  that  it  shaU  be  sufficient  if  the  indictment  express  the 
charge  against  defendant  in  an  intelligible  manner,  and  sufficient  matter 
appears  to  enable  the  court  to  proceed  to  judgment.  Heldj  that  an  indict- 
ment which  charged  a  fiduciary  relation  between  defendant  and  another; 
that  defendanc,  by  virtue  thereof,  received  a  note  of  the  value  of  $5  on 
account  of  his  employer;  and  that  he  fraudulently  embezzled  and  made 
way  with  the  note,  was  sufficient.— State  v.  Fain,  100  N.  C.  760. 

•  Gibbs  V.  State,  41  Tex.  491. 

<  Whitworth  v.  State,  11  Tex.  App.  414. 

«  Simoo  V.  State,  8  Tex.  App.  406. 
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named  for  the  commission  of  the  offense  is  not  material,  and 
evidence  may  be  given  referring  to  any  other  day  before  the 
finding  of  the  indictment/  So,  as  to  place,  an  indictment 
under  Utah  Comp.  Laws  1876  §  2068,  which  provides  that 
"every  officer  *  *  *  of  any  county  in  this  territory, 
*  *  *  charged  with  the  receipt,  safe-keeping,  transfer  or 
disbursement  of  public  moneys,  who  *  *  *  willfully 
omits  or  refuses  to  pay  over  to  any  officer  or  person  author- 
ized by  law  to  receive  the  same  any  money  received  by  him 
under  any  duty  imposed  by  law  so  to  pay  over,  is  guilty  of  a 
felony,"  charging  that  defendant,  as  collector  of  B.  county, 
Utah  Territory,  collected  taxes  which  he  willfully  neglected  and 
refused  at  all  times  to  pay  over,  shows  with  sufficient  certainty 
that  the  offense  was  committed  in  B.  county."  But  under 
N.  Y.  Code,  Crim.  Proc.  §  284,  which  prescribes  among  the 
requisites  of  an  indictment  that  "  it  can  be  understood  there- 
from that  the  crime  was  committed  at  some  place  within  the 
jurisdiction  of  the  court,"  an  indictment  which  aU^;es  that 
on  a  day  named,  at  the  city  of  Bochester,  in  the  county  of 
Monroe,  defendant,  as  trustee,  received  a  sum  of  money,  and 
that,  **  thereafter ,  and  on  the  said  17th  day  of  October,  1889, 
the  said  Alfred  Horton  did  unlawfully  and  feloniously  secrete, 
withhold,  and  appropriate  to  his  own  use  *  *  *  the  sum 
of  *  *  *  good  and  lawful  money,"  etc.,  does  not  lay 
the  venue  of  the  act  which  constitutes  the  crime  charged.* 

(c)  Following  the  la/nguage  of  the  statute, — As  a  general 
rule,  an  indictment  for  embezzlement  is  sufficient  if  it  sub- 
stantially follows  the  language  of  the  statute.*  Thus,  a 
charge,  in  the  language  of  the  statute,  that  defendant  did 
''abstract "  and  convert,  is  sufficient,  without  the  use  of  the 

»  State  V.  Gushing,  11  R.  I.  813. 

•  People  V.  Rogeraon,  4  Utah  281. 

'  People  V.  Horton,  17  N.  Y.  Supp.  1.  Defendant,  a  drummer,  was 
indicted  for  embezzling  samples.  The  samples  were  sent  by  the  owner  to 
the  depot  in  G.  to  go  by  rail,  and  the  owner  there  delivered  to  defendant 
the  checks  for  the  trunks  containing  them.  HeUd^  that  the  venue  was 
properly  laid  in  the  county  in  which  G.  was  located. — Cohen  v.  State,  20 
Tex.  App.  224. 

«  State  V.  Adams,  (Mo.  Sup.)  18  S.  W.  Rep.  1000. 


§  383.]  XaCBSZZLEMBNT.  507 

words  which  describe,  technically,  the  crime  of  larceny.'  And 
under  Iowa  Code,  §  390,  which  provides  that  if  any  person  over 
the  age  of  sixteen  years  **  embezzle  and  fraudulently  convert," 
etc.,  ''money,"  etc.,  he  shall  be  guilty  of  larceny,  an  aver- 
ment in  the  indictment  that  defendant  ''did  *  *  * 
fraudulently  embezzle  and  convert,"  etc.,  sufficiently  follows 
the  statute.*  But  an  indictment,  containing  in  one  count  so 
much  of  the  language  of  two  sections  of  the  statute  of 
embezzlement  as  to  leave  it  uncertain  which  of  the  two  different 
crimes  of  embezzlement  is  charged,  is  insufficient." 

{d)  Joinder  of  coufits  or  cho/rges  —  BurpJ/usage, — Where  A. 
and  B.  are  charged  with  embezzlement  in  one  count,  and  in 
another  count,  in  the  same  bill,  A.  is  charged  with  the  same 
act  of  embezzlement,  this  is  not  a  misjoinder,  but  the  latter 
count  is  mere  surplusage.  And  where  an  indictment  charges 
larceny  and  embezzlement  of  the  same  article  in  one  count, 
the  indictment  is  good  for  embezzlement,  notwithstanding  the 
charge  of  larceny.* 

§  888.  Sufficiency  of  the  information. — In  the  Federal 
courts,  imprisonment  in  a  State  prison  or  penitential^,  with 
or  without  hard  labor,  is  deemed  an  infamous  punishment,  and 
the  crime  of  embezzlement  and  making  false  entries  by  a  presi- 
dent of  a  national  bank  in  violation  of  B.  S.  §  5209,  being 
punishable  by  such  imprisonment,  is  an  infamous  offense, 
within  the  meaning  of  the  fifth  amendment  to  the  constitution, 
for  which  the  accused  can  be  held  only  on  presentment  or 
indictment  by  grand  jury.*    In  Indiana,  an  information  for 

1 U.  S.  V.  Northway,  120  U.  S.  837. 

*  State  V.  Jamison,  74  Iowa  602. 

*  State  V.  Messenger,  68  N.  H.  848. 

^  State  V.  Harris,  106  N.  C.  682.  An  indictment  charged  defendant  with 
embezzlement  as  secretary  and  treasurer,  an  officer.  Held,  that  the  words, 
an  officer,  were  mere  surplusage,  and  not  fatal.  Under  the  Penal  Pro- 
cedure Act,  §  28,  the  description  of  the  money  embezzled  need  not  be  very 
si)ecific.— Ck)m.  v.  Leisenring,  11  PhU.  892.  Defendant  was  bound  over  by  an 
alderman,  for  embezzlement;  the  indictment  found  by  the  grand  jury 
charged  him  with  embezzlement,  under  the  penal  code,  §§  114,  116,  and  in 
the  second  count  under  g  117.  Held,  that  the  indictment  was  not  irregular, 
as  it  did  not  describe  -another  and  different  offense,  but  only  the  particular 
form  of  the  same  offense. — Com.  v.  licisenring,  11  Phil.  889. 

*  U.  B.  V.  De  Walt,  128  U.  S.  111. 
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embezzlement,  under  Bey.  St.  §1952,  which  alleges  that  the 
money  came  into  defendant's  hands  as  a  surviving  partner,  is 
good  on  a  motion  to  quash.'  In  Kansas,  an  information 
charging  the  accused  with  embezzling  certain  property 
received  by  him  as  the  **  agent,  servant,  employe,  and  bailee  " 
of  the  owner,  in  effect,  charges  only  one  crime;"  and  an  in- 
formation which  alleges  that  a  bailee  of  money  unlawfully  and 
feloniously  embezzled  and  converted  it  to  his  own  use, 
sufficiently  characterizes  the  intent  with  which  the  offense 
was  committed ;  it  is  not  necessary  to  allege  that  defendant 
embezzled  and  converted  the  money  with  the  'intention  to 
embezzle  and  convert  the  same.*  In  Louisiana,  under  Be  v.  St. 
§  1056,  providing  that,  if  the  evidence  establishes  not  embez- 
zlement, but  larceny,  the  jury  may  return  a  verdict  "not 
guilty  of  embezzlement,  but  guilty  of  larceny,"  a  verdict 
which  omits  the  words  "not  guilty  of  embezzlement,"  is 
sufficient.  Under  that  section,  an  information  charging  one 
with  embezzlement  as  "agent"  merely,  is  sufficient.*  In 
Michigan,  an  information  containing  only  a  general  allegation 
of  embezzlement  is  sufficient.*  But  an  information  for 
the  embezzlement  or  statutory  larceny  of  "money"  is 
defective  for  not  stating  its  value  if  the  money  embezzled 
consists  of  checks  and  certificates  of  deposit.  Still  the  defect 
is  open  to  amendment.* 

§  384.  Averment  of  relation  existing. — An  indictment, 
under  U.  S.  B.  S.,  §  5209,  charging  the  president  and  agent 
of  a  national  bank  with  willfully  misapplying  its  funds,  is  not 
bad  in  charging  that  he  did  so  "  as  president  and  agent. ' '  And 
in  charging  that  he  aided  and  abetted  the  cashier,  it  was  not 
necessary  to  aver  that  he  knew  the  person  so  aided  to  be  the 
cashier.^     So,  an  indictment  under  the  act  of  Congress  of 

1  State  V.  Matthews,  28  N.  E.  Rep.  708. 

*  State  T.  LiUie,  21  Kan.  728. 

*  State  V.  Combs,  27  Pac.  Rep.  818. 

*  State  V.  Poland,  83  La.  An.  1161. 

*  People  V.  Bringard,  89  Mich.  22. 

*  People  Y.  Donald,  48  Mich.  491. 

'  U.  S.  V.  Northway,  120  U.  S.  827. 
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March  3d,  1825,  for  embezzling  a  letter  containing  a  bank 
note,  need  not  state  what  office  the  defendant  held,  nor  set 
out  the  bank  note.'  In  Alabama,  an  indictment  for  embezzle- 
ment by  an  agent  should  allege  his  principal's  name,  though 
it  need  not  allege  the  name  of  the  owner  of  the  property."  In 
California,  an  information  for  embezzlement  which  fully  states 
the  facts  constituting  the  crime  is  good,  though  it  does  not 
designate  the  accused  as  *' bailee,"  ''trustee,"  or  ''agent," 
or  formally  put  him  in  any  of  the  classes  named  in  the  statute 
defining  embezzlement;*  if  the  terms  of  the  contract  between 
the  defendant  and  the  person  alleged  to  have  been  specially 
injured  are  specifically  set  forth,  and  the  contract  clearly  shows 
that  the  defendant  received  the  property  in  one  of  these 
capacities.*  In  Iowa,  in  an  indictment  charging  defendant 
with  embezzlement  of  the  funds  of  an  independent  school  dis- 
trict, the  designation  of  his  office  as  that  of  "  treasurer  of  the 
board  of  directors"  of  the  district  is  sufficient.'  In  Kansas, 
an  information  charging  in  one  count  the  embezzlement  by 
defendant  of  certain  property  received  by  him  as  the  ' '  agent, 
servant,  employe  and  bailee  "  of  the  owner,  is  not  objection- 
able as  charging  two  separate  and  distinct  crimes.*  And  an 
information  which  charges  that  one  F.  intrusted  to  defendant 
$530,  which  defendant  received  and  accepted  as  the  bailee  of 
F. ,  sufficiently  specifies  the  nature  of  the  bailment  to  resist  a 
motion  in  arrest  of  judgment.^  In  Maine,  an  indictment 
which  avers  that  the  accused,  "being  a  public  officer,  to- wit, 
the  collector  of  taxes  of  the  town  of  M.,"  did  embezzle,  etc., 

>  U.  S.  V.  Caark,  Crabbe  584. 

•  Washington  t.  State,  72  Ala.  272. 
»  People  V.  Nevce,  86  Cal.  898 

*  People  V.  Johnson,  71  Cal.  884.  Pen.  Code  Cal.  §  504,  provides  that 
every  officer  of  any  association  who  fraudulently  appropriates  to  any  use 
or  purpose,  not  in  the  due  and  lawful  execution  of  his  trust,  any  property 
which  he  has  in  his  possession  or  under  his  control  by  virtue  of  Ids  trust,  is 
guilty  of  embezzlement.  Held,  that  it  ia  not  necessary  for  the  informa- 
tion, charging  such  officer  with  embezzlement,  to  state  the  persons  compos- 
ing the  association,  as  the  fact  of  the  officer's  being  a  member  would  not 
change  the  offense.— People  v.  Mahlman,  82  Cal.  585. 

*  State  V.  Parsons,  54  Iowa  405. 

•  State  Y.  miie,  21  Kan.  728. 

'  State  V.  Combs,  27  Pac.  Rep.  818. 
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sufficiently  describes  the  official  character  of  the  accused,  with- 
out stating  how  he  came  into  the  office,  or  that  he  was  duly 
qualified  to  act  by  taking  the  oath  and  giving  the  bond 
required  by  law. '  In  Massachusetts,  the  fiduciary  relation  is 
sufficiently  expressed  by  the  averment  that  the  property  was 
delivered  to  the  defendant  upon  the  trust  and  confidence  that 
he  would  return  it  to  the  owner  on  demand.  A  fraudulent 
conversion  to  the  defendant's  own  use  would  be  embezzle- 
ment, whether  demand  were  made  or  not,  and  therefore  such 
demand  need  neither  be  averred  nor  proved."  But  it  is  other- 
wise in  Illinois,  under  the  statute  of  March  4th,  1869,  for  the 
protection  of  consignors  of  goods.'  In  Michigan,  an  indict- 
ment which  alleges  that  the  defendant  had  collected  and 
received  a  certain  sum  of  money,  in  the  capacity  of  an  attor- 
ney-at-lav  for  and  in  behalf  of  A.,  and  in  the  name  of  A.,  is 
bad  in  not  showing  that  the  relation  of  attorney  and  client 
existed  between  A.  and  defendant.*  In  Minnesota,  in  an 
indictment  for  embezzlement  by  a  county  treasurer,  committed 
by  a  refusal  to  deliver  to  his  successor  in  office  the  moneys  in 
his  hands,  it  is  not  necessary  to  set  forth  all  the  steps  by 
which  such  successor  became  county  treasurer.  It  is  enough  to 
allege  that  he  was  duly  appointed  by  the  board  of  county 
commissioners,  duly  qualified,  and  thereby  became  the  suc- 
cessor in  office  of  the  defendant,  without  alleging  that  a 
vacancy  existed  in  the  office,  by  reason  of  which  the  right  to 
make  such  appointment  existed.  But,  if  the  indictment  pur- 
ports to  set  forth,  particularly,  the  means  by  which  the 
appointee  became  county  treasurer,  and  some  event,  legally 
necessary  to  that  end,  is  not  averred,  the  particular  allega- 
tions modify  and  control  the  general  averment  of  the  ultimate 
fact,  and  such  fact  is  not  well  pleaded.*  In  Missouri,  an 
indictment  for  embezzlement  by  an  agent  need  not  detail  the 
nature  and  purposes  of  the  agency.     But  the  proof  must 

1  State  T.  Goes,  69  Me.  22. 

•  Com.  T.  Huseey,  111  Mass.  482;  Com.  v.  Butterick,  100  Mass.  L 

•  Wright  V.  People,  61  111.  882. 

*  People  V.  Tryon,  4  Mich.  666. 

*  State  T.  Ring,  29  Minn.  78. 
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establish  more  than  an  ordinary  bailment/  An  indictment 
framed  under  Wagn.  St.  §  36,  p.  458,  need  not  directly  aver 
the  defendant's  agency ;  it  is  sufficient  if  the  agency  distinctly 
appears."  An  indictment  under  Wagn.  St.  459,  §  41,  against 
a  sheriff  for  embezzling  public  money  of  the  State  and  county 
need  not  state  from  whom  he  received  the  money,  nor  the  pro- 
portion that  belonged  respectively  to  the  State  and  county.  It 
is  sufficient  to  allege  that  it  was  public  money  belonging  to 
the  State  or  county  or  both.  Such  an  indictment  against  an 
agent  of  the  State  and  county  for  embezzlement  should  allege 
when  and  how  he  was  appointed  and  the  authority  for  his 
appointment.'  An  indictment  for  embezzlement,  alleging 
that  defendant,  '^  then  and  there  being  an  officer  duly  elected, 
*  *  *  to- wit,  a  constable  for  and  within  the  sixth  district 
of  the  city  of  S.,  did,"  etc.,  clearly  and  distinctly  alleges 
defendant  to  be  an  officer,  though  the  word  "  being  "  is  used 
instead  of  *' was, "and  the  word  '' qualified"  is  omitted.* 
In  New  Mexico,  the  indictment  need  not  show  the  object  for 
which  the  money  was  received  by  defendant.*  In  New  York, 
the  indictment  must  allege  that  defendant  was  a  clerk  or 
servant  of  some  person  (or  an  officer  or  agent  of  a  corpora- 
tion), and  that  the  property  he  is  charged  with  embezzling 
came  to  his  possession,  or  under  his  care,  by  virtue  of  such 
employment.*  But  an  indictment  for  having  feloniously 
received  goods  which  hail  been  embezzled,  knowing  them  to 
have  been  embezzled,  need  not  charge  that  the  person  who 
embezzled  the  goods  was  the  clerk  or  servant  of  the  owner  of 
them.^  In  Pennsylvania,  in  an  indictment  charging  defend- 
ant with  embezzlement  as  secretary,  and  treasurer,  and  officer, 
the  words  ' '  and  officer ' '  are  mere  surplusage,  and  not  fatal.  • 
In  Texas,  in  order  to  constitute  embezzlement   the  accused 

>  State  V.  Meyers,  68  Mo.  266. 

•  State  v.  Dodson,  72  Mo.  288. 

>  State  T.  Flint,  62  Mo.  898. 

«  State  v.  Manley,  17  S.  W.  Rep.  800.    And  see,  also,  State  t.  Heath,  8 
Mo.  App.  99. 
»  Territory  v.  Maxwell,  2  New  Mex.  250. 

•  People  V.  AUen,  6  Denio  76;  Bartow  v.  People,  78  N.  Y.  877. 
^  People  Y.  Stein,  1  Parker  202. 

<  Com.  V.  Leisenring,  11  Phila  892, 
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mast  occupy  the  designated  fidaciary  relation,  and  the  money 
or  property  must  belong  to  his  principal,  and  come  to  the 
possession  of  the  accused  by  virtue  of  that  relation.  Accord- 
ingly, an  indictment  of  an  express  agent  for  embezzlement  of 
$10,000,  alleging  the  same  to  be  the  property  of  a  certain 
bank,  and  not  alleging  that  the  express  company  had  any 
property  therein,  nor  that  any  fiduciary  relation  existed 
between  the  bank  and  the  accused,  is  fatally  defective.'  But 
where  the  indictment  charges  the  employment  of  the  accused, 
and  that  he  embezzled  money  which  came  into  his  hands  ^'  by 
virtue  of  his  said  agency  and  employment,"  it  is  not  necessary 
to  add  that,  at  the  time  of  the  conversion  and  embezzlement, 
the  money  was  in  his  possession  and  under  his  control  by 
virtue  of  his  agency."  In  Utah,  an  indictment  which  charges 
embezzlement  with  such  substantial  certainty  that  the  defend- 
ant cannot  fail  to  be  apprised  of  that  with  which  he  is 
charged,  is  sufficient.  And  such  an  indictment  is  not  objec- 
tionable because,  in  charging  that  the  defendant  was  '  ^  intrusted 
as  bailee,"  the  particulars  of  the  bailment  are  not  set  forth.* 
In  Washington,  in  Code,  §  835,  providing  that  '*if  any 
officer,  agent,  clerk,  or  servant,  or  person  to  whom  any 
money  or  other  property  shall  be  intrusted  for  any  specific 
purpose,  for  hire,  shall  embezzle,  *  *  *  [he]  shall  be 
deemed  guilty  of  larceny."  The  words  '*for  hire"  qualify 
each  of  the  enumerated  classes ;  ai)d  therefore,  in  an  indict- 
ment for  embezzlement  by  an  agent,  an  omission  to  charge 
that  he  was  an  agent  for  hire  is  fatal.*  In  Wyoming,  an 
indictment  must  set  forth  facts  sufficient  to  constitute  the 
given  offense,  so  as  to  notify  the  accused  of  the  issue  he  has 
to  meet,  and  unless  it  does  this,  it  charges  nothing  on  which 

>  Griffin  V.  state,  4  Tex.  App.  890;  Gaddy  v.  State,  8  Tex.  App.  127; 
Brady  v.  State,  21  Tex.  App.  659. 

*  Taylor  ▼.  State,  16  S.  W.  Bep.  803.  The  indictment  charged  that  the 
accused  was  the  agent  and  attorney  in  fact  of  A.  E.  S.,  '*  who  appointed 
said  O.  P.  T.  her  agent  and  attorney  in  fact  under  the  name  of  A.  £.  L.** 
Held,  that  the  words  quoted  could  not  be  rejected  as  surplusage,  and  any 
uncertainty  therein  disregarded,  but  that  it  was  sufficiently  clear  that  it 
was  A.  E.  S.  who  acted  under  the  name  of  A,  E.  L,— Taylor  y.  State,  supm. 

<  People  Y.  HiU.  8  Utah  884. 

*  Terry  v.  State,  1  Wash.  277. 
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an  issue  can  be  raised  by  a  plea  of  not  guilty ;  this  rule  is 
founded  on  a  principle  that  inheres  in  all  criminal  cases. 
Hence,  an  indictment  for  embezzlement  must  set  forth  the 
actual  fiduciary  relation  and  its  breaches/ 

§  385.  Description  of  property  conyerted. — ^According  to 
the  weight  of  authority,  an  indictment  for  embezzlement  is 
sufficient  which  describes  the  property  embezzled  with  as  much 
particularity  as  is  required  in  an  indictment  for  larceny." 
The  omission  to  state  any  description  or  character  whatever 
of  the  stolen  money  is  a  fatal  objection,  whenever  presented 
during  the  progress  of  the  cause.'  The  indictment  need  not 
aver  the  precise  amount  embezzled.  It  is  enough  to  allege  that 
it  is  "about"  a  given  sum.*  The  best  description  of  the  coins 
or  bills  embezzled  that  circumstances  will  permit,  both  in  the 
indictment  and  upon  trial,  is  all  that  is  required.  * 

In  Alabama,  an  indictment  which  charges  that  defendant, 
being  the  bailee  of  S.,  "  did  embezzle,  or  fraudulently  convert 
to  his  own  use,  money  to  about  the  amount  of  $150,  the 
personal  property  of  said  S. ,  which  came  to  his  possession  by 
virtue  of  said  employment,"  is  sufficient,  though  it  does  not 
describe  the  money  or  allege  its  value,  since  such  indictment 
pursues  the  form  given  in  2  Code,  270.  •  In  Arkansas,  one 
who  is  intrusted  with  a  horse  to  sell,  with  the  intention  that 
he  shall  give  the  money  received  to  the  owner,  is  a  bailee, 
within  Mansf.  Dig.  §  1640,  providing  that,  if  any  carrier  or 
other  bailee  shall  embezzle  or  convert  to  his  own  use  any 
money,  etc. ,  which  shall  have  come  into  his  possession  or  been 
placed  in  his  care,  he  shall  be  deemed  guilty  of  larceny, 
although  he  shall  not  break,  etc. ;  but,  the  proof  being  that 
he  received  a  check  which  he  collected  entirely  in  paper  cur- 
rency, an  indictment  charging  him  with  the  conversion  of 

'  McCann  v.  U.  S.,  2  Wyom.  T.  267. 

•  Com.  y.  Concannon,  5  AUen  502;  People  v.  Ck>z,  40  GaL  275;  State 
T.  Thompson,  42  Ark.  517. 

»  People  V.  Cox,  40  Cal.  276. 

*  Britton  t.  State,  77  Ala.  202. 

*  Territory  v.  HazweU,  2  New  Mex.  250. 

•  HuflCman  t.  State,  80  Ala.  88. 
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certain  paper  currency,  and  certain  pieces  of  gold,  and  in 
another  count  with  the  conversion  of  the  check,  does  not 
sufficiently  describe  the  money  converted,  and,  there  being  no 
embezzlement  of  the  check,  no  conviction  can  be  had.'  In 
Indiana,  an  indictment  charging  that  defendant  as  agent  of  a 
certain  person  '^for  the  purpose  of  collecting  money  on  a 
certain  lottery  ticket,"  embezzled  such  money,  but  not  partic- 
ularly describing  the  lottery  ticket,  is  sufficient."  In  Kansas, 
an  information  against  a  county  treasurer  for  embezzling  public 
funds  in  the  county  treasury,  need  not  specify  the  kind  of 
funds  embezzled.'  An  information  for  the  embezzlement  of 
$530,  which  alleges  that  the  money  consisted  ^'of  United 
States  national  biUs,  commonly  called  ^greenbacks,'  and 
national  bank  bills,  silver  certificates,  and  gold  certificates," 
coupled  with  an  averment  that  the  denominations  and  names 
of  each  are  unknown  to  the  prosecuting  witness  or  to  the 
informant,  but  that  they  all  pass  as  current  money  of  the 
United  States,  and  all  are  of  the  value  of  $530,  describes  the 
money  with  sufficient  certainty  to  resist  a  motion  in  arrest  of 
judgment.*  In  Louisiana,  the  indictment  need  not  describe 
the  sum  of  money  alleged  to  be  embezzled  as  consisting  of 
coins  or  bank  notes.*  In  Massachusetts,  the  provision  of  Gen. 
St.  ch.  161,  §  42,  that  *'  it  shall  be  sufficient  to  allege  gener- 
ally in  the  indictment  an  embezzlement"  "  of  money  to  a  cer- 
tain amount,  without  specifying  any  particulars  of  such 
embezzlement,"  is  not  in  conflict  with  art.  12  of  the  declaration 
of  rights,  requiring  the  offense  to  be  set  forth  * '  fully  and 
plainly,  substantially  and  formally."  An  indictment  under  § 
42,  charging  one  with  embezzling,  at  a  time  and  place  stated, 
*'  certain  money  to  the  amount  and  value  of  $26,000,"  suffi- 
ciently describes  the  property  embezzled.  •  But  an  indictment 
which  alleges  the  larceny  or  embezzlement  of  printed  sheets, 
is  not  sustained  by  proof  that  they  were  delivered  to  the 

1  Dotson  V.  state.  5t  Ark.  119. 

» Woodward  v.  State,  103  Ind.  127. 

*  State  V.  Smith,  13  Kan.  274;  State  v.  Qraham,  Id.  d99. 

*  State  v.  Combe,  27  Pac.  Rep.  818. 

*  State  V.  Thompson,  82  La.  An.  796;  State  v.  Palmer,  Id.  665. 

*  Com.  ▼.  Bennett,  118  Mass  443. 
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defendant  by  the  owner  to  be  bound,  and  that  after  he  had 
folded  and  trimmed  them,  he  embezzled  and  fraudulently  oon- 
verted  them  to  his  own  use.  The  indictment  should  have 
charged  a  larceny  or  embezzlement  of  books.  ^  And  an  indict- 
ment which  does  not  allege  the  object  for  which  the  defendant 
was  intrusted  with  the  property,  or  describe  the  property,  is 
fatally  defective.'  This  was  held  in  Texas,  of  an  indictment 
against  an  officer  for  the  embezzlement  of  money  paid  to  him 
as  fines,  which  failed  to  state  the  character  or  kind  of  the 
fines,  and  to  charge  a  fraudulent  intent.'  In  Minnesota,  an 
indictment  for  embezzlement  need  not  state  the  character  or 
amounts  of  the  various  funds  embezzled,  nor  that  the  same  is 
unknown  to  the  grand  jury.*  In  Kevada,  in  an  indictment 
against  a  county  treasurer  for  embezzlement,  it  is  sufficient  to 
allege  and  prove  the  felonious  conversion  to  his  own  use  of  any 
money  that  came  into  his  possession,  or  was  under  his  control 
by  virtue  of  his  office,  without  specifying  with  certainty  the 
particular  kind  of  funds  embezzled,  or  the  particular  time  when 
the  money  was  received.'  In  Ohio  an  indictment  for  embez- 
zlement of  several  articles  need  not  allege  the  separate  value  of 
each. '    In  Texas,  an  indictment  for  embezzling  coin  need  not 

>  Com.  ▼.  Merrifield,  4  Mete.  46a 

*  Com.T.  Smart,  6  Gray  15. 

*  Peacock  y.  State,  86  Tex.  647. 

^  State  V.  Munch,  23  Mum.  67;  State  t.  Ring,  39  Minn.  78.  In  Miasouri, 
an  indictment  against  a  township  trustee  charged  that  he  had  embezzled 
**  public  moneys  belonging  to  the  school  fund  of  North  township,**  in  Dade 
county.  Strictly  speaking,  the  moneys  belonged  to  the  subdistrictB  of 
North  township,  rather  than  the  township  itself.  Held,  however,  that  this 
did  not  invalidate  the  indictment.  It  was  sufficient  to  aUege  that  the  funds 
embezzled  were  *'  public  moneys,"  and  the  amplification  in  the  charge  did 
not  vitiate  or  limit  the  proof.— State  v.  Hays,  78  Mo.  600.  Rev.  St.  Mo. 
1879,  §  1817,  provides  that  in  an  indictment  for  embezzlement  it  shall  be 
sufficient  to  describe  the  money  taken  simply  as  money,  and  such  allega- 
tion shall  be  sustained  by  proof  of  any  amount  of  coins  or  notes  taken, 
though  the  species  of  coin  or  the  nature  of  the  notes  shall  not  be  proved. 
Held,  that  an  indictment  in  one  count  for  embezzling,  within  three  years,  a 
certain  sum  of  money,  is  sustained  by  proof  of  the  embezzlement  within 
that  time  of  such  sum  or  any  portion  thereof,  and  under  section  1821  it  is 
not  necessary  to  specify  the  time  at  which  the  offense  was  committed,  as 
time  is  not  ot  the  essence  of  the  offense. — State  v.  Pratt,  98  Mo.  483. 

»  State  V.  Carrick,  16  Nev.  120. 

*  State  V.  Mook,  40  Ohio  St.  588. 
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specify  the  denomination  of  the  several  pieces ;  and  if  it  does, 
evidence  of  the  embezzlement  of  coin  of  equal  aggregate  value 
will  be  suflBcient  without  proving  the  denomination;*  it  is 
sufficient  to  charge  the  embezzlement  of  so  much  money, 
without  adding  that  a  more  particular  description  is  unknown." 

§  386.  Averment  of  ownership — (a)  In  general. — ^In 
Alabama,  in  an  indictment  for  embezzlement  by  an  agent,  the 
name  of  his  principal  must  be  alleged;  and  it  is  the  safe 
practice,  also,  to  allege  the  ownership  of  the  property,  though 
this  averment  may  not  be  necessary,  and  must  be  proved  as 
laid.*  The  Louisiana  statute  defining  embezzlement  provides 
that  "any  *  *  *  agent  *  *  *  or  servant  who  shall 
wrongfully  use,  dispose  of,  conceal,  or  otherwise  embezzle  any 
money,  bill,  note,  check,  order,  draft,  or  any  other  property 
which  he  shall  have  received  for  another,  or  for  his  employer, 
principal,  or  bailor,  or  by  virtue  of  his  *  *  *  trust  or 
employment,  or  which  shall  have  been  entrusted  to  his  care, 
keeping,  or  possession  by  another,  or  by  his  employer,  princi- 
pal, or    bailor,     *     *    *     upon    conviction  thereof,  or  of 

>  Riley  v.  State,  82  Tex.  763. 

•  Taylor  v.  State,  16  S.  W.  Rep.  802 

The  following  descriptions  of  the  property  embezzled  have  been  held  suf- 
ficient: '^Certain  books,  letter-files,  knives,  bank  shares,  slates,  and  sealing- 
wax,  to  about  the  value  of  forty  dollars." — ^Mayo  v.  State,  80  Ala.  32. 
''Bonds  of  the  United  States  of  America  for  the  payment  of  money,  issued 
by  authority  of  law,"  and  of  an  "  aggregate  value  of"  $1,000  —Com.  v. 
Butterick,  100  Mass.  1.  "  Certain  United  States  5-20  government  bonds, 
which  were  valuable  securities,  of  the  value  of  $5,000."— State  v.  Meyers,  68 
Mo.  266.  "  Five  thousand  five  hundred  dollars  in  money,  the  same  being 
then  and  there  current  money  of  the  United  States,  and  of  the  value  of  five 
thousand  five  hundred  dollars,  which  said  money  was  then  and  there  the 
property  of  Palo  Pinto  county." — Lewis  v.  State,  28  Tex.  App.  140. 

The  following  descriptions  have  been  held  insufficient:  "  Certain  money 
to  a  large  amount,  to-wit,  to  the  amount  of  one  hundred  dollars." — State  v. 
Thompson,  42  Ark.  517.  "A  large  sum  of  money,  to-wit,  the  sum  of 
1,100." — Bork  V.  People,  16  Hun  476.  *<  Eight  dollars  in  money,  consisting 
of  one  five-doUar  bill,  one  two-dollar  bill,  and  one  one-dollar  bill,  circulating 
medium  current  as  money." — Reside  v.  State,  10  Tex.  App.  675.  Compare 
Gerard  v.  State,  Id  690.  *'  Current  money,  a  more  particular  description  of 
which  said  jurors  have  not  and  cannot  give." — State  v.  Denton,  (Md.)  22 
Atil.  Rep.  805.  "  A  lot  of  lumber,"  *'  a  certain  lot  of  furniture,"  and  "  cer- 
tain tools."— State  v.  Edson,  10  La.  An.  229. 

*  Washington  v.  State,  72  Ala.  272. 
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having  aided  or  abetted  in  the  commission  thereof,  or  of 
having  been  accessory,"  shall  be  punished  as  therein  provided. 
In  an  indictment  under  this  statute,  it  is  not  sufficient  to  allege 
that  a  certain  draft  was  intrusted  to  defendant  for  collection 
without  alleging  to  whom  it  belonged,  and  for  whose  account 
the  collection  was  made.'  In  Maryland,  Code  Pub.  Gen. 
Laws,  art.  27,  §  76,  providing  that  an  employe  embezzling 
money  from  his  employer  shall  be  deemed  to  have  feloniously 
stolen  the  same,  and  fixing  a  punishment  therefor,  makes  the 
offense  larceny,  and  an  indictment  under  it,  which  does  not 
allege  the  ownership  of  the  property  embezzled,  is  demurrable." 
In  Massachusetts,  possession  of  goods  remains  in  the  master, 
and  may  be  laid  in  him,  though  his  servant  has  taken  them 
from  him  to  use  for  a  specific  purpose."  And  where  an 
indictment  properly  alleges  the  ownership  at  the  date  of  the 
delivery  of  the  property  to  the  defendant,  and  it  is  averred 
that  the  embezzlement  occurred  while  the  trust  continued  on 
which  the  property  was  received,  there  need  not  be  an  aver- 
ment that  the  title  to  the  property  continued  in  the  party  who 
intrusted  it  to  the  defendant  down  to  the  time  when  the 
embezzlement  was  committed.*  An  indictment  for  the  embez- 
zlement of  bank  biUs  intrusted  by  a  soldier,  who  was  a  minor, 
to  the  defendant,  to  be  carried  to  the  minor's  father,  may  aver 
the  ownership  of  the  bills  to  be  in  the  father.*  In  Missouri, 
in  an  indictment  under  Wagn.  St.  458,  §  35,  for  embezzling 
the  money  of  a  co-partnership,  the  names  of  the  individual 
partners  need  not  be  set  out.  •  In  North  Carolina,  an  indict- 
ment for  embezzlement  of  money  need  not  state  the  name  of 
the  person  from  whom  the  money  was  received;  and  the 
averment  that  the  defendant  is  neither  an  apprentice  nor 
under  the  age  of  sixteen  years  is  a  substantial  compliance  with 
the  statute.^ 

1  State  T.  Bouble?,  48  La.  An.  200. 

*  State  V.  Tracey,  21  Atl.  Rep.  866. 

>  Com.  T.  Berry,  99  Mass  428;  96  Am.  Deo.  767. 

^  Ck>m.  T.  Butterick,  100  Haas.  1. 

»  Com.  ▼.  Norton,  11  Allen  110. 

<  State  ▼.  Mohr,  68  Mo.  808. 

'f  State  ▼.  Lanier,  89  N.  C.  517. 
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(h)  Gavem^merU  prcperty, — An  indictment  against  a  pnblio 
oflSoer  for  fraudulently  embezzling  and  converting  to  his  own 
use  moneys  under  his  control  by  virtue  of  his  office,  need  not 
allege  that  the  money  was  the  property  of  another,  or  whose 
money  it  was.'  But  an  indictment  under  the  N.  J.  Crimes 
Act,  §  148,  punishing  any  officer  of  the  State,  or  of  any  cor- 
poration existing  by  the  laws  thereof,  who  embezzles  its 
property  with  intent  to  defraud,  must  state  the  ownership  of 
the  property,  if  known;  also  the  intent  to  defraud."  A 
complaint  charging  that  defendant,  as  treasurer  of  a  school 
district,  embezzled  $85  ''in  money"  belonging  to  said  district, 
sufficiently  charges  ownership  in  a  body  whose  existence  the 
court  would  recognize,  and  sufficiently  describes  the  property.* 

(o)  Mvm^icvpal  property. —  In  Texas,  an  indictment  under 
Pen.  Code,  art  103,  prescribing  the  penalty  for  misapplication 
of  the  funds,  etc. ,  of  any  county,  city,  or  town,  which  fails  to 
allege  that  the  money  misapplied  was  owned  by  any  county, 
city,  or  town,  is  insufficient.*  But  in  Ohio,  where  the  sub- 
stance of  the  offense  consists  in  the  conversion  of  public 
money,  an  indictment  for  embezzlement  of  money  belonging 
to  several  municipalities  need  not  state  the  amount  belonging 
to  each.  It  is  sufficient  to  allege  that  the  money  was  public 
money,  belonging  to  the  municipalities  named  in  the  statute, 
or  to  one  or  more  of  them.  *  In  New  York,  it  is  not  a  good 
objection  to  an  indictment  for  embezzlement  and  larceny  of 
provisions  belonging  to  a  county  poorhouse  that  they  are  laid 
in  the  indictment  as  the  property  of  the  superintendent  of  the 
poor  of  the  county.' 

1  State  V.  Walton,  62  Me.  106. 

'  State  V.  Lyon,  45  N.  J.  L.  273. 

» State  V.  Knox,  17  Neb.  683. 

«  Crane  v.  State,  26  Tex.  App.  482. 

»  Brown  v.  State,  18  Ohio  St.  496. 

•  Coats  V.  People,  4  Parker  662.  Defendant  was  city  clerk.  By  ordinance, 
it  was  his  duty  to  prepare  and  seal  city  licenses  upon  production  to  him  of 
the  receipt  of  the  city  treasurer  showing  that  the  license  money  had  been 
paid.  In  fact,  for  years  the  custom  had  been  for  the  licensee  to  pay  the 
money  directly  to  the  clerk  and  receive  from  him  the  license,  and  the 
clerk  thereafter  handed  the  money  to  the  treasurer.  The  entire  businesB 
was  transacted  by  the  clerk.  This  was  done  to  the  knowledge  of  the 
mayor,  council  and  other  officers  of  the  city.    Defendant  embezzled  certain 
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{d)  Corporate  properUj. — In  an  indictment  against  an  o£3cer 
of  a  corporation  for  embezzlement  of  the  property  of  such 
corporation,  the  corporate  name,  as  fixed  by  law,  should 
appear  as  the  owner  of  the  property,  and  the  name  of  ofiiceof 
such  oflScer,  as  prescribed  by  law,  should  be  set  out.  Judg> 
ment  will  be  arrested  when  it  appears  that  there  is  a  misnomer 
in  either  the  name  of  the  corporation  or  in  the  title  of  the 
officer  of  the  corporation  so  charged  with  embezzlement.'  An 
indictment  charging  the  embezzlement  of  property  of  an 
*' incorporated  company,  to- wit,  the  8.  M.  Co,''  sufficiently 
charges  the  ownership  of  the  property.'  Money  intrusted  to 
an  express  company  for  transportation  may  be  described  in  an 
indictment  for  the  embezzlement  of  it  to  be  the  property  of 
the  company.'  An  indictment  charging  the  accused  in  one 
count  with  embezzling  ^^and"  converting  to  his  own  use 
money  '  ^  belonging  to "  a  bank,  and  in  another  count  with 
embezzling  ^^and"  converting  to  his  own  use  money 
'^deposited  with"  the  bank,  is  not  obnoxious  to  the  objection 
either  of  uncertainty  or  duplicity,  under  La.  Bev.  St.  §  907. 
Bat  such  indictment  is  not  good  under  §  905,  relating  to 
distinct  cases  of  embezzlement  and  breach  of  trust.* 

§  387.  Allegation  of  delivery  of  property.— As  a  general 
rule,  an  indictment  of  a  bailee  for  Embezzlement  must  directly 
allege  that  the  property  came  into  his  possession  or  was  under 

of  the  moneys  thus  received  by  him.  It  did  not  appear  that  the  city  ever 
disavowed  the  authority,  or  even  made  any  effort  to  re-collect  from  the 
licensees  these  money&  HM,^  that  a  conviction  under  an  information 
charging  the  embezzlement  of  these  as  the  moneys  of  the  city  must  be 
sustained,  and  that  neither  the  city  nor  the  licensees  might  have  been  con- 
cluded by  his  acts,  yet  that  he,  by  the  issue  of  the  license,  was  estopped 
from  denying  that  the  moneys  which  he  had  received  in  payment  thereof 
were  the  moneys  of  the  city.— State  v.  Spaulding,  24  Kan.  1. 

» Alden  v.  State,  18  Fla.  187. 

•  StaUings  v.  State,  (Tex.)  15  S.  W.  Rep.  716.  Defendant  was  indicted 
for  embezzling  funds  belonging  to  "The  Enterprise  Manufacturing 
Company.'*  The  charter  introduced  in  evidence  designated  the  corporation 
as  the  "Enterprise  Manufacturing  Ck)mpany."  Heldy  that  the  indictment 
sufficiently  identified  the  corporation  mentioned  therein  with  that  created 
by  the  charter  received  in  evidence.— Jackson  v.  State,  76  GkL  S51. 

'  Riley  v.  State,  83  Tex.  763. 

«  State  V.  Palmer,  82  La.  An.  665. 
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his  care  by  virtae  of  his  agency  or  of  the  baihnent.'  Thus,  an 
indictment  against  a  county  treasurer  for  an  alleged  defalca- 
tion in  failing  to  pay  over  certain  moneys  to  his  successor  in 
office,  most  charge  that  at  the  expiration  of  such  officer's 
term  there  remained  in  his  hands,  either  actually  or  con- 
structively, a  sum  of  money  received  by  him  by  virtue  of  his 
office,  which,  upon  proper  demand,  after  his  term  had  expired, 
he  fraudulently  failed  or  refused  to  account  for  and  pay  over 
to  his  successor  in  office.*  To  sustain  an  indictment  against  a 
carrier,  for  embezzlement,  it  must  appear  that  the  goods 
intrusted  to  defendant  for  delivery  were  so  intrusted  to  be 
carried  for  hire.  An  allegation  simply  that  they  were 
intrusted  with  him  by  the  owner,  for  the  purpose  of  sending 
:and  delivering  the  same  to  another,  is  insufficient.*  In  Illinois, 
under  Orim.  Code,  §  75,  making  it  embezzlement  to  secrete 
with  intent  to  embezzle  property  of  another  "that  comes  to 
his  possession  or  under  his  care,"  an  indictment  is  not  vitiated 
by  the  omission  of  either  *'  possession  "  or  "  care,"  the  other 
being  used.*  And  in  New  Mexico,  the  indictment  need  not 
state  the  object  for  which  the  money  embezzled  was  originally 
received  by  the  accused.'  In  North  Carolina,  an  indictment 
for  embezzlement  of  money  need  not  state  the  name  of  the 
person  from  whom  the  money  was  received.* 

An  information  which  charges  embezzlement  by  alleging 
that  the  defendant  was  intrusted  with  the  possession  of  certain 
property  as  bailee  accommodatum^  etc.,  is  not  subject  to 
demurrer  on  account  of  the  word  ctccommodatwm.  Such  word 
is  useless  in  connection  with  the  charge,  and  its  insertion  in 
the  information  does  not  prejudice  the  defendant  in  any 
substantial  right.'  So,  an  indictment  against  a  tax  collector, 
alleging  that  the  money   embezzled  was   collected  by  him 

>  Gaddy  v.  State,  8  Tex.  App.  127;  State  v.  Griffith,  45  Kan.  142.    Contrat 
XT.  S.  V.  Northway,  120  U.  S.  827. 

•  State  V.  Hebel,  72  Ind.  861. 

^  State  ▼.  Mima,  26  Minn.  191;  Territory  v.  Heaoock,  4  N.  Hex.  861 

^  Ker  V.  People.  110  lU.  627. 

■*  Territory  v.  MaxweU,  2  N.  Mex.  250. 

*  State  V.  Lanier,  89  N.  C.  517. 
^  People  V.  Floree,  64  Cal.  426. 
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officially  from  the  tax-payers  of  the  county,  sufficiently 
charges  that  the  money  was  in  his  possession,  custody,  and 
control  at  the  time  of  the  act  of  embezzlement.*  And  an 
indictment  charging  defendant  with  having  embezzled  a  bank 
book,  the  property  of  A.,  delivered  to  defendant  on  a  day 
named  by  A.,  *'in  the  trust  and  confidence  and  with  the 
direction  that  the  defendant  would  and  should  thereby  receive 
only  the  custody  of  said  book,  and  would  and  should  hold  the 
same  until  said  book  was  demanded  by  A.,  when  the  defendant 
would  and  should  deliver  up  and  return  said  book  to  A.," 
sufficiently  alleges  the  possession  of  the  bank  book,  at  the  time 
of  its  embezzlement,  to  have  been  in  the  defendant.' 

§  888.  Charging  distinct  acts. — ^In  Califomia,  an  indict- 
ment which  alleges  that  the  defendant,  having  received  as  tax 
collector  a  certain  sum  for  licenses  due  the  State,  and  a  cer- 
tain other  sum  for  licenses  due  the  county,  amounting  in  the 
whole  to  a  sum  specified,  embezzled  said  last  mentioned  sum, 
the  property  of  said  State  and  county,  does  not  charge  two 
distinct  offenses.*  And  an  indictment  charging  that  an  officer 
on  a  certain  day,  and  for  five  days  thereafter,  and  ever  since 
then,  had  refused  to  pay  over  certain  public  money,  charges 
but  one  offense.*  In  Georgia,  it  is  proper  to  set  out  in  a 
single  count,  as  constituting  the  offense  charged,  a  series  of 
conversions  to  his  own  use  of  money  intrusted  to  defendant, 
and  falsification  of  entries  upon  his  books  in  order  to  conceal 
the  same,  though  such  acts  may  have  extended  over  several 
years ;  and  in  such  a  case  the  court  cannot  compel  the  State 
to  elect  on  which  of  the  various  acts  charged  it  would  try 
defendant.'  In  Illinois,  however,  where  evidence  was  given 
tending  to  charge  the  defendant  as  to  three  different  transac- 

1  Bobeon  ▼.  State,  88  Ga.  166. 

'  Ck>ininonwealth  v.  Doherty,  127  Mass.  20. 

*  People  ▼.  De  La  Guerra,  81  Cal.  416. 

^  People  T.  OttOy  70  Cal.  528.  An  indictment  charged  defendant  1st,  with 
embezzling  the  sum  of  $860.50,  the  19th  of  November,  1861;  2d,  with 
embezzling  the  sum  of  $682.25,  January  1st,  1862.  Held  on  demurrer,  by 
Norton,  J.,  that  it  was  bad  in  charging  two  distinct  offenses.  Doubted  by 
the  rest  of  the  court.— People  v.  Bailey,  28  CaL  577. 

*  Jackson  v.  State,  76  Ga.  551. 
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tions,  he  was  held  entitled  to  have  the  prosecution  elect  as  to 
which  act  of  embezzlement  they  would  claim  a  conviction;* 
so  also  in  Indiana.'  In  Iowa,  an  indictment  charging  in  a 
single  count  that  defendant  did,  between  certain  dates,  embezzle 
two  pianos  and  seven  organs,  all  being  the  property  of  K., 
and  being  a  portion  of  a  stock  of  such  instruments  intrusted  to 
him  for  sale,  is  not  bad  for  duplicity.'  And  an  indictment 
for  embezzlement  which  alleges  that  defendant  unlawfully  and 
feloniously  embezzled  and  converted  to  his  use  certain  public 
money  in  his  hands  as  county  treasurer,  without  authority  of 
law,  and  that  he  converted  the  same  by  expending  it  for  lus 
private  business,  and  by  permitting  others  so  to  use  it,  is  not 
bad  for  duplicity,  the  allegations  as  to  the  specific  use  of  the 
money  being  surplusage.*  In  Kansas,  an  information  charg- 
ing in  one  count  an  actual  embezzlement,  and  also  that 
defendant  made  way  with  the  same  property  and  secreted  it 
with  intent  to  embezzle  and  convert  it  to  his  own  use,  is  not 
bad  for  duplicity  as  the  charge  of  embezzlement  included  all 
that  was  material  in  the  other  charges.'  In  Massachusetts,  as 
in  case  of  larceny,  a  person  who  embezzles  several  articles  at 
one  time  may  be  indicted  and  convicted  for  the  embezzlement 
of  each  article  separately.*  In  Missouri,  Bev.  St.  1889, 
§  3555,  inflicts  a  penalty  on  any  officer,  etc.,  ^^who  shall 
convert  to  his  own  use,  *  ♦  *  or  shall  make  way  with  or 
secrete,  any  portion  of  the  public  moneys,  or  any  moneys  that 
may  have  come  to  him  by  virtue  of  his  official  position ;"  and 
an  indictment  charging  that  defendant  "did  unlawfully  and 
feloniously  make  way  with,  secrete,  and  convert  to  his  own 
use, ' '  etc. ,  charges  but  a  single  offense,  as  the  words  used  are 
not  inconsistent  with  one  another.^  In  Nevada,  an  indict- 
ment for  embezzlement  containing  two  counts,  each  identical 

»  GkxMihue  v.  People,  94  HI.  37. 
»  Griffith  V.  State,  86  Ind.  406. 
»  State  V.  Pierce,  77  Iowa  245. 

*  State  V.  King,  47  N.  W.  Rep.  775;  distinguishing  State  v.  Brandt,  41 
Iowa  610. 

*  State  V.  Hodges,  26  Pac.  Rep.  676;  State  v.  Emmons,  Id.  679. 

*  Com.  V.  Butterick,  100  Mass.  1. 

'  State  V.  Manley,  17  S.  W.  Rep.  800. 
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as  to  the  time,  place,  names  of  persons,  and  description  of 
property,  charges  but  one  oflfense. '  In  New  York,  it  seems, 
the  indictment  may  contain  counts  for  both  embezzlement  and 
larceny;  and  the  count  for  embezzlement  may  charge  the 
embezzling  of  several  different  articles,  some  of  them  greater 
and  some  less  than  $25  in  value.*  In  Oregon,  an  indictment 
under  Orim.  Code,  414,  §  559,  punishiiig  any  official  who 
shall  convert  to  his  own  use  money  of  the  State,  etc.,  '^  or '' 
n^lect  to  pay  over  the  same,  is  not  invalidated  by  charging  a 
conversion  ' '  and ' '  a  failure  to  pay  over.  •  In  Texas,  the  fact 
that  defendant  might  have  been  convicted  of  the  theft  charged 
in  the  first  count  of  the  indictment,  does  not  show  that  he 
might  not  also  have  been  guilty  as  found  of  the  embezzlement 
charged  in  the  second  count.* 

>  State  ▼.  Malim,  14  Nev.  288. 

'Coats  ▼.  People,  4  Parker  862.  In  Ohio,  defendant  embezEled  at 
different  times  moneys  to  the  amount  of  $12,000,  helonging  to  his  four 
waida.  An  indictment  against  him  therefor,  containing  four  oounts, 
charged  him  with  embezzling  $8,000,  the  property  of  A.;  $8,000,  the  prop- 
erty of  B.;  and  so  on  as  to  C.  and  D.,  they  being  defendant's  wards.  Held, 
that  but  one  offense  was  charged  in  the  indictment,  and  that  a  motion  to 
quash  the  same,  as  charging  four  several  f ekmies,  was  properly  oTerruled. — 
Myers  ▼.  State,  4  Ohio  C.  C.  570. 

•State  T.  Dale, 8 Or.  229. 

«  Golden  ▼•  State,  22  Tex.  App.  1. 
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CHAPTEK  XLn. 

EVIDENCE ;  DEFENCES  ;  VARIANOB. 

§  889.  Evidence  for  the  prosecntioii,  generally. 

890.  Proof  of  delivery  of  property. 

891.  Proof  of  value. 

892.  Proof  of  other  acts  of  embezzlement. 
898.  Matters  of  defense. 

894.  Variance. 

§  389.  Eyldenee    for    the   prosecution^  generally — (a) 

Competency;  best  and  secondary  evidence. — Upon  the  trial  of 
an  alleged  bailee  for  embezzlement  of  his  bailor's  property,  it 
was  competent  for  the  State  to  prove  the  terms  of  the  contract 
of  bailment,  by  virtue  of  which  the  property  went  into  the 
defendant's  possession.*  So,  on  a  trial  for  embezzlement 
alleged  to  have  been  committed  by  a  servant  or  agent,  the 
employer  is  a  competent  witness  to  show  that  he  did  not 
authorize  the  accused  to  do  the  acts  complained  of,  and  that 
the  accused  has  not  accounted  to  him  for  the  property.* 
Evidence  by  an  expert  of  the  result  of  his  examination  of 
defendant's  books  and  papers,  which  are  in  evidence,  is 
competent  to  show  the  standing  of  the  accounts.  *  In  one  case 
it  is  held  that  a  mere  failure  to  pay  over  to  the  employer,  or 
to  the  government,  is  evidence  of  embezzlement.*  But  the 
better  opinion  is  that  an  unexplained  failure  of  the  accused  to 
pay  over  the  money  which  he  is  charged  with  having 
embezzled,  does  not  of  itself  raise  a  presumption  of  a  felonious 
appropriation  sufficient  to  convict.' 

'  Leonard  v.  State,  7  Tex.  App.  417. 

»  Coats  V.  People,  4  Parker  662. 

« State  V.  Findley,  (Mo.)  14  S.  W.  Rep.  185. 

*  State  V.  Cameron,  8  Heisk.  78.    Compare  State  v.  SneU,  9  R.  L  112. 

*  State  V.  O'Kean,  85  La.  An.  901.  It  appeared  that  the  defendant,  an 
agent,  had  authority  to  receive  payment  for  goods  sold  by  him,  and  was 
entitled  to  commissions  upon  such  sales;  that  he  received,  in  payment  for 
such  a  sale,  a  check,  which  he  deposited  to  his  own  credit,  sending  his 
check  for  the  amount  to  his  employer,  which  check  was  not  paid.  HM, 
that  the  check  so  sent  by  him  was  admissible  in  evidence,  and  that 
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If  the  indictment  contains  what  purports  to  be  a  copy  of  an 
agreement  made  between  the  defendant  and  the  prosecutor,  a 
copy  of  the  same  is  not  admissible  in  evidence  on  the  trial, 
without  first  accounting  for  the  original,  and  without  proof  of 
the  execution  of  the  instrument  by  the  defendant/  So,  on  a 
trial  for  embezzlement  of  money  which  defendant  should  have 
paid  to  the  State  treasurer,  the  testimony  of  the  treasurer  that 
the  money  was  not  paid  to  him  being  the  best  evidence,  the . 
testimony  of  the  custodian  of  the  treasurer's  books  that  they 
failed  to  show  the  payment  is  inadmissible.*  But  the  incor- 
poration of  the  company  employing  the  accused  piay  be  shown 
by  parol.'  And  on  trial  of  a  county  treasurer  for  embezzle- 
ment of  certain  public  moneys  in  his  hands,  the  introduction 
of  the  record  of  the  board  of  supervisors  to  show  the  report 
of  the  treasurer,  is  without  prejudice,  where  the  report  itself  is 
afterwards  introduced.* 

(&)  Udevancy  and  sufficiency. — To  warrant  the  conviction 
of  an  agent  for  the  embezzlement  of  his  principal's  money, 
four  facts  must  be  established  beyond  a  reasonable  doubt, 
to- wit:  jFirsL  The  agency  whereby  the  defendant  was 
charged  with  the  duty  of  receiving  the  money ;  Second.  His 
receipt  of  his  principal's  money;  Third.  That  he  received  it 
in  the  course  of  his  employment;  and  Fourth.  That  he 
embezzled,  misapplied  or  converted  it  to  his  own  use.*  A 
person  cannot  be  convicted  of  embezzlement  upon  proof  that 
he  received  money  for  the  purpose  of  paying  a  note,  and  did 
not  pay  the  same,  unless  it '  is  further  proved  that  being  the 
agent  of  another,  and  having  received  the  money  as  such,  he 
failed  to  pay  the  same  in  consequence  of  some  fraudulent  use 
or  conversion  of  the  money.*  Where  it  appears  that  defend- 
ant lived  in  the  county,  and  collected  the  money  there,  and  it 

evidence  tending  to  show  that  his  commissions  were  always  paid  bji  his 
employer,  and  tiiat  he  had  no  authority  to  deduct  them  from  the  proceeds 
of  sales,  was  also  admissible. —Com.  v.  Smith,  129  Mass.  104. 

1  People  ▼.  Hust,  49  Cal.  858. 

>  Strong  T.  State,  18  Tex.  App.  19. 

*  State  T.  Cheek,  63  Mo.  864. 

*  State  V.  King,  (Iowa)  47  N.  W.  Rep.  T75. 
»  Webb  V.  State,  8  Tex.  App.  810. 

*  State  v.  SneU,  9  R.  I.  112. 
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was  last  seen  in  his  custody  therein,  the  jury  may  infer  that 
the  conversion  occurred  there/  On  a  trial  of  a  defendant  for 
embezzling  money  received  by  him  as  county  treasurer,  the 
State  need  not  prove  the  execution  by  him  of  the  proper 
official  bond.  And  his  failure  to  pay  the  State  auditor's  draft 
for  State  money  in  his  hands,  as  shown  by  his  last  settlement 
with  the  county  auditor,  \&pri/ma  facie  evidence  of  an  embez- 
.  zlement.*  Where,  on  prosecution  of  a  county  collector  for 
embezzlement,  it  is  shown  that  defendant  never  made  a  settle- 
ment, and  that  his  books,  when  taken  from  him  by  the  sheriff, 
showed  a  deficit,  which  he  attempted  to  account  for  by 
swearing  that  the  money  was  destroyed  when  his  house  was 
burned,  the  evidence  is  sufficient  to  sustain  a  conviction.  And 
when  it  is  shown  that  defendant  received  the  tax-books,  and 
acted  as  collector,  it  is  not  necessary  to  produce  his  commis- 
sion.' The  corporate  existence  of  a  company  is  sufficiently 
established  by  proving  that  it  assumed  to  be  and  was 
notoriously  acting  as  a  corporation,  to  sustain  an  indictment 
charging  a  person  with  having  been  the  clerk  of  a  certain 
corporation,  and  with  having  fraudulently  embezzled  its 
property  then  under  his  care  by  virtue  of  his  employment  as 
such  clerk.*  When  demand  would  be  ineffectual  it  is  unneces- 
sary to  be  proven  to  fix  a  criminal  liability  for  embezzlement. 
Demand  and  refusal  are  prima  facie  evidence  of  embezzlement, 
but  are  not  the  only  evidence  of  embezzlement  permissible ; 
and  proof  of  such  demand  and  refusal  is  not  in  all  cases 
essential  to  conviction.*  Where  defendant  was  indicted  for 
embezzling  the  funds  of  a  corporation  of  which  he  was 
treasurer,  evidence  that  he  was  directed  to  pay  a  certain  debt 
in  full,  before  paying  other  claims,  and  that  he  disobeyed  the 
direction,  was  irrelevant,  and  tended  to  prejudice  the  jury." 
And  in  a  prosecution  of  defendant  for  embezzlement  of  funds 

»  WaUis  V.  State,  (Ark.)  16  S.  W.  Rep.  821. 

*  State  ▼.  Mims,  26  MinD.  183. 

•  State  ▼.  Findley,  (Mo.)  14  S.  W.  Rep.  185. 

*  Calkins  v.  State,  18  Ohio  St.  366;  98  Am.  Dec.  121. 

» U.  S.  ▼.  Adams,  2  Dak.  T.  305;  WaUis  v.  State,  (Ark.)  16  S.  W.  Bep. 
821. 

•  ThomeU  ▼.  People,  11  Colo.  805. 
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collected  on  certain  particular  drafts  remitted  to  him  as  agent 
by  an  oil  company,  evidence  that  certain  consignments  of  oil 
were  made  to  him  as  a  merchant  is  irrelevant.' 

(c)  Character;  acts  amd  conduct, — On  an  indictment  for 
embezzlement  or  larceny  it  is  not  competent  to  prove  defend- 
ant's general  character  for  profanity.*  And  where  the  only 
evidence  against  defendant,  a  man  of  hitherto  unblemished 
reputation,  consisted  of  the  fact  that  he  tried  for  a  time  to 
conceal  the  loss  of  the  money,  and  this  fact  was  explained  in 
a  manner  consistent  with  innocence,  a  verdict  of  guilty  cannot 
be  sustained.' 

((2)  Admissions  and  confessions, —  A  statement  made  by 
defendant,  a  county  treasurer,  to  two  of  his  bondsmen,  that 
he  was  short  in  his  accounts,  at  a  time  when  he  was  not 
charged  with  crime,  or  under  arrest,  when  no  proceedings 
were  threatened  or  any  promise  made  to  shield  him  from  a 
criminal  prosecution  is  admissible.*  And  his  written  acknowl- 
edgment of  the  correctness  of  a  settlement  between  himself 
and  the  county  auditor,  made  at  the  time  of  the  settlement,  is 
competent  evidence  against  him ;  and  the  basis  on  which  the 
settlement  was  made  may  be  shown  as  part  of  the  res  gestw.* 
So  evidence  showing  that  defendant  received  diamonds  to  sell 
for  the  owner,  and  failed  to  account  for  them,  and  that 
he  had  admitted  that  he  had  sold  them  and  intended  to 
keep  the  proceeds,  will  warrant  a  conviction.*  And  where 
it  was  claimed  by  defendant  that  he  sold  the  horse,  for 
the  embezzlement  or  larceny  of  which  he  was  indicted,  by 
authority  of  the  owner,  and  it  appeared  that  after  such 
sale  he  oflfered  to  pay  the  owner  $45  in  weekly  install- 
ments, and  handed  him  an  instrument,  written  by  himself, 
purporting  to  be  a  bill  of  sale  of  the  horse,  to  be  signed 
by  the  owner,  and  providing  that  the  horse  should  become 
defendant's  property  on  the  payment  of  the  purchase  money, 
such  instrument  was  properly  admitted  in  evidence,  as  it  might 

>  State  ▼.  Sterling,  41  La.  An.  679. 

*  Butler  T  State,  (Ala.)  9  So.  Rep.  191. 
»  State  ▼.  Baldwin,  70  Iowa  180. 

*  State  V.  Carrick,  16  Nev.  120. 

*  State  V.  Mime,  26  Minn.  188. 

*  State  V.  Foley,  (Iowa)  26  N.  W.  Rep.  746. 
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be  regarded  in  the  nature  of  an  admission  that  the  owner  had 
not  parted  with  his  title,  and  as  tending  to  contradict  defend- 
ant's  theory  that  he  was  authorized  to  sell  the  horse/  A 
confession  of  embezzlement,  when  voluntarily  and  freely  made, 
is  entitled  to  the  highest  credit,  and  to  great  weight  as  evi- 
dence of  the  fact.* 

{e)  DocumeTUary  evidence, — ^In  a  prosecution  for  embezzle- 
ment, by  a  elerk  of  the  circuit  court,  of  solicitor's  fees  in  cer- 
tain cases,  transcripts  of  the  reports  made  to  the  auditor  by 
defendant,  as  clerk,  of  the  amount  of  solicitor's  fees  in  such 
cases,  having  been  properly  certified,  are  receivable  in  evi- 
dence.' Upon  the  trial  of  a  tax  collector  for  embezzlement, 
transcripts  from  the  books  of  the  comptroller-general  and 
treasurer  of  the  State,  certified  under  §  3816  of  the  Georgia 
Oode,  are  admissible  to  show  a  failure  on  the  part  of  such 
defendant  to  pay  over  the  taxes  collected  by  him.*  On  a 
prosecution  for  embezzling  a  piano,  where  it  appears  that 
defendant  was  the  prosecuting  witness'  agent  for  the  sale  of 
pianos  and  organs,  and  that  their  transactions  extended  over 
several  years,  a  statement  of  accounts  rendered  by  the  prose- 
cuting witness  to  defendant,  which  shows  that  defendant  had 
the  piano  in  question  on  hand  at  a  certain  date,  is  properly 
admitted  in  evidence  after  it  was  first  introduced  in  part  by 
defendant  during  the  cross-examination  of  the  prosecuting 
witness.  Under  such  circumstances,  copies  of  letters  written 
by  the  prosecuting  witness  to  defendant,  requesting  him  to 
make  a  settlement  and  account  for  the  pianos,  are  admissible, 
especially  where  defendant  does  not  deny  the  sale  of  the  piano 
and  the  appropriation  of  the  proceeds,  but  claims  that  he  did 
so  for  the  purpose  of  procuring  a  settlement,  and  of  retaining 
in  his  hands  money  enough  to  pay  the  balance  due  himself.  * 
On  trial  of  the  secretary  of  a  savings  bank  for  embezzlement, 
a  book  kept  by  the  treasurer  in  the  regular  course  of  business 

>  Butler  ▼.  state,  (Ala.)  9  So.  Rep.  191. 

*  State  V.  Brown,  48  Iowa  882. 
s  Stanley  t.  State,  88  Ala.  154. 
«  ShiveiB  V.  State,  53  Oa.  149. 

•  State  y.  Adams,  (Mo.  Sup.)  18  S.  W.  Rep.  1000. 
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t>f  the  bank,  showing  the  amounts  paid  over  by  the  accused, 
is  admissible  against  him.' 

§  390.  Proof  of  dellyery  of  property. — A  delivery  of 
property  to  the  accused  is  sufficiently  proved  to  sustain  a 
prosecution,  under  a  statute  providing  that  any  person  to 
whom  property  shall  have  been  delivered  who  shall  embezzle 
or  fraudulently  convert  it  may  be  convictedof  larceny,  to  show 
that  the  property  in  question  being  baggage  at  a  railroad 
station,  the  owner  gave  the  checks  representing  it  to  the 
servants  of  defendant,  a  hotel-keeper,  by  whom  it  was  brought 
to  his  hotel,  and  came  into  his  custody. '  So  also,  an  indict- 
ment which  alleges  that  property  embezzled  was  possessed  by 
B. ,  and  by  him  delivered  to  the  defendant,  is  supported  by 
proof  that  it  was  delivered  by  B.  to  some  one  acting  for  the 
defendant.'  It  is  not  necessary  that  the  State  should  prove 
that  the  whole  amount  charged  in  the  indictment  to  have  been 
in  the  defendant's  possession,  was  taken.*  As  to  proof  of 
venue,  proof  that  defendant  received  the  money  in  question 
from  his  employer  in  the  county  named  in  the  indictment  is 
enough,  in  the  first  instance,  in  the  absence  of  evidence  from 
defendant  that  he  carried  the  money  into  another  county,  in 
the  course  of  his  duty  and  before  any  unlawful  conversion 
of  it.' 

1  Humphrey  v.  People,  18  Hun  898. 

'  People  V.  Husband,  86  Mich.  806. 

'  State  V.  Hinckley,  88  Me.  21. 

^  Jackson  v.  State,  76  G^.  551. 

'  State  T.  New,  22  Minn.  76.  Defendant  was  indicted  for  converting  to 
his  own  use  moneys  paid  into  his  office,  or  received  by  him  in  his  official 
capacity  as  clerk  of  the  circuit  court.  The  solicitor  elected  to  charge 
defendant  with  having  embezzled  the  solicitor's  fees  in  five  specified  cases. 
Held  that  evidence  showing  the  conviction  of  the  defendants  in  the  cases 
elected,  and  confessions  of  judgment  for  the  fines  and  costs;  also,  the  issue 
of  executions,  the  coUection  of  the  solicitor's  fees  by  the  sheriff,  and  the 
receipts  of  defendant  for  the  same, — was  admissible  to  show  that  defendant 
had  received  the  fees  in  his  official  capacity. — Stanley  v.  State,  88  Ala.  154.  In 
order  to  sustain  an  indictment  under  N.  Y.  Laws  1874,  ch.  207,  against  the 
treasurer  of  a  corporation  for  a  conversion,  etc. ,  it  must  be  made  to  appear  that 
the  money  came  under  his  care  by  virtue  of  his  office.  The  proof  was  that  the 
treasurer  of  a  savings  institute,  who  was  also  cashier  of  a  bank  doing  busi- 
ness over  the  same  counter,  received  from  F.,  after  banking  hours,  a  pack- 
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§  391.  Proof  of  yalne. — ^Value  need  not  be  strictly  proved. 
When  the  indictment,  which  was  read  to  the  jury,  sufficiently 
states  the  value  of  goods  embezzled,  and  a  witness  testifies 
that  the  value  was  ''  about  as  alleged  in  the  indictment,"  an 
objection  that  there  was  no  proof  of  value  is  untenable.*  So 
evidence  that  defendant  received  a  note,  which  was  of  some 
value,  from  the  payee,  to  collect;  that  he  surrendered  the 
note  to  the  maker  for  a  benefit  to  himself,  and,  when  called 
on  for  the  proceeds,  said  that  he  had  not  collected  the  note, 
but  had  mislaid  it,  is  sufficient  to  go  to  the  jury,  though  the 
value  of  the  note  is  not  shown.*  Where  the  indictment 
alleges  the  embezzlement  of  "one  hundred  and  fifty-five 
dollars,  then  and  there  of  the  value  of  one  hundred  and  fifty- 
five  dollars,  current  money  of  the  United  States  of  America," 
it  is  incumbent  on  the  State  to  prove  that  the  embezzled 
property  was,  as  alleged  in  the  indictment,  current  money  of 
the  United  States  of  America,  and  of  value  to  the  extent  at 
least  of  $20.  The  value  of  property  stolen  or  embezzled  must 
be  proved  in  order  to  disclose  whether  the  offense  be  a  felony 
or  a  misdemeanor.* 

§  392.  Proof  of  other  acts  of  embezzlement. —  Evidence 
of  acts  of  embezzlement  b}^  the  defendant  other  than  that 
charged  in  the  indictment  is  admissible  on  the  question  of 
guilty  intent;*  but  the  court  must  limit  the  effect  of  such 
evidence  to  such  purpose  by  instructions.'  Thus,  it  is  compe- 
tent to  show  that  the  books  kept  by  defendant  have  been 
falsified  by  fraudulent  entries,  whether  made  at  the  time  of 
the  act  charged  or  afterwards,  and  also  to  show  other  acts  of 

age  of  money  belonging  to  the  institute,  deposited  it  with  the  bank's  cor- 
respondent bank  to  the  credit  of  the  bank,  and  in  acknowledging  receipt 
used  a  letter-head  of  the  bank  and  signed  as  cashier,  but  did  not  credit  F. 
therewith  on  the  books  of  the  institute.  HeZd,  on  suspension  of  his  bank, 
not  to  establish  such  offense.—  Bartow  v.  People,  78  N.  Y.  877 ;  reversiiig 
18  Hun  22. 

»  Harris  v.  State,  21  Tex.  App.  478. 

«  State  V.  Fain,  106  N.  C.  760. 

8  Gerard  v.  State,  10  Tex.  App.  690. 

*  Ck)m.  V.  Shepard,  1  Allen  575;  Com.  v.  Tuckerman,  10  Gray  173;  People 
V.  Nevee,  86  Cal.  398;  Stanley  v.  State,  88  Ala.  154. 

*  State  V.  Lewis,  (Or.)  24  Pac    Rep.  914. 
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embezzlement  besides  that  chaxged  in  the  indictment,  if  thej 
tend  to  show  criminal  intent. '  And,  at  the  trial  of  an  inform- 
ation charging  several  distinct  offenses  in  separate  counts, 
the  admission  of  evidence  relevant  and  competent  to  prove 
one  charge,  though  not  relevant  or  competent  as  to  the  others, 
and  the  admission  of  evidence  irrelevant  and  incompetent  to 
prove  any  of  the  charges,  but  which  was  afterwards  expressly 
withdrawn  by  the  court  from  the  jury,  where  it  does  not 
appear  that  defendant's  substantial  rights  were  prejudicially 
affected  thereby,  are  not  ground  for  reversal  of  a  conviction.* 

But  on  the  trial  of  an  indictment  for  the  embezzlement  of 
money  by  a  county  treasurer,  evidence  of  the  embezzlement  of 
county  orders  left  with  him  to  be  countersigned  is  inadmis- 
sible in  Illinois.  The  record  of  the  proceedings  of  the  county 
board  in  removing  the  accused,  and  the  tax  warrant  for  the 
collection  of  taxes,  are  also  madmissible.'  And  under  Bev. 
St.  Wis.  §  4667,  providing  that  in  a  prosecution  for  embezzle- 
ment evidence  may  be  given  of  ^^any  such  embezzlement 
committed  within  six  months  next  after  the  time  stated  in  the 
indictment,"  an  information  for  embezzlement  cannot  be 
sustained  by  evidence  of  acts  committed  before  the  time  stated 
therein.  Where  there  is  no  proof  of  an  act  of  embezzlement 
after  the  time  charged  in  the  information,  and  the  only  evi- 
dence before  the  jury  is  of  an  act  of  embezzlement  committed 
before  such  time,  the  court  cannot  properly  proceed  to  sen- 
tence the  defendant  upon  a  verdict  of  guilty,  but  should  arrest 
judgment,  and  discharge  him  from  custody.*  On  the  trial  of 
an  indictment  for  embezzling  United  States  bonds,  it  is  not 
necessary  to  show  that  the  several  bonds  were  misappro- 
priated by  separate  acts,  or  at  different  times,  in  order  to 
justify  a  conviction  on  each  of  the  counts  in  which  the  bonds 
are  separately  described.  In  this  respect,  the  law  of  larceny 
and  embezzlement  is  alike.* 

1  Jackson  v.  State,  76  Ga.  551. 

'  State  T.  Hodges,  26Pac.  Rep.  676;  State  ▼.  EmmonB,  Id.  679. 

'  Goodhue  v.  People,  94  III.  87. 

*  State  T.  Comhauser,  74  Wis.  42. 

*  Com.  ▼.  Bntterick,  100  Mass.  1. 
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§  393.  Hatters  of  defense — (a)  Ingmeral. — ^The  unlawful 
expenditure,  by  a  public  officer,  of  public  moneys  entrusted  to 
him  as  such,  cannot  be  excused  or  justified  by  him,  merely 
because  he  believed  that  their  expenditure  was  necessary  or 
proper — he  is  bound  to  know  the  law,  and  cannot  escape 
responsibility  for  his  acts  when  they  are  unlawful,  by  asserting 
his  good  faith.*  So  also  it  is  no  defense  that  the  money  was 
entrusted  to  defendant  for  an  illegal  purpose;*  or  that  he  has 
not  filed  the  certificate  necessary  in  order  to  enable  him  legally 
to  do  business  in  the  State,  and  that  therefore  his  transaction 
of  business  and  receipt  of  the  money  was  unlawful.'  To  an 
indictment  for  embezzling  cotton  alleged  to  belong  to  a  national 
bank,  it  is  no  defense  that  the  law  disables  such  banks  from 
owning  personal  property  or  taking  liens  thereon.  The  question 
of  ultra  vires  cannot  be  considered.*  And  one  who  has 
collected  money  under  color  of  authority  from  an  employer 
cannot  defend  a  prosecution  for  embezzlement  in  not  paying 
it  over  to  him,  on  the  ground  that  he  was  not  authorized.* 
Where  the  agent  of  an  express  company,  to  whom  money  was 
intrusted  to  be  delivered  by  him  to  consignees,  stated  that  the 
money  was  stolen  from  him  on  the  way,  in  the  absence  of  any 
reasonable  account  given  by  him  of  the  occurrence,  he  might 
be  convicted  of  embezzlement.  *  And  declarations  of  one  alleged 
in  ian  indictment  for  embezzlement  to  be  the  owner  of  embez- 
zled property  are  inadmissible  to  disprove  his  title  on  the  trial 
of  such  indictment,  though  he  was  dead  at  the  time  such 
declarations  were  offered/  It  is  not  error  for  the  trial  court 
to  refuse  instructions  asked  by  defendant  which  particularly 
direct  the  jury's  attention  to  evidence  of  defendant's  previous 
good  character,  the  absence  of  flight,  the  correctness  of  his 
books,  and  other  like  circumstances,  as  no  presumption  of  law 
properly  arises  from  any  of  such  circumstances.**    When  an 

»  U.  S.  V.  Adams,  2  Dak.  T.  305. 
'  Com.  V.  Ckx>per,  180  Mass.  285. 
»  State  V.  Tumey,  81  Ind.  559. 

•  Leonard  v.  State,  7  Tex.  App.  417. 
»  Exp.  Ricord,  11  Nev.  287. 

•  Riley  v.  State,  32  Tex.  763 

^  Com  V.  Sanders,  14  Gray  394;  77  Am.  Dec.  885. 

•  Hemingway  v.  State,  (Miss)  8  So.  Rep.  817. 
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agent  is  prosecuted  for  the  embezzlement  of  his  employer's 
money  in  a  certain  county  wherein  he  had  possession  of  the 
money  and  in  which  it  was  his  duty  to  account  to  his 
employer  upon  demand  being  made,  it  is  no  defense  to 
show  that  he  had  expended  the  money  for  his  own  use  in 
another  county.*  The  accused  having  collected  two  notes  of 
over  $1,000  each,  and  failed  to  account  for  the  money,  it  is 
not  error  to  refuse  to  charge  on  the  theory  that  the  money 
may  have  been  collected  and  converted  in  sums  of  less  than 
$20  at  one  time.* 

(b)  Consent  of  owner. — ^While  the  express  consent  of  the 
owner  of  the  property  to  the  use  of  it  made  by  defendant 
would  be  a  good  defense,  yet  upon  trial  of  one  charged  with 
embezzlement  of  property  deposited  with  him  for  another 
purpose,  by  pledging  it  as  security  for  his  own  debt,  it  is 
immaterial  that  the  relations  between  the  owner  and  the 
defendant  were  such  that  the  latter  had  a  right  to  presume 
that  the  owner  would  ratify  such  a  use  of  his  property,  or 
that  he  would  have  consented  to  such  a  use  of  it  if  he  had 
been  asked  at  the  time,  or  that  at  the  time  he  deposited  it 
with  defendant  he  had  no  objection  to  such  a  use  of  it  by  him ; 
and  questions  asked  of  the  owner  as  a  witness,  to  prove  these 
facts,  were  properly  excluded.'  So,  on  the  trial  of  an  indict- 
ment, under  the  national  banking  act  of  1864,  June  3 
{13  Stat,  at  L.  116),  for  embezzling,  abstracting,  and  will- 
fully misapplying  the  moneys  and  funds  of  a  bank,  of  which 
defendant  was  cashier,  with  intent  to  injure  and  defraud  the 
bank,  the  defendant  cannot,  in  order  to  disprove  the  aver- 
ment of  intent,  prove  that  his  taking  the  funds  of  the  bank 

'  Campbell  v.  State,  a5  Ohio  St.  70. 

'  Taylor  v.  State,  (Tex.)  16  S.  W.  Rep.  802.  Where  an  information  con- 
tained several  counts,  each  charging  the  defendant  with  the  embezzlement 
of  the  same  moneys,  at  the  same  time,  and  from  the  same  party,  but  dif- 
fering in  this  respect,  that  one  charged  him  as  clerk,  another  as  agent, 
another  as  servant,  and  so  on, — held^  that  a  special  plea  that  the  defendant 
had  had  no  preUminary  examination,  as  required  by  Kan.  Crim.  Code,  § 
69,  except  upon  the  charge  of  embezzling  as  clerk,  and  that  therefore  the 
prosecution  should  be  limited  to  that  count,  was  properly  overruled. — State 
▼.  Spaulding,  24  Kan.  1;  State  ▼.  Smith.  18  Kan.  274. 

*  Com.  ▼.  Butterick,  100  Mass.  1;  97  Am.  Dec.  65. 
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and  using  them  in  stock  speculations  were  known  to  the 
president  and  some  of  the  directors  of  the  bank,  and  were 
sanctioned  by  them,  and  that  his  dealings  therewith  were 
intended  for  the  account  and  benefit  of  the  bank,  and  were 
believed  by  him  to  have  been  sanctioned  by  the  president  and 
some  of  the  directors,  although  there  was  no  resolution  of  the 
board  of  directors  authorizing  or  sanctioning  them. ' 

(<?)  Foy^mer  jeopardy  is  also  a  good  plea,  and  the  fact  that, 
in  an  indictment  for  embezzlement  or  larceny,  the  value  of  the 
property  is  alleged  to  be  a  sum  exceeding  the  jurisdiction  of 
the  inferior  court,  does  not  prevent  a  plea  of  former  acquittal 
therein  from  being  a  good  bar  thereto,  if  the  value  did  not  in 
fact  exceed  the  sum  named  in  the  statute  defining  the  juris- 
diction.* But  a  prosecution  of  a  clerk  for  embezzlement  is  not 
barred  bv  the  fact  that  he  was  a  witness  for  the  Common- 
wealth  in  the  prosecution  of  a  fellow  clerk  of  the  same 
employer  for  larceny  in  the  same  shop.'  And  when  one, 
intrusted  by  A.  with  cotton  for  a  particular  purpose,  obtains 
money  thereon  from  B.  by  falsely  representing  himself  as 
owner,  and  selling  to  him,  he  may  be  indicted  as  well  for 
embezzling  A.'s  cotton  as  for  obtaining  B.'s  money  under 
false  pretenses ;  and  conviction  of  the  latter  offense  will  not  sus- 
tain autrefois  convict  to  the  other.* 

{d)  Statute  of  limitations, —  As  against  a  prosecution  for 
embezzlement  by  a  public  officer,  the  statute  begins  to  ran 

'  U.  S.  V.  Taintor,  11  Blatcbf.  374.  On  trial  for  embezzlement  of  money 
intrusted  to  him  by  prosecutrix,  defendant  introduced  evidence  to  prove  that 
prosecutrix  authorized  him  to  use  it,  and  he  asked  the  court  to  instruct 
the  jury  to  acquit  him  if  they  believed  from  the  evidence  that  he  was  so 
authorized.  Held,  that  the  refusal  of  the  instruction  was  error. — Hendei^ 
son  v.  State,  1  Tex.  App.  432, 

«  Ck)m.  V.  BoBworth,  113  Mass.  200. 

»  Com.  V.  Woodside,  105  Mass.  594. 

*  State  V.  Faulkner,  38  La.  An.  811.  On  a  trial  for  embezzlement,  after 
evidence  had  been  given  for  the  prosecution,  an  affidavit  was  produced, 
alleging  that  a  juror,  on  his  voir  dire,  falsely  swore  that  he  had  no  acquaint- 
ance with  the  accused.  Thereafter  a  letter  commenting  upon  this  affidavit 
was  published  in  a  newspaper,  and  was  read  by  members  of  tiie  jury. 
Heldy  that  the  court  was  warranted  in  dismissing  the  jury,  and  that  a  new 
trial  was  not  barred  on  the  ground  of  former  jeopardy.— Simmons  y.  U.  S., 
12  Sup.  Ct.  Rep.  171. 
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from  the  time  of  his  failure  to  pay  over  to  his  successor  in 
office,  and  subsequent  demands  and  refusals  do  not  affect  the 
case/  And  the  fact  that  one  conceals  his  embezzlement  does 
not  prevent  the  bar  of  the  statute  from  attaching,  if  an  indict- 
ment is  not  brought  within  the  time  limited  in  cases  of 
embezzlement.*  But  it  is  no  defense,  in  an  action  against  a 
guardian  for  embezzlement,  that  defendant  was  removed 
as  guardian  more  than  the  period  of  limitation  before  the 
prosecution  was  commenced,  when  the  order  removing  him 
was  ex  parte,  and  without  notice,  as  it  was  absolutely  void.' 
And  an  information  for  embezzlement,  which  charges  that 
defendant,  as  guardian,  collected  certain  moneys  of  his  ward 
at  a  certain  time,  and  that  at  a  certain  subsequent  time  the 
ward,  having  meanwhile  become  of  age,  demanded  an 
accounting  and  payment,  but  that  the  guardian  failed  and 
refused  to  make  payment,  and  converted  the  money  to  his 
own  use,  is  sufficient  where  the  last-mentioned  date  is  within 
the  period  of  limitation,  though  the  first  date  is  not.* 

{e)  Restoration  of  property;  secwrity. — The  offer  or  intenfc 
of  the  accused  to  restore  the  money  taken  does  not  relieve  the^ 
act  of  its  criminal  nature.  *  Such  fact  is  not  ground  of  defense,, 
but  goes  only  towards  mitigation  of  the  punishment/  Nor  is 
it  a  defense  that  the  defendant  has  given  an  indemnity  bond 
for  the  amount  of  property  coming  into  his  hands  as  assignee. ' 
When  money  is  embezzled,  the  owner  has  a  right  to  settle  as 
for  a  debt  upon  an  implied  contract ;  and  such  settlement  is 
no  bar  to  a  criminal  prosecution.  •  Nor  is  the  receipt  of  the 
prosecuting  witness  for  the  amount  alleged  to  have  been 
embezzled,  given  subsequently  to  the  indictment  and  arrest  of 
the  prisoner,  admissible  in  evidence/ 

1  State  T.  Mason,  106  Ind.  48. 

*  State  V.  Nute,  63  N.  H.  79. 

s  Golvin  T.  State,  Ond.)  26  N.  E.  Rep,  888. 

*  Colvin  ▼.  Stete,  (Ind.)  26  N.  E.  Rep.  888. 

*  Stete  V.  Pratt,  98  Mo.  482. 

*  People  ▼.  De  Lay,  80  Gal.  62. 

'  Id.;  State  v.  Walton,  62  Me.  106. 

*  Fagman  v.  Enoz,  66  N.  T.  526. 

*  State  ▼.  Thompson,  82  La.  An.  796. 
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§  394.  Yarianee. — Unless  the  proof  supports  the  allegation 
of  ownership,  there  cannot  be  a  conviction  of  embezzlement.* 
Therefore,  where  the  indictment  alleges  that  the  defendant 
embezzled  property  which  came  to  his  possession  as  the  agent 
of  S. ,  while  the  proof  shows  that  the  property  was  placed  in 
his  possession  by  one  T.,  who  was  the  bailee  of  S.,  to  be 
delivered  to  S. ,  the  variance  is  fatal  unless  it  is  shown  that  S. 
ratified  or  recognized  the  appointment.  • 

An  indictment  charging  one  with  embezzling  money  received 
from  contributors,  to  be  paid  to  an  association,  is  not  sustained 
by  evidence  of  a  specific  trust  to  pay  over  the  money  to  the 
treasurer  thereof.*  And  where  an  indictment  charges  that  the 
defendant  was  intrusted  by  the  owner  with  certain  melons, 
^'for  the  purpose  of  applying  the  same  to  the  sole  use  and 
benefit  of  the  said  owner,"  a  verdict  of  guilty  is  not  sustained 
by  proof  that  the  melons  were  delivered  to  the  defendant  for 
the  purpose  of  selling  the  same  and  bringing  the  money  to  the 
owner,  less  what  he  charged  for  his  services.* 

In  law,  money  means  current  metallic  coins.  Therefore, 
an  indictment  for  embezzling  money  is  not  sustained  by  proof 
of  embezzling  greenbacks  or  national  currency  notes.*  So, 
where  an  indictment  alleged  that  money  fraudulently  con- 
verted was  lawful  currency  of  the  United  States,  proof  that 
money,  without  more,  was  converted,  is  not  sufficient  to  sup- 

>  Livingston  v.  State,  16  Tex.  App.  652. 

•  Washington  v.  State,  73  Ala.  272;  McCrary  v.  State,  81  Ga.  834.  An 
indictment  alleging  embezzlement  of  "  public  moneys  belonging  to  th« 
school  fund  of  North  township,"— ^leW,  sustained  by  proof  of  embezzle- 
ment of  moneys  belonging  to  the  sub-districts  of  North  township.— State  v. 
Hays,  78  Mo.  600. 

»  Com.  V.  O'Keefe,  121  Mass.  59. 

*  Carter  v.  State,  53  Ga.  326.  An  indictment  for  embezzlement  of 
diamonds  charged  that  the  diamonds  were  given  to  defendant  to  sell  to  a 
certain  person.  There  was  evidence  tending  to  sustain  this  charge,  but 
some  of  the  evidence  tended  to  show  authority  to  seU  to  any  one.  Hdd,  no 
variance.— State  v.  Foley,  (Iowa)  46  N.  W.  Rep  746.  K  coimt  in  an  indict- 
ment charged  an  oflScer  of  a  national  bank  with  having  misapplied  a  certain 
sum  by  causing  the  said  sum  to  be  credited  to  A.  The  evidence  showed  a 
credit  by  a  single  entry  of  a  much  larger  sum,  of  which  the  jury  found  that 
the  sum  stated  in  the  count  was  a  misapplication.  Held,  not  a  material 
variance.     [Brown,  J.,  dissenting.]— U.  S.  v.  Fish,  24  Fed.  Rep.  685, 

»  Block  V.  State,  44  Tex.  620. 
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port  a  oonyiction.  ^  Bat  where  the  indictment  charges  the 
conversion  of  a  sum  of  money  comprising  greenbacks,  national 
bank  notes,  and  gold  and  silver  certificates,  proof  that  the 
money  collected  and  converted  was  either  of  the  four  kinds  is 
snfiicient.*  And  on  the  trial  of  a  county  treasurer  for  embez- 
zlement, although  the  indictment  alleges  that  defendant  con- 
verted to  his  use  certain  public  money  by  expending  it  for  his 
private  business,  and  by  permitting  others  to  so  use  it,  it  is 
unnecessary  to  show  that  the  money  was  disposed  of  in  the 
precise  manner  alleged."  Upon  trial  of  an  indictment  under 
N.  Y.  Acts  1876,  ch.  19,  for  peculation  and  embezzlement  of 
public  moneys  or  property,  in  the  absence  of  evidence  as  to 
the  amount  of  loss,  or  of  request  to  direct  a  special  finding  in 
respect  to  such  loss,  a  general  verdict  of  guilty,  unaccom- 
panied with  such  a  finding,  is  proper ;  the  value  of  the  prop- 
erty converted  is  not  an  element  of  the  crime,  and  the 
provision  that  the  jury  "may  find  and  state  with  their 
verdict  the  amount  of  loss ' '  is  not  mandatory.  * 

1  Watson  y.  State,  64  Ga.  61.  Defendant  was  indicted  for  larceny  after 
trust,  in  wrongfuUy  and  fraudulently  converting  forty-five  cents  out  of  a 
sum  of  ninety-five  cents  intrusted  to  him  for  the  purpose  of  making  change 
and  returning  said  money.  Hdd,  that  proof  that  the  money  converted 
was  not  the  change,  but  a  portion  of  the  mpney  intrusted  for  that  purpose, 
was  not  a  fatal  variance.— Crofton  v.  State,  79  Gkt.  584. 

•  Wallis  T.  State,  (Ark.)  16  S.  W.  Rep  821. 

»  State  V.  King,  (Iowa)  47  N.  W.  Rep.  775. 

« People  V.  Bork,  81  Hun  860;  96  N.  Y.  188. 
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OHAPTEE  XLIII. 

INSTRUCTIONS ;  VERDICT ;  PUNISHMENT. 

§  895.  Instructions  to  the  jury. 
396.  Verdict,  and  its  eflPect. 
897.  Punishment;  fine;  imprisonment. 

§  395.  Instructions  to  the  Jury. —  On  a  trial  under  Mansf . 
Dig.  Ark.  §  1640,  providing  that,  if  any  carrier  or  other 
bailee  shall  embezzle  or  convert  to  his  own  use  any  money, 
etc.,  which  shall  have  come  into  his  possession  or  been  placed 
in  his  care,  he  shall  be  deemed  guilty  of  larceny,  althou^  he 
shall  not  break,  etc.,  an  instruction  that,  if  defendant  con- 
verted the  money,  the  jury  would  be  authorized  to  infer  the 
criminal  intent,  is  proper.^  Where  it  was  shown  that 
defendant  had  admitted  having  taken  his  employer's  money  at 
different  times,  an  instruction  that  this  confession  should  not 
be  considered,  unless  it  had  reference  to  specific  matters 
charged  in  the  indictment,  was  sufSciently  favorable  to 
defendant.*  An  instruction  that  defendant,  a  State  treasurer, 
is  guilty  of  embezzlement  if  he  "  willfully  and  fraudulently 
disbursed  or  otherwise  made  way  with  the  money  of  the  State 
that  came  into  his  hands,  save  in  payment  of  warrants  lawfully 
drawn  on  the  treasury,"  is  not  misleading  on  the  ground  that 
it  authorizes  a  conviction  if  the  default  was  produced  by 
defendant's  paying  out  money  on  warrants  not  lawfully 
drawn,  even  though  such  payments  were  made  in  good  faith.' 
And  it  is  not  error  to  instruct  that,  in  such  a  case,  the  State 
is  not  bound  to  prove  any  acts  of  concealment  in  connection 
with  the  public  money ;  but  that  if,  on  final  settlement,  there 
is  shown  to  be  money  due  from  defendant  to  the  State  which 
he  has  failed  to  disburse  according  to  law,  or  to  pay 
over  to  his  successor,  then    the  burden  is  on  defendant  to 

1  Dotson  y.  State,  51  Ark.  119. 

<  Com.  T.  SawteUe,  141  Mass.  140. 

'  Hemingway  t.  State,  (Miss.)  8  So.  Rep.  817. 
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explain  such  failure,  and  he  is  guilty  of  embezzlement  if  the 
evidence  fails  to  furnish  a  reasonable  explanation,  or  to  raise 
a  reasonable  doubt,  of  his  guilt.*  So  also,  a  conviction  for 
embezzlement  will  not  be  set  aside  because  the  court  in  its 
instructions  referred  to  the  intent  to  deprive  the  owner,  etc. , 
'*of  the  use  thereof  absolutely,"  instead  of  the  intent  to 
deprive  such  owner  "of  his  ownership  therein. "  ■  And  an 
instruction,  on  a  trial  for  embezzUng  pubUc  money,  that,  if 
ihe  jury  find  from  the  evidence  that  the  defendant  unlawfully, 
fraudulently,  and  feloniously  converted  to  his  own  use  money 
he  had  collected  by  virtue  of  his  official  position,  they  should 
find  him  guilty,  is  not  erroneous,  as  ignoring  the  criminal 
intent.*  When  there  is  clear  evidence  that  the  prisoner  was 
the  agent  of  the  prosecuting  witness,  as  charged  in  the  indict- 
ment, there  is  no  error  in  a  charge  that  if  the  latter  told 
defendant  to  get  certain  articles  and  send  them  to  him,  and 
defendant  so  received  said  articles  into  his  possession,  agreeing 
so  to  send  them,  then  defendant  was  such  agent.  And  in 
view  of  the  character  of  the  goods  embezzled, — second-hand 
clothing, — the  court  correctly  charged  that,  in  arriving  at 
their  value,  the  jury  should  be  governed  by  what,  if  anything, 
they  believed  from  the  evidence  was  their  fair  and  reasonable 
value  at  the  time  and  place  they  were  embezzled/ 

"Id. 

*  State  V.  Pratt,  96  Mo.  4S2. 

*  State  V.  Manley,  (Mo.  Sup.)  17  S.  W.  Rep.  800. 

^  Cooksie  ▼.  State,  26  Tex.  App.  72.  On  a  trial  for  embezzling  the  funds 
of  a  national  bank,  the  jury  asked  to  be  discharged  because  of  inabiUty  to 
agree.  The  court  had  stated  in  its  general  charge  that  the  jury  were  the 
sole  judges  of  the  facts,  but  now  denied  their  request,  saying  that  he 
deemed  the  evidence  so  conyincing  that  he  could  not  understand  their 
difficulty  in  reaching  an  agreement.  Held,  that  this  statement  was  proper, 
as  the  Federal  judges  are  entitled  to  express  an  opinion  on  the  facts. — Sim- 
mons V.  U.  S.,  12  Sup.  Ct.  Rep.  171.  On  an  indictment  containing  counts 
charging  both  embezzlement  and  larceny  of  a  horse,  the  court  instructed 
the  jury,  if  they  found  defendant  guilty,  they  must  show  imder  which 
count,  and  fix  the  term  of  imprisonment,  which  could  not  be  less  than 
three  nor  more  than  twenty  years,  which  was  the  penalty  for  larceny,  the 
minimum  for  embezzlement  being  lower.  Hddf  no  error,  where  it  appears 
that  the  jury  found  defendant  guilty  under  a  common-law  count  for 
larceny,  and  fixed  a  term  of  imprisonment  longer  than  the  minimum  for 
larceny. — Qninn  v.  People,  128  111.  388.    On  the  trial  of  an  indictment  for 
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On  the  other  hand,  the  rule  is  established  in  California,  that 
where  a  legal  presumption  does  not  exist,  it  is  error  to  instruct 
the  jury  that  one  fact  should  be  inferred  from  anothor.  So 
hdd^  as  to  an  instruction  that  one's  failure  to  pay  over  public 
money,  if  inexcusable,  raised  a  presumption  of  felonious  appro- 
priation which  would  authorize  a  verdict  of  guilty.'  An 
instruction,  on  the  trial  of  a  county  treasurer  for  embezzling 
public  funds  in  the  county  treasury,  that  wlien  it  has  been 
proved  that  the  funds  reached  the  hands  of  the  officer,  and 
that  the  same  were  not  forthcoming  when  demanded,  the  law 
presumes  the  illegal  conversion  of  such  funds,  and  the  burden 
of  proving  the  contrary  is  on  the  officer,  is  erroneous,  for  the 
reason  that  it  usurps  the  province  of  the  jury,  who  are  to 
determine  from  the  facts  whether  or  not  the  accused  converted 
the  funds  to  his  own  use.'    A  charge  that  the  evidence  showed 

embezzling  a  mortgage,  the  foUowing  instruction  was  held  proper:  That 
to  make  out  the  charge  against  the  defendant,  it  must  be  proved  that  he 
feloniously  and  fraudulently  converted  to  his  own  use  the  mortgage,  and 
that  it  belonged  to  the  complainant;  that  if  the  mortgage  was  a  mere  cheat 
on  the  complainant's  part,  and  obtained  by  fraud,  the  defendant  might 
lawfully  take  it  into  his  possession  wherever  he  could  find  it;  but  if  it  came 
into  the  complainant's  hands  upon  a  valuable  consideration  actuaUy  paid 
by  him,  though  he  was  not  entitled  to  the  whole  amount  nominaUy  due, 
and  the  defendant  received  it  upon  the  trust  that  he  was  to  give  it  to  the 
complainant,  and  instead  of  doing  so  appropriated  it  to  his  own  use,  he 
might  b4  found  guilty.— Com.  v.  Ck>ncannon,  5  AUen  502.  See  U.  S.  v. 
Taintor,  11  Blatch.  374.  Upon  the  trial  of  an  indictment  for  embezzlement 
aUeged  to  have  been  committed  by  the  defendant  in  the  capacity  of  servant 
and  agent  of  the  county,  the  proof  showed  that  he  held  the  position  of 
county  auditor,  and  that  in  addition  to  his  salary  as  auditor  he  was  aUowed 
by  the  county  court,  and  drew  a  salary  as  custodian  of  the  funds  embezzled 
The  defense  was  that  these  funds  came  into  his  hands  as  auditor,  and  the 
court  instructed  the  jury  that  if  they  so  found  they  should  acquit.  The 
court  further  instructed  the  jury  as  foUows:  ''If  he  received  them  (the 
funds  embezzled)  whilst  he  actually  held  the  dual  official  relation  to  the 
county  of  auditor  and  agent,  or  auditor  and  servant,  and  it  was  his  duty  to 
receive  them,  not  as  auditor,  but  as  agent  or  servant,  it  is  inunaterial 
whether  he  received  them  as  auditor  or  agent,  or  as  auditor  or  servant,  for 
the  law  win  not  in  such  case  heed  such  a  distinction."  Held,  that  taking 
the  instructions  together,  the  latter  instruction  could  not  be  understood  as 
submitting  to  the  jury  the  question  whether  it  was  the  duty  of  the 
defendant  to  receive  the  money  as  auditor,  or  as  agent  or  servant. — State 
V.  Heath,  70  Mo.  565. 

»  People  V,  Carrillo,  54  Cal.  88. 

*  State  V.  Smith,  18  Kan.  274;  State  v.  Graham,  Id.  2M. 
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that  defendant  was  not  a  bailee  in  the  meaning  of  the  statute 
defining  embezzlement  is  a  charge  on  the  effect  of  the  evidence 
and  therefore  properly  refused.*  And  where  the  evidence 
shows  that  defendant  was  a  county  treasurer,  and  had  collected 
large  sums  of  money  which  he  had  neither  accounted  for  nor 
paid  over  to  his  successor,  and  that  there  had  been  fraudulent 
vouchers  and  entries  made  in  his  books  for  which  he  was 
responsible,  the  refusal  of  the  court  to  instruct  that  the  evi- 
dence relied  on  by  the  State  is  wholly  circumstantial,  and  that 
to  justify  a  conviction  on  circumstantial  evidence  the  proved 
circumstances  must  be  absolutely  inconsistent  with  any  other 
hypothesis  than  that  of  defendant's  guilt,  is  not  error.* 

§  396.  Terdlct^  and  its  effect. — ^In  Alabama,  a  verdict 
finding  defendant  ''  guilty  of  embezzlement  of  a  sum  of  money 
less  than  $25,"  without  stating  that  the  money  was  the  prop- 
erty of  the  person  named  in  the  indictment,  or  that  the  offense 
was  committed  in  the  county  in  which  the  court  sat,  is  insuffi- 
cient, since  a  special  verdict  must  affirm  every  material 
ingredient  of  the  offense.'  In  Georgia,  on  trial  of  an  indict- 
ment for  embezzlement,  it  is  not  error  to  send  to  the  jury,  at 
their  request,  while  they  are  deliberating  on  the  case,  books 
and  papers  admitted  during  the  course  of  the  trial,  though 
they  contain  entries  not  relevant  to  the  issues,  it  not  appear- 
ing that  the  jury  disregarded  the  instruction  of  the  court  not 
to  inspect  any  portions  of  the  books  other  than  those  given  in 
evidence.*  In  Louisiana,  under  an  indictment  for  embezzle- 
ment, there  cannot  be  a  conviction  of  a  breach  of  trust.'  In 
Missouri,  Kev.  St.  1889,  §  3947,  which  provides  that,  on  trial 
of  a  person  indicted  for  embezzlement,  if  the  proof  is  of  lar- 

1  BuUer  t.  State,  (Ala.)  9  So.  Rep  191. 

*  State  V.  Cowan,  74  Iowa  58.  A  tax-coUector  was  conyicted  of  embes^ 
element.  It  did  not  clearly  appear  whether  he  used  money  collected  as 
county  taxes,  or  whether  his  deficit  arose  from  his  neglect  of  duty  in  mak- 
ing collections,  and  the  charge  of  the  trial  court  was  obscure  respecting  the 
distinction.  Hddf  that  there  should  be  a  new  trial. — Fuller  v.  State,  78  Ga. 
408. 

<  Huffman  v.  State,  89  Ala.  88. 
«  Jackson  v.  State,  76  Qa  551. 

*  State  V.  Reonnals^  14  La.  An.  878. 
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oeny,  the  jury  may  find  him  guilty  of  larceny,  and  thereupon 
he  shall  be  liable  to  be  punished  as  if  convicted  on  an  indict- 
ment for  larceny ;  and  also  provides  in  like  manner  for  con- 
victioi;!  and' punishment  for  embezzlement  under  an  indictment 
for  larceny,  does  not  authorize  a  conviction  of  larceny  under 
an  indictment  charging  only  larceny,  upon  evidence  of  embez- 
zlement merely.'  In  New  York,  where  several  are  charged 
with  feloniously  receiving  embezzled  goods,  knowing  them  to 
have  been  embezzled,  all  who  are  proved  to  have  been  confeder- 
ates in  the  transaction  may  be  found  guilty,  though  the 
receiving  was  at  different  times  and  places,  and  though  all 
were  not  present.  •  And  where  an  indictment  contains  counts 
for  embezzlement  and  larceny,  and  the  prisoner  is  tried  for 
both  offenses,  finding  the  prisoner  guilty  of  embezzlement  is 
equivalent  to  a  verdict  of  not  guilty  of  the  larceny  charged.' 
In  Texas,  the  Eevised  Code  of  Procedure,  art.  714,  not  only 
re-enacts  the  provision  of  the  original  Code,  which  made  the 
offense  of  theft  to  include  all  unlawful  acquisitions  of  personal 
property  punishable  by  the  Penal  Code,  but  so  enlarges  the 
offense  of  theft  as  to  include  within  it  the  offenses  of  swindling 
and  embezzlement.  Therefore,  under  an  ordinary  indictment 
for  theft,  a  conviction  may  be  had  for  embezzlement,  pro- 
vided the  offense  was  committed  since  the  Eevised  Codes  took 
effect.*  In  Washington,  where,  on  an  indictment  under  Code 
1881,  §  835,  providing  that  if  any  person  to  whom  any  money 
or  other  property  is  intrusted  for  hire  shall  embezzle  the  same, 
he  shall  be  deemed  guilty  of  larceny,  the  jury  find  the 
defendant  not  guilty  of  the  offense  charged,  but  guilty  of 
petit  larceny,  the  verdict  is  one  of  acquittal.' 

§  397.  Punishment;  fine;  imprisonment. —  In  Alabama, 
under  Act  March  6,1876  (Code  1876,  §  4275),  providing  that  any 
officer  or  person  who  knowingly  converts  any  State  or  county 
revenues  to  his  own  or  another's  use  shall  be  deemed  guilty 

1  State  ▼.  Hannon,  18  S.  W.  Rep.  128. 

*  People  T.  Stein,  1  Parker  202. 

»  Guenther  v.  People,  24  N.  Y,  100. 

^  Whitworth  v.  State,  11  Tex.  App.  414;  overruled,  12  Tex.  App.  619. 

*  State  V.  Weydeman,  28  Pac.  Rep.  749. 
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of  a  felony,  and  on  conviction  must  be  imprisoned  in  the  peni- 
tentiary not  less  than  one  year,  etc. ;  and  Act  March  Y,  1876 
(Code  1876,  §  4450),  providing  that,  in  all  cases  in  which  the 
imprisonment  is  for  twelve  months  or  less,  the  party  must  be 
sentenced  to  imprisonment  in  the  county  jail,  the  latter  statute 
controls  as  to  the  punishment,  and  one  convicted  under  the  act 
of  March  6th  cannot  lawfully  be  sentenced  to  imprisonment  in 
the  penitentiary  for  one  year.  *  In  Kansas,  on  an  information 
for  embezzlement,  containing  charges  of  several  distinct 
offenses  in  separate  counts,  the  court  sentenced  the  defendant 
to  imprisonment  upon  each  of  four  separate  counts  on  which 
he  was  found  guilty,  the  imprisonment  to  be  cumulative,  so 
that  the  aggregate  time  of  imprisonment  exceeded  by  one  year 
the  time  for  which  the  defendant  could  have  been  sentenced 
upon  any  one  count  alone.  It  was  held  that  this  was  not 
error,  under  Grim.  Code,  §  250,  authorizing  cumulative  sen- 
tences.' In  Minnesota,  upon  a  conviction  under  Qten.  Stat. 
1878,  ch.  95,  §§  36,  37,  for  embezzling  public  moneys,  the 
amount  embezzled  being  $14,614.03,  a  fine  of  $29,228.06  is 
not  excessive.  Upon  conviction  under  these  sections,  the  court 
has  no  power  to  sentence  the  prisoner  to  stand  committed  in 
prison  until  the  fine  imposed  is  paid.'  In  New  Jersey,  where 
the  jury  find  defendant  guilty  of  both  embezzlement  and  lar- 
ceny as  charged  in  separate  counts  of  the  indictment,  it  is 
irregular  in  the  court  to  pronounce  a  single  indiscriminate  sen- 
tence conjointly  for  the  two  offenses ;  but  the  judgment  for 
that  will  not  be  reversed,  it  appearing  that  the  punishment 
thus  inflicted  is  not  g^reater  than  the  punishment  provided  for 
either  of  such  misdemeanors.* 

1  Herrington  ▼.  State,  87  Ala.  1. 

*  State  T.  Hodges,  26  Pac.  Rep.  676;  State  t.  Emmons,  Id.  679. 
>  Mims  T.  State,  26  Minn.  494. 

*  Stephens  v.  State,  21  AU.  Rep.  1088. 
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PART  IV. 

FALSE  PRETENSES. 
OHAPTEK  XLIV. 

CONSTITUENT  ELEMENTS  OF  THE  OFFENBB. 

§  898.  Construction  of  statutes. 
899.  What  constitutes  the  offense,  generally. 

400.  What  does  not. 

401.  How  distinguished  from  larceny. 

402.  What  is  a  false  **  token  "  or  "  pretense.** 
408.  Naked  lie  not  sufficient. 

404.  Must  he  calculated  to  deceive. 

405.  How  far  must  be  relied  upon. 

406<  Effect  of  victim's  means  of  knowledge. 

407.  Must  relate  to  existing  fact  or  past  event. 

408.  The  property  or  signature  obtained. 

409.  Purpose  of  parting  with  property  must  be  honest. 

§  398.  Constraction  of  statutes — Ind.  Eev.  St.  1881, 
§  2204:,  was  intended  to  be,  and  is,  a  complete  revision  of  the 
law  of  obtaining  money  by  false  pretenses.  The  words  "or 
any  false  pretense,"  appearing  in  the  old  act  and  omitted  in 
the  new,  must  be  deemed  to  have  been  purposely  omitted.^ 
The  crime  defined  in  ch.  31,  §  94,  of  the  Kansas  act  relating 
to  crimes  and  punishments,  is  not  that  of  making  a  false 
pretense,  but  the  provision  thereof  is  directed  against  one  who 
obtains  something,  or  in  other  words,  one  who  gets  possession 
of  something  purposely  by  effort — that  is,  false  pretense.* 
In  Massachusetts,  the  statute  against  obtaining  money  by 
false  pretenses  (Gen.  St.  ch.  161,  §  54),  includes  cases  where 
the  money  is  parted  with  as  a  charitable  donation."  Gen,  St. 
ch.  161,  §  54,  requiring  that  the  representation  as  to  a  per- 
son's ability  to  pay,  etc.,  shall  be  in  writing,  does  not  apply 

1  Wagoner  ▼  State,  90  Ind.  604. 

*  State  y.  Lewis,  26  Kan.  128. 

»  Com.  V.  Whitcomb,  107  Mass.  486. 

69 


546  LABCENT   AND   KINDBED   OFFENSES.  [  §  398. 

to  cheating  by  falsely  pretending  that  a  oertificate  of  stock  is 
good,  valid,  and  genuine.*  The  provision  of  Minn.  Gen.  St. 
ch.  95,  §  23,  is  not  repealed  by  §  33,  as  to  cases  where  the 
defense  does  not  exist,  that  the  person  charged  with  the 
offense  is  entitled  to  a  commission  out  of  the  property  received 
or  money  collected  by  him.*  Crimes  Act,  N.  J.  §  171  (Eev. 
257),  makes  it  a  misdemeanor  to  obtain  by  false  pretenses 
money,  wares,  merchandise,  goods,  or  chattels,  "or  other 
valuable  thing, ' '  with  intent  to  cheat  or  defraud.  Defendant 
was  indicted  for  obtaining  a  person's  signature  to  an  order  for 
certain  articles  for  which  the  signer  was  to  pay  a  named  price. 
It  was  held  that,  though  this  instrument  purported  to  be 
negotiable,  it  could  not  under  any  circumstances  affect  the 
signer,  if  he  proved  that  it  was  obtained  by  false  pretenses,  and 
hence  it  was  not  a  "valuable  thing,"  within  the  meaning  of  the 
statute,  and  defendant's  conviction  could  not  be  sustained.* 
An  indictment  which  charges  defendant  with  "the  crime  of 
obtaining  property  under  false  pretenses,"  does  not  allege  a 
crime,  since  there  is  no  such  crime  in  Pen.  Code  N.  Y.,  but, 
by  chapter  4,  obtaining  property  under  false  pretenses  is 
declared  to  be  a  larceny/  In  §  12  of  the  Ohio  Crimes  Act,  as 
amended  February  21,  1873,  declaring  "that  if  any  person, 
by  any  false  pretense  or  pretenses,  shall  obtain  from  any  other 
person,"  etc.,  the  word  "person,"  in  the  latter  phrase, 
includes  artificial  as  well  as  natural  persons.*  In  Tennessee, 
by  St.  1829,  ch.  23,  §  64,  an  accessory  after  the  fact  to 
obtaining  goods  by  false  pretenses  is  punishable  as  principal.* 
The  Texas  "Common  Sense  Indictment  Act"  of  1881,  dis- 
pensing, in  cases  of  sAvindling,  with  allegations  of  the  falsity 
of  the  pretenses  and  the  guilty  knowledge  of  the  accused,  is 
not  retroactive,  and  does  not  cure  defects  in  indictments  pre- 
sented before  said  law  took  effect.'     But  still,  under  said  act 

^  Com.  V.  Coe,  115  Maas.  481. 

>  State  V.  Herzog,  25  Minn.  490. 

»  Robinson  v.  State,  20  Atl.  Rep.  753. 

*  People  V.  JeflPrey,  14  N.  Y.  Supp  837;  People  v.  Seeley,  Id. 
»  Noma  V.  State,  25  Ohio  St.  217;  18  Am  Rep.  291. 

•  Long  V.  State,  1  Swan  287. 

'  Arnold  v.  State,  11  Tex.  App.  472.    Compare  Eppetein  v.  Stete,  Id.  480. 
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of  1881,  the  indictment  must  allege  that  the  accused  obtained 
the  property  by  means  of  the  false  representations.' 

§  399.  What  constitutes  the  offense^  generally. — A  false 
pretense  is  such  a  fraudulent  representation  of  an  existing  or 
past  fact,  by  one  who  knows  it  to  be  false,  as  is  adapted  to 
induce  the  person  to  whom  it  is  made,  to  part  with  something 
of  value;*  a  representation  of  some  fact  or  circumstance  calcu- 
lated to  mislead,  which  is  not  true,  with  a  fraudulent  intent.* 
A  ^^  confidence  game"  is  a  false  pretense,  and  implies  some 
device  to  obtain  feloniously  the  property  of  another  from  him.* 
When  false  pretenses  are  made  by  one  of  several,  pursuant  to  an 
agreement  made  between  them,  all  are  liable.*  The  offense  is 
completed,  when  the  &klse  pretenses  are  successfully  employed, 
and  the  money  or  property  obtained,  although  the  fraud  was 
contrived  in  another  place.*  A  single  false  pretense  is  suffi- 
cient;* and  it  is  not  essential  that  actual  loss  has  been  sus- 
tained.*   In  Iowa,  an  indictment  for  cheating  by  faiae  pre- 

1  Ervin  v.  SUte,  11  Tex.  App.  586. 

*  State  V.  Vandimark,  85  Ark.  896;  Bap.  A  L.  Law  Diet. 

*  Com,  V.  Drew,  19  Pick.  179. 

*  Morton  v.  People,  47  III.  468. 

*  Cowan  V.  People,  14  lU.  848. 

*  People  V.  Adams,  8  Denio  190. 
^  State  ▼.  Dunlap,  24  Me.  77. 

*  State  ▼.  Pryor,  80  Ind.  850.  On  a  trial  for  obtaining  money  under  false 
pretenses  it  appeared  that  defendant  falsely  represented  himself  as  the  agent 
of  a  mortgage  loan  company,  and  obtained  $85  from  the  prosecuting  witness, 
and  left  the  State.  Held,  suf^cient  to  justify  a  verdict  of  guilty  under  Code 
Ala.  1886,  §  8811,  providing  that  one  who  by  false  pretense  obtains  money 
shall  be  punished  as  if  he  had  stolen  it.— Bobbitt  v.  State,  87  Ala.  91.  Com- 
pare U.  S.  V.  Curtain,  48  Fed.  Jlep.  488.  Prosecutor  casually  met  defend- 
ant R.,  whom  he  had  not  known  before,  on  the  street.  Both  went  to  a 
certain  house  to  get  certain  books  which  R.  wished  to  give  prosecutor.  R. 
asked  defendant  W.,  who  was  in  the  room,  if  the  books  had  come.  He 
replied  that  they  had  been  damaged  and  sent  back  to  Chicago,  and  would 
return  soon,  but  that  he  had  another  work  which  prosecutor  might  have. 
R.  then  handed  W.  a  lottery  ticket,  asking  him  what  the  result  of  the 
scheme  was.  W.  said  he  had  drawn  $50  and  paid  him  that  sum  in  $10 
bills.  R.  then  gave  one  of  two  lottery  tickets  to  prosecutor,  as  a  friend  of 
his,  spread  them  on  the  table,  and  gave  him  a  pack  of  cards.  The  combi- 
nation numbers  were  twenty -seven,  and  he  drew  $10,000.  W.  produced 
t^  o  packages  of  money  in  bills,  each  marked  $5,000,  but  in  reality  contain- 
ing but  $95  and  $48  respectively,  and  stated  that  he  was  under  heavy  bonds 
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tenses  may  be  maintained,  although  no  false  tokens  were  used, 
and  the  acts  imputed  to  the  defendant  were  of  private  and  not 
public  concern.  *  In  Massachusetts,  obtaining  gifts  of  money 
in  charity,  is  indictable,  under  a  statute  punishing  cheating  by 
false  pretenses,  expressed  in  general  terms  and  not  expressly 
limited  to  matters  of  trade:  such  as  Gen.  Stat.  ch.  161,  §  54.* 

to  his  principal  to  deal  only  with  responsible  persons,  and  that  prosecutor 
must,  to  prove  his  responsibility,  produce  $3,000.  He  could  only  command 
$1,000.  R.  offered  to  procure  him  $2,000  to  enable  him  to  draw  the  prize 
,raoney.  Thereupon  prosecutor  went  to  get  his  money.  R.  accompanied 
him  part  of  the  way,  agreeing  to  meet  him  at  that  place  in  a  short  time 
with  the  $2,000.  At  the  bank  prosecutor  was  apprised  of  the  fraud,  and  R. 
and  W«  were  subsequently  arrested.  Held,  that  the  facts  showed  a  con- 
spiracy on  the  part  of  R.  and  W.  to  obtain  prosecutor's  money  under  false 
pretenses. — People  v.  Watson,  75  Mich.  582.  By  means  of  a  false  wage- 
sheet  the  prisoner  obtained  from  his  master  a  check  for  the  amount  stated 
in  the  sheet  to  pay  the  men's  wages.  The  check  was  informaUy  drawn, 
and  payment  was  refused  by  the  bank.  The  prisoner  returned  it  to  his 
master,  telling  him  of  the  cause  of  its  non-payment,  and  the  master  tore  it 
up  and  gave  another,  which  the  prisoner  cashed  and  appropriated  the  dif- 
ference between  what  was  really  due  for  wages  and  what  was  falsely  stated 
to  be  due  in  the  wage-sheet.  On  an  indictment  charging  prisoner  with 
obtaining  8s  6d.,  the  actual  sum  appropriated  by  the  prisoner,  it  was 
objected  that  the  above  evidence  did  not  prove  the  charge,  for  that  he  had 
by  it  only  obtained  the  first  check,  which  was  a  valueless  piece  of  paper. 
Held,  that  the  false  pretense  was  a  continuing  one,  that  the  second  valuable 
check  was  obtained  thereby  equaUy  with  the  first,  and  that  the  charge  was 
proved. — Regina  v.  Greathead,  14  Cox.  Cr.  Cas.  108. 

>  State  V.  Reidel,  26  Iowa  480. 

'  Com.  V.  Whitcomb,  107  Mass.  486.  Defendants  bought  goods  from  the 
prosecutor's  clerk,  and  gave  in  payment  an  instrument  purporting  to  be  a 
five-dollar  biU,  of  the  Bank  of  Tallahassee,  the  blanks  of  which  were  filled 
up,  except  those  opposite  the  words  cashier  and  president,  where  there  was 
an  illegible  scrawl,  which,  on  casual  inspection,  might  have  been  mistaken 
for  tlie  names  of  the  ofiicers.  Defendants  knew  before  they  passed  the 
instrument  that  it  was  counterfeit.  Held,  cheating  by  a  false  token  at 
common  law. — State  v.  Stroll,  1  Rich.  244.  In  another  case,  where  it  was 
proved  that  A.  owed  B  ,  and  that  the  defendant,  who  had  once  been  B.*s 
agent  for  collecting  bills,  but  whose  authority  had  then  been  revoked, 
though  without  notice  to  A.,  presented  a  biU  of  B  's  to  A.,  and  on  receiving 
payment  from  him  gave  a  valid  discharge  on  behalf  of  B.,  and  then  fraud- 
ulently misapplied  the  money  to  his  own  use,  it  was  held  sufficient  to  sus- 
tain the  indictment.— Com.  v.  CaU,  21  Pick.  509.  H. ,  with  intent  to  defraud, 
made  false  representations  to  A.  as  to  his,  H.*s,  pecuniary  responsibility,  in 
order  to  induce  A.  to  advance  him  money  for  a  pretended  joint  purchase  of 
hay.  A.,  trusting  in  the  representations,  agreed  to  advance  the  money;  but 
requested  H.  first  to  execute  with  him  a  partnership  agreement    This 
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In  New  York,  to  constitute  the  obtaining  of  goods  by  false 
pretenses,  it  is  not  necessary  that  there  should  be  any  false 
token,  or  that  the  false  pretenses  should  be  such  as  that 
ordinary  care  and  common  prudence  were  insufficient  to 
guard  against.  The  offense  may  be  committed  by  intention- 
ally and  fraudulently  prevailing  upon  the  owner  to  part  with 
his  goods,  or  other  things  of  value,  either  by  falsehood  or  by 
the  offender's  assuming  a  false  character,  or  by  representing 
himself  to  be  in  a  situation  which  he  knows  he  does  not  occupy.  * 
The  offense  is  complete  within  the  statute,  when  one  is 
induced  to  put  his  signature  to  a  written  instrument,  or  to  part 
with  his  property  by  a  false  pretense  or  representation  as  to 
an  existing  fact,  willfully  and  designedly  made  for  the  purpose 
of  obtaining  such  signature  or  property,  with  the  intent  to  cheat 
or  defraud  him;  and  it  is  not  necessary  that  the  pretense 
should  be  such  that  ordinary  care  and  circumspection  could 
not  have  prevented  it,  or  that  it  should  be  accompanied  by 
anv  ''artful  contrivance."  It  is  sufficient  if  it  be  such  that, 
if  true,  it  would  naturally  and  according  to  the  motives 
which  influence  the  honest  mind,  lead  to  the  result.  It  is  not 
essential  to  the  offense  under  the  statute,  that  actual  loss  or 
injury  should  be  sustained.  Neither  is  it  material  where  the 
pretenses  were  made.  The  obtaining  the  signature  or 
property  by  means  of  them,  with  intent  to  cheat  or  defraud, 
completes  the  crime  and  determines  the  place  of  trial.'  The 
crime  of  false  pretense,  in  case  of  an  unauthorized  writing,  is 
complete  when  the  intent  "to  cheat  or  defraud  another  "  is 
«hown,  and  the  party  insists  by  the  writing  that,  whilst  the 
act  of  making  is  his  own,  yet  such  making  is  by  him,  for  and 
in  behalf  of  another  whom  it  purports  to  bind,  and  which 
assertion  he  knows  is  false.     A  forgery  is  necessarily  a  false 

agreement  was  thereupon  jointly  executed  and  retained  by  A.  Heldj  that 
from  this  it  was  competent  for  the  jury  to  find  that,  the  execution  of  the 
agreement  having  become  necessary  for  the  obtaining  of  the  money,  H.  had 
adopted  its  execution  as  a  part  of  his  plan;  and  that,  as  the  agreement  was 
complete  without  delivery,  H.  might  be  properly  convicted  of  procuring  it 
by  false  pretenses.— Com.  v.  Hutchinson,  114  Mass.  825. 

>  People  v.  Haynes,  14  Wend  546;  11  Id.  567. 

»  People  y.  Sully,  6  Parker  149;  People  v.  Stone,  9  Wend.  183. 


550  LABCENY   AJSTD   EIHDBED   OFFENSES.  [  §  399. 

pretense ;  but  the  latter,  when  embodied  in  a  writing,  does 
not  necessarily  involve  the  former.  *  In  North  Carolina,  there 
must  be  a  false  representation  of  a  subsisting  fact,  calculated 
to  deceive,  and  which  does  deceive,  whether  the  representa- 
tion be  in  writing  or  in  words  or  in  acts,  and  by  which  the 
defendant  obtains  something  of  value  from  another  without 
compensation.'  In  Ohio,  a  check  representing  funds  in  bank 
is  a  "  thing  of  value, ' '  the  obtaining  of  which  by  false  pretenses 
is  indictable  under  Rev.  St.  §  7076.'  In  Pennsylvania,  a  con- 
spiracy to  cheat  by  offering  to  sell  forged  foreign  bank  notes, 
is  indictable.*  Cheating  with  false  dice  is  an  indictable 
offense.*  In  Tennessee,  it  is  a  false  pretense  where  a  party 
has  obtained  goods  by  falsely  representing  himself  to  be  in  a 
situation  in  which  he  was  not,  or  by  falsely  representing  any 
occurrence  that  had  not  happened,  to  which  persons  of  ordi- 
nary caution  might  give  credit.*  In  Texas,  swindling  is 
defined  to  be  the  acquisition  of  personal  or  movable  property, 
money,  or  an  instrument  of  writing  conveying  or  securing  a 
valuable  right  by  means  of  some  false  or  deceitful  pretense, 
or  device,  or  fraudulent  representation,  with  intent  to  appro- 
priate the  same  to  the  use  of  the  party  so  acquiring,  or  of 
destrojring  or  impairing  the  rights  of  the  party  justly  entitled 
to  the  same/  The  crime  may  be  perpetrated  upon  one  who 
is  not  even  justly  entitled  to  the  property  out  of  which  he  is 
swindled.* 

'  Mann  v.  People,  15  Hun  155. 

*  State  V.  Phifer,  65  N.  C.  321.  Defendant,  having  proved  a  ticket  as  a 
witness  in  a  criminal  prosecution,  assigned  his  claim  against  the  county  to 
another.  The  assignee  gave  the  ticket  to  a  deputy  of  the  clerk,  who  marked 
it  as  assigned.  The  ticket  was  misplaced;  and  the  county  commissioners 
audited  the  claim  without  notice  of  the  assignment.  Defendant  then  went 
to  the  clerk,  and  stated  that  he  had  not  assigned  the  claim,  and  thereupon 
tlie  clerk  gave  him  an  order  for  the  amount,  which  he  coUected.  Hddf 
sufficient  evidence  to  go  to  the  jury  that  defendant  obtained  the  order  by 
false  representations. — State  v.  Hargrave.  103  N.  O.  828. 

8  Tarbox  v.  State,  38  Ohio  St.  581. 

*  TwitcheU  v.  Com.,  9  Pa.  St.  211.  And  see  Rhoads  v.  Com.,  15  Pa.  St 
272. 

»  Resp.  V.  Teischer,  1  Dall.  335. 

*  McCorkle  v.  State,  1  Coldw.  333. 

^  Mathews  v.  State,  10  Tex.  App.  279. 

^  May  V.  State,  15  Tex.  App.  430.    The  agent  of  an  insurance  office 
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§  400.  What  does  not. — ^In  Arkansas,  a  false  representation 
by  defendant  that  a  mortgage  which  he  gave  was  a  first  mort- 
gage, being  urged  thus  to  represent  by  the  actual  first 
mortgagee,  is  not  such  a  false  pretense  as  to  render  defendant 
guilty  of  larceny,  under  Mansf.  Dig.  §  1646,  providing  that  one 
who  obtains  anything  of  value  from  another  by  means  of  false 
pretenses,  with  intent  to  defraud,  shall  be  guilty  of  larceny, 
etc. ,  since  the  first  mortgagee,  by  urging  such  false  represent- 
ation, waived  his  prior  lien,  and  thus  rendered  the  mortgage, 
fraudulently  obtained,  a  first  mortgage,  and  therefore  the 

received  a  premium,  giving  to  the  insured  an  informal  receipt;  he  appro- 
priated the  money,  returning  the  official  receipt  to  the  company,  who 
treated  the  policy  as  lajtsed.  The  next  year  the  agent  called  again  for  the 
premium;  the  days  of  grace  having  expired,  he  told  the  insured  that  pay- 
ment would  be  effectual,  he  understanding  that  the  agent  would  apply  to 
the  company  to  aUow  the  policy  to  go  on;  the  company  were  in  the  habit 
of  doing  this;,  the  payment  was  made.  Held,  sufficient  evidence  to  support 
a  conviction. — Regina  v.  Powell,  51  L.  T?  718. 

Obtaining  money  or  property  by  the  following  f alee  statements  has  been 
hM  to  ooTutitute  the  offense :  A  false  representation  that  the  defendant 
has  a  certain  sum  of  money,  partly  paid  and  partly  to  be  received,  in  right 
of  ;hi8  wife.— Com.  v.  Burdick,  d  Pa.  St  168;  44  Am.  Dec.  186.  Swearing 
falsely  to  the  loss  by  fire  of  goods  which  have  been  insured,  and  thereby 
getting  the  value  of  them  from  the  insurance  company. — People  v.  Byrd,  I 
Wheel.  Or.  Cas.  342.  Obtaining  a  charitable  donation  by  false  pretenses 
and  misrepresentations.— People  v.  Clough,  17  Wend.  851;  81  Am.  Dec. 
808.  A  false  statement  by  one  that  he  is  sent  by  another  to  the  person 
addressed  '*  after  five  doUars  in  money."— State  v.  Dixon,  101  N.  C.  741. 
A  false  and  fraudulent  statement  by  the  president  of  a  bank  that  the  bank 
is  perfectly  solvent,  and  that  its  assets  are  largely  in  excess  of  its  debts  and 
liabilities.--Oom.  v.  Wallace,  114  Pa.  St.  405;  60  Am.  Rep.  858  Obtaining 
horses  from  an  ignorant  countryman  by  threats  of  a  criminal  prosecution 
for  horse  stealing,  and  by  threatening  his  life.— State  v.  Vaughan,  1  Bay 
283.  Where  a  person  while  engaged  in  a  retail  trade,  purchases  large 
quantities  of  goods  ostensibly  in  his  regular  business,  but  sends  them  away 
and  sells  them  at  wholesale  at  a  sacrifice. —IT.  S.  v.  Frank,  2  Biss.  263. 
Where  one  falsely  represents  himself  to  another  as  an  officer  having  a  war- 
rant for  the  arrest  of  the  other  for  forgery,  and  power  to  compromise  the 
offense,  and  threatens  to  arrest  him,  and  by  means  of  such  representation 
and  threats  obtains  from  him  a  valuable  thing  as  a  consideration  for  not 
making  the  arrest.— Perkins  v.  State,  67  Ind.  270;  88  Am.  Rep.  89.  Where 
one  obtains  property  by  falsely  representing  that  he  has  just  purchased  a 
certain  farm. — State  v.  Fooks,  65  Iowa  452.  Where  the  defendant  took  an 
assumed  name,  and  delivered  spurious  quarter  lottery  tickets  to  another  for 
sale  on  commission,  declaring  that  he  had  in  a  bajik  the  genuine  corre- 
sponding whole  tickets,  and  thereby  obtained  money.— Com.  v.  Wilgus,  4 
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pretense  was  not  actually  false. '  In  Illinois,  the  exhibition  of 
letter-heads  of  a  firm  with  which  defendant  is  connected, 
business  oards,  a  draft,  or  copy  of  one,  and  the  making  of  a 
note,  payable  at  a  particular  bank,  and  the  drawing  of  an 
order  for  money,  are  means  to  inspire  confidence  in  the 
party's  ability  to  pay,  precisely  as  declarations  of  his  credit 
and  standing,  and  are,  at  most,  but  false  representations  of 
his  solvency,  but  do  not  make  out  a  case  of  confidence  game. 
The  language  of  the  statute  does  not  expressly  extend  to  cases 
of  property  or  money  obtained  on  the  belief  of  the  ability  and 
disposition  of  the  defendant  to  pay,  but  it  contemplates  a 
transaction  in  which  the  ^ '  means  or  device, ' '  instead  of  being 
the  cause  of  the  cause,  is  the  direct  and  proximate  cause  of 
obtaining  the  money  or  property.*  In  Indiana,  where 
defendant  succeeds,  by  considerable  negotiation,  in  exchanging 

Pick.  177.  Where  one  obtains  credit  on  the  false  repre8entati9n  of  being  a 
^'  storekeeper."— Higier  v.  People,  44  Mich.  299;  88  Am.  Rep.  267.  Where 
xme  who  was  counsel  to  the  commissionerB  to  erect  a  court-house  directed 
D.,  who  expected  to  furnish  iron  materials  therefor,  to  make  out  a  bill  as 
of  iren  delivered  in  certain  months,  which,  in  fact,  had  not  been  delivered, 
and  procured  the  certificate  of  the  commissioners  to  the  biU,  its  audit  by 
the  comptroller,  and  a  warrant  from  the  mayor,  whereupon  he  drew  the 
money  as  attorney  of  D.— People  v.  Oenet,  19  Hun  91.  Where  A.  went  to 
B.,  and  falsely  told  him  that  his  building  had  burned,  that  A.  had  been  sent 
to  bring  the  news,  but  that  the  sender  of  the  message  had  neglected  to  pro- 
vide him  with  money  for  his  expenses,  whereupon  B.  gave  to  A.  |5  to 
reimburse  him  for  his  expenses.— Thome  v.  Turck,  10  Daly  827.  Where 
the  defendant  falsely  represented  to  B.  an  ignorant  negro,  that  he  was  a 
practicing  physician,  and  that  he  had  restored  sight  to  a  blind  man;  that 
B.'8  dwelling-house  was  infected  with  poison;  that  the  poison  was  in  the 
l)ed  of  B.'s  grand-daughter  (who  was  then  and  there  lying  sick),  and  that 
flhe  was  poisoned,  and  that  he  could  remove  the  poison  for  pay,  whereupon 
B.  paid  him  money  to  remove  it.— Bowen  v.  State,  9  Baxt.  45;  40  Am.  Rep. 
71.  Where  a  person,  John  L.  Kube  by  name,  obtained  from  an  express 
.agent  a  package  directed  to  and  intended  for  *'  Christian  Kube,"  by  falseJy 
.and  fraudulently  pretending  that  it  was  intended  for  **  Christiana  Kube,** 
that  this  was  the  name  of  his  wife,  and  that  it  was  intended  for  her.— State 
•V.  Kube,  20  Wis.  217;  91  Am.  Dec.  890.  Where  the  prisoner  obtained 
imoney  by  representing  that  he  was  collecting  information  for  a  new 
oounty  directory  that  W.  &  Co.  were  getting  up,  and  that  by  paying  one 
shilling  prosecutor  could  have  his  name  inserted  in  large  type  therein, 
whereas  W.  &  Co.  were  not  getting  up  a  directory  and  had  not  employed 
prisoner. — Regina  v.  Speed,  46  L.  T.  174. 

>  State  V.  Asher,  50  Ark.  427. 

^  Pierce  v.  People,  81  lU.  98. 
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a  $4:  watch  for  a  $30  horse,  such  act  is  not  necessarily  indict- 
able, as  obtaining  goods  under  false  pretenses,  though  it  be  of 
such  nature  that  an  action  at  law  would  lie  for  the  difference 
in  value.'  In  Massachusetts,  a  person  who,  by  false  and 
fraudulent  representations,  obtains  the  consent  of  a  city  to  the 
entry  of  a  judgment  in  his  favor  against  it  in  an  action  then 
pending,  and  the  payment  of  a  sum  of  money  by  the  city  in 
satisfaction  of  that  judgment,  cannot  be  convicted  of  obtain- 
ing money  by  false  pretenses,  under  Gen.  St.  ch.  161,  §  54.* 
In  Michigan,  one  is  not  guilty  of  obtaining  property  under 
false  pretenses  by  merely  beings  present  when  it  is  received 
and  taking  part  of  it,  even  if  he  had  then  full  knowledge  of 
the  representations  made  to  obtain  it.*  In  Mississippi,  a 
circuit  clerk  who  issues  a  series  of  false  and  fraudulent  witness 
certificates,  and  places  them  in  the  hands  of  a  third  person  to 
seU,  cannot  be  convicted  of  receiving  money  under  false 
pretenses,  where  the  third  person  acts  honestly  in  selling 
them,  and  where  no  part  of  the  money  received  by  such  third 
person  was  ever  turned  over  to  the  clerk,  though  the  purchaser 
relied  on  the  clerk's  representation  that  the  certificates  were 
all  right.*  In  New  York,  a  banker,  by  obtaining  possession 
of  a  draft  in  the  usual  course  of  business,  without  disclosing 
the  fact  of  his  insolvency,  does  not^  necessarily  render  himself 
criminally  liable  for  obtaining  property  on  false  pretenses.' 
In  North  Carolina,  a  fraud  on  an  individual,  without  false 
token  or  any  deceitful  practice  affecting  the  community  at 
large,  and  without  conspiracy,  is  not  indictable.*  In  Pennsyl- 
vania, the  offense  of  cheating,  when  the  subject  matter  is  land 
and  the  title  to  it,  is  not  indictable  at  the  common  law.* 

1  State  V.  Fields,  118  Ind.  491. 

3  Com.  ▼.  Harkins,  128  Mass.  79. 
8  People  V.  Cline,  44  Mich.  290. 

4  Bracey  v.  State,  64  Miss.  26. 

*  People  V.  Moore,  37  Hun  84. 

*  State  V.  Justice,  2  Dev.  199.  Defendant  was  indicted  under  Bat.  N.  C» 
Rev.  ch.  82,  §  66,  and  the  facts  found  by  a  special  verdict  were  that  he  sold 
to  prosecutor  a  pair  of  shoes  at  $1.40,  received  therefor  $1.50,  and  paid 
him  the  ten  cents  change  in  counterfeit  coin.  Held,  not  guilty  of  obtaining 
money  by  false  token.— State  v.  Allred,  84  N.  C,  749. 

**  Ck>m.  V.  Woodnm,  4  Pa.  L.  J.  Rep.  207.    Where  defendant,  as  agent  for 
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§  401.  How  distingaished  from  larceny. — ^If  by  trick 
or  artifice,  the  owner  of  property  is  induced  to  part  with  the 
possession  only,  still  meaning  to  retain  the  right  of  property, 
the  taking  by  such  means  is  a  larceny;  but  if  the  owner 
part  with  the  possession  and  right  of  property  also,  the  offense 

her  daughter,  obtained  property  from  C,  which  belonged  to  such  daughter, 
who  was  entitled  to  its  immediate  possession,  by  falsely  representing  that 
she  was  the  agent  of  another  person,  and  it  appears  that  neither  defendant 
nor  her  daughter  had  any  mtent  to  defraud  C,  but  only  desired  to  get 
possession  of  the  daughter's  property,  defendant  is  not  guilty  of  obtaining 
property  by  false  pretenses  under  the  E^ansas  statute. — In  re  Cameron,  44 
Kan.  64.  The  accused  borrowed  |5,600,  giving  a  note  with  two  indoners, 
and  a  chattel  mortgage  on  cattle,  part  of  which  he  did  not  own.  He  owed 
one  of  the  indorsers  $3,100,  which  was  paid  out  of  the  money  borrowed. 
The  lender  sold  the  cattle  owned  by  the  accused,  and  this  left  a  balance 
unpaid  on  the  loan  of  $1,881.  The  indorsers  were  solvent.  Held, 
that,  though  the  accused  had  falsely  represented  that  he  owned 
all  the  cattle,  the  evidence  did  not  justify  a  conviction  for 
obtaining  money  under  false  pretenses. — State  v.  Clark,  (Ejm.)  25 
Pac.  Rep.  481.  A.,  of  his  own  accord,  sent  to  B.  money  from  time  to 
time  to  keep  good  margins  on  stock  transactions  which  B.  was  conducting 
for  A  ,  at  A.'s  request,  and  without  compensation.  Becoming  embarraaaed 
after  a  time,  B  sold  the  stocks  without  A.'s  knowledge  or  consent,  and 
afterwards  accepted  remittances  sent  by  A.  in  ignorance  of  tlie  fact  that 
his  stocks  had  been  sold.  These  remittances  B.  misappropriated  to  his  own 
use.  Hdd,  that  he  was  not  guilty  of  obtaining  A.*s  money  on  fabe 
pretenses.  [Ruger,  C.  J.,  Andrews  and  Miller,  JJ.,  dissenting.] — People  y. 
Baker,  96  N.  Y.  840.  The  defendant  gave  an  order  on  his  employer  for 
wages  afterwards  to  become  due  him.  He  subsequently  collected  his 
wages  himself,  concealing  the  fact  that  he  had  given  the  order.  Held,  that 
this  did  not  constitute  the  offense  of  obtaining  goods  under  false  pretenses, 
under  Tenn.  Code,  §  4701.— Moulden  v.  State,  5  Lea  577.  Rev.  St  Wis.  g 
4428,  provides  that  ''any  person  who  shall  designedly,  by  any  false  pre- 
tense, «  *  *  and  with  intent  to  defraud,  obtain  from  any  other  person 
any  money,  goods,  wares,  merchandise,  or  other  property,  *  »  *  shall 
be  punished,"  etc.  Defendant  engaged  board  and  lodging  without  any 
agreement  as  to  when  payment  should  be  made.  When  a  bill  was  pre- 
sented to  him,  he  falsely  stated  that  he  had  money  on  deposit,  which  he 
was  expecting  every  day,  with  which  to  pay  his  board.  Defendant  was 
allowed  to  remain  and  continue  his  board,  for  which  he  never  paid.  Heid, 
that  he  was  not  guUty  of  obtaining  property  within  the  meaning  of  the 
statute.- State  v.  Black,  76  Wis.  490. 

The  following  fahe  representation's  have  been  Jield  not  to  be  indictable: 
Obtaining  goods  of  another  by  false  and  fraudulent  declarations  respecting 
the  speaker's  estate  and  circumstances.— State  v.  Sunmer,  10  Vt.  587;  9tt 
Am.  Dec.  219.  A  false  and  fraudulent  statement  by  the  defendant  of  his 
place  of  residence;  unless  it  is  shown  that  the  other  party  relied  theieon, 
and  that  it  formed  a  controlling  inducement;  but  it  is  no  defense  that 
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will  not  be  larceny,  but  obtaining  goods  by  false  pretenses. ' 
A  test  of  whether  the  crime  is  larceny  or  false  pretenses  is, 
whether  the  offender  could  confer  a  good  title ;  if  he  could 
not,  it  is  larceny ;  if  he  could,  and  the  goods  or  chattels  were 
obtained  by  fraud,  it  is  false  pretenses.*  Thus,  false  pretenses 
and  not  larceny,  is  committed,  where  an  express  agent,  in 
consequence  of  the  fraudulent  representations  of  the  defendant, 
willingly  parted  with  the  possession  of  a  package,  without 
any  expectation  of  receiving  it  again,  and  supposing  that  he 
was  delivering  it  to  the  husband  of  the  consignee  or  owner.* 
In  Texas,  to  constitute  the  offense  of  swindling,  the  title  to 
money  or  property  must  be  obtained  by  the  accused,  or  must 
pass  from  the  injured  party.  Where  the  possession  is 
obtained  by  false  pretenses,  or  the  taking  is  originally  with 
intent  to  deprive  the  owner,  the  offense  is  theft.*  Little,  if 
any,  difference  exists  between  swindling,  as  defined  in  article 
790  of  the  Penal  Code  and  that  species  of  theft  in  which, 
according  to  article  727,  the  taking,  though  originally  lawful, 
was  obtained  by  false  pretext  or  with  the  felonious  intents 
characteristic  of  the  offence ;  and  the  same  punishment  is  pre- 
scribed for  both  offenses. ' 

inquiry  would  have  defeated  the  attempt  to  deceive.— Woodbury  v.  State, 
69  Ala.  242;  44  Am.  Rep.  515.  A  false  statement  by  a  hotel-keeper  that  a  cer- 
tain person  had  boarded  with  him,  whereby  he  induces  another  person  to 
board  with  him  and  advance  money  for  his  board. — Morgan  v.  State,  42 
Ark.  181;  48  Am.  Rep.  55.  Where  one  fraudulently  represented  tliat  he 
owned  a  house  and  lot  free  from  encumbrance,  and  procured  money  on  the 
faith  of  such  representation,  when  in  fact  there  was  a  mortgage  executed 
by  him  on  record  against  the  property;  because  the  party  had  the  means  of 
detection  at  hand.— Ck>m.  ▼.  Grady,  13  Bush  285;  26  Am.  Rep.  192. 

>MiUer  v.  Com.,  78  Ky.  15;  State  v.  Vickery,  19  Tex.  326;  Canter  v. 
State,  7  Lea  849. 

»  Zink  V.  People,  77  N.  Y.  114;  88  Am.  Rep.  589;  6  Abb.  N.  Cas.  413. 

*  State  V.  Kube,  20  Wis.  217;  91  Am.  Dec.  390.  Defendant,  by  false 
representations  and  with  a  design  to  cheat  the  complainant  out  of  goods, 
induced  him  to  ship  goods  to  him,  witif  the  indicia  of  ownership,  on  the 
agreement  that  the  defendant  was  to  advance  the  freight,  sell  the  goods, 
and  account  for  the  proceeds  less  the  freight.  The  defendant  sold  the 
goods  and  converted  the  proceeds.  Held,  not  larceny,  but  false  pretenses. 
— ^Zink  V.  People,  supra. 

«  Cline  V.  State,  48  Tex.  494. 

•  Davison  v.  State,  12  Tex.  App.  214. 
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§402.  What  18  a  false  ^^  token '*  or  ^^  pretense.**— The 

word  ^'  token,"  as  used  in  a  statute  punishing  false  pretenses, 
signifies  "a  sign,"  ''a  mark,"  ''a  symbol."  And  a  "written 
token"  will  include  matter  printed  or  lithographed.*  A 
check  is  a  "  false  token  "  if  the  maker  knew  when  he  gave  it 
in  payment  for  the  property  obtained  that  he  had  neither 
money  nor  credit  at  the  bank.  And  it  is  not  necessary  that 
he  should  have  told  the  person  to  whom  he  gave  it  that  he 
had  funds  in  bank.*  So  also,  a  printed  business  card  purport- 
ing to  be  that  of  a  firm,  but  which  is  not  the  business  card  of 
such  firm,  exhibited  by  one  who  claims  to  act  as  agent  of  such 
firm  in  making  contracts,  is  a  token  or  writing  within  the 
meaning  of  the  Indiana  statute."  But  a  false  use  of  a  genu- 
ine writing  is  not  the  use  of  a  false  token  or  writing,  within 
the  meaning  of  Ind.  Rev.  St.  1881,  §  2204,  as,  for  example, 
where  A. ,  under  a  letter  of  authority  had  sold  B.  's  corn,  and 
afterwards,  by  means  of  the  same  letter,  made  another  sale  to 
another  purchaser.*  Under  N.  Y.  Pen.  Code,  §  528,  which 
declares  that  a  person  is  guilty  of  larceny  who  obtains  prop- 
erty from  the  possession  of  the  owner  "  by  color  or  aid  of 
fraudulent  or  false  representations  or  pretenses,  or  of  any 
false  token  or  writing,"  it  is  not  essential  to  constitute  the 
oflfense  that  there  should  be  a  false  token  or  writing.' 

§  403.  Naked  lie  not  snfflcient. — It  is  not  every  fraud 
and  falsehood  that  constitutes  a  false  pretense.*  At  common 
law  an  indictment  cannot  be  maintained  for  ''a  naked  lie,"  or 
simple  false  affirmation,^  nor  for  an  intention  to  cheat.*    A 

»  Jones  V.  State,  60  Ind.  473,  476. 

•  People  V.  Donaldson,  70  Cal.  116. 

•  Jones  V.  State,  supra, 

•  Shaffer  v.  State,  82  Ind.  220. 
»  People  V.  Rice,  59  Hun  616. 

•  Wallace  v.  State,  11  Lea  543. 
'  State  V.  MiUs,  17  Me.  211. 

» Com.  V.  Morse,  2  Mass.  138;  Com.  v.  Warren,  6  Id.  72.  An  indictment 
charged,  in  substance,  that  the  prosecutor  went  from  Kentucky  to  Hot 
Springs  with  the  fixed  purpose  of  lodging  and  boarding  while  there  at  the 
same  hotel  where  one  Dr.  Welsh,  an  acquaintance  of  his,  boarded,  whose 
society,  while  visiting  the  Springs,  he  greatly  desired;  that  he  went  to  the 
defendant's  hotel  for  breakfast,  and  was  there  informed  by  the  defendant 
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conviction  may  be  had  for  falsely  representing  that  the  stock 
of  a  corporation  was  selling  at  a  certain  grice,  but  not  for 
falsely  representing  that  it  was  worth  a  certain  price.' 
Expressions  of  opinion,  such  as  an  applicant  for  a  loan  on 
mortgage  declaring  that  the  land  is  "nicely  located,"  "is 
worth  a  sum  named,"  etc.,  though  unfounded,  and  made 
with  fraudulent  intent,  cannot  be  the  foundation  of  a  convic- 
tion for  false  pretenses.* 

that  he  well  knew  Dr.  Welsh— that  the  doctor  had  been  boarding  at  his 
hotel  for  some  time,  but  had  left  two  days  before  for  Eureka  Springs;  that 
by  means  of  said  representations  he  was  induced  to  take  board  and  lodging 
for  one  month  at  defendant's  hotel,  and  to  pay  him  $80  in  advance  therefor; 
that  said  representations  were  willfuUy  false  and  fraudulent;  that  said 
Welsh  had  not  at  any  time  boarded  at  defendants  hotel,  had  not  left  the 
city,  but  was  still  there  and  boarding  at  another  hotel.  Held,  that  the 
indictment  charged  no  criminal  offense. —Morgan  v.  State,  42  Ark.  181. 
An  indictment  charged  that  J.  held  a  note  against  the  defendant,  on  which 
there  was  an  unpaid  balance  of  $22.64;  that  the  defendant  falsely  repre- 
sented that  he  owned  certain  tobacco  of  a  particular  description  and 
quality,  and  that  J.,  believing  these  false  pretenses  and  representations, 
was  thereby  induced  to  give  the  defendant  credit  on  said  note  for  said  sum 
of  money,  and  to  surrender  the  note  to  him,  when,  in  truth,  the  tobacco 
was  not  of  the  quality  and  description  represented,  but  was  of  no  value, 
which  the  defendant  knew.  Held,  not  false  pretenses  within  the  meaning 
of  the  statute. — Com.  v.  Haughey,  8  Mete.  (Ky.)  228.  A.,  having  a  judg- 
ment against  B.,  the  latter  went  to  A  and  said  he  would  settle  it  by  paying 
money  in  part,  and  giving  a  note  for  the  residue,  upon  which  A.  drew  a 
receipt  in  full  in  discharge  of  the  judgment,  and  B.  obtained  possession  of 
the  receipt  without  paying  the  money  or  giving  the  note.  Held,  only  a 
false  assertion,  and  that  an  indictment  could  not  be  maintained. — People  v. 
Babcock,  7  Johns.  200. 

>  CJom.  V.  Wood,  142  Mass.  469. 

^  People  V.  Jacobs,  85  Mich.  36.  A  deed  by  a  wife  conveying  real  estate 
belonging  to  her  in  her  own  right  was  executed  by  her  with  her  husband,  at 
the  solicitation  of  the  latter,  under  the  pretense  that  it  was  a  deed  of  land 
belonging  to  him,  but  not  acknowledged  by  the  wife-  Held,  not  such  an 
instrument  as  was  intended  in  the  statute. — ^People  v.  Galloway,  17  Wend. 
540.  Where  an  indictment  alleged  that  A.,  who  held  a  promissory  note 
against  B.,  which  was  due,  called  for  payment,  and  with  intent  to  defraud 
B.  falsely  represented  that  the  note  had  been  lost  or  burned,  whereby  the 
latter  was  induced  to  pay  it,  it  was  held  not  a  false  pretense,  and  that  it 
would  not  have  been  if  A. ,  after  obtaining  payment  of  the  note,  negotiated 
it  for  value  without  notice  of  its  having  been  paid,  provided  there  was  no 
averment  that  A.  intended  negotiating  it  when  he  made  the  representation. 
People  V.  Thomas,  8  HiU  169.  Where  an  indictment  aUeged  that  the 
defendant  obtained  A.'s  signature  to  a  deed  of  land  by  falsely  representing 
that  B.,  who  held  a  bond  and  mortgage  against  A.,  was  about  to  foreclose 
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§  404.  Must  be  calculated  to  deceiye. — A  false  pretense, 
to  be  indictable,  must  be  calciilated  to  deceive  and  defraud, 
and  must  be  of  a  material  fact  on  which  the  party  to  whom 
it  is  made  has  the  right  to  rely,  and  not  the  mere  expression 
of  an  opinion  or  of  facts  open  to  his  present  observation,  and 
in  reference  to  which,  if  he  observed,  he  could  obtain  correct 
knowledge'  Thus,  representations  that  defendant  was  a  witch 
doctor  and  could  kill  and  destroy  witches;  that  the  person  to 
whom  the  representations  were  made  was  the  victim  of 
witches ;  and  that  unless  he  employed  defendant  to  exorcise 
them  they  would  kill  him  and  his  family, — constitute  no 
offense,  being  mere  expressions  of  opinion,  and  not  calcu- 
lated to  deceive  a  man  of  common  understanding. '  The  general 
rule  is  that  a  cheat  to  be  indictable  at  common  law,  must 
affect  the  public,  be  calculated  to  defraud  individuals,  and 
which  ordinary  care  and  caution  cannot  guard  against ;  as  the 
use  of  false  weights  and  measures,  and  defrauding  another  by 
false  tokens.*  Eepresentations  which,  though  false,  could  not 
have  misled  the  person  to  whom  they  were  made  had  he 
exercised  common  prudence  and  caution,  are  not  false  pre- 
tenses/ But  the  fact  that  a  false  representation  would  not 
have  deceived  a  shrewd  man  is  not  a  defense,  when  the  person 
intended  to  be  deceived  was  in  fact  deceived  thereby. '    And  it 

the  mortgage,  and  that  B.  had  so  told  the  defendant,  it  was  held  that  the 
pretenses  set  forth  were  not  sufficient  to  warrant  a  conviction. — People  t. 
Williams,  4  HiU  1: 

»  Vy^oodbury  v.  State,  69  Ala.  248;  Shaffer  v.  State,  82  Ind.  220;  People  v. 
Stetson,  4  Barb.  151. 

•  State  V.  Burnett,  119  Ind.  892. 

•People  V.  Stone,  9  Wend.  182;  People  v.  Gates,  18  Id.  311;  People r. 
Herrick,  Id,  87;  People  v.  Johnson,  12  Johns.  291. 

*  People  V.  Williams.  4  Hill  9;  40  Am.  Dec.  258;  Com.  v.  Grady,  13  Bush 
285 ;  26  Am.  Rep.  192;  MiUer  v.  State,  78  Ind.  88 ;  Delaney  v.  State,  7 
Baxter  28. 

»  State  V.  Montgomery,  56  Iowa  195.  It  was  proved  that  R.  was  about 
eighteen  years  of  age,  and  unable  to  obtain  his  bounty  money  without  hav- 
ing a  guardian  appointed;  that  the  prisoner  had  falsely  represented  him- 
self  to  be  a  captain  in  the  Siith  New  York  Cavalry,  in  which  R.  enlisted; 
that  the  prisoner  showed  R.  a  roll  of  money,  and  said  that  it  was  the 
latter's  bounty  money;  that  the  prisoner  paid  him  $50,  and  asked  him  to 
let  the  prisoner  keep  the  rest  of  it  for  him  for  a  few  days,  when  he  would 
pay  it  to  him;  that  R.  at  this  time  executed  an  assignment  of  his  $800 
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is  held  in  some  States  that  it  is  not  necessary  that  the  false 
pretense  be  such  as  is  calculated  to  deceive  a  person  of  ordi- 
nary prudence  or  caution ;  that  it  is  as  criminal  to  defraud  the 
unwary  as  the  wary.'  Thus,  it  is  held  that  there  may  be  a 
<M)nviction  for  false  pretenses  although  the  bond  of  which  the 
pretense  consisted  was  not  signed,  and,  on  close  inspection, 
could  not  have  deceived  any  reasonable  man.*  But  even  in 
those  jurisdictions,  proof  of  a  pretense,  the  falsity  of  which 
the  injured  party  has  such  means  of  instantly  detecting  as  not 
to  be  deceived  thereby,  will  not  sustain  an  information  for 
swindling.  So  held,  on  trial  of  B.  for  obtaining  $5  from  C. , 
by  representing  to  C.  that  W.  had  told  him,  B.,  that  0.  had 
killed  and  appropriated  one  of  his,  B.'s,  hogs.'  The  question 
whether  false  pretenses  were  such  as  to  mislead  cannot  be 
raised  on  a  demurrer  to  the  indictment/ 

§  405.  How  far  pretense  must  be  relied  upon. — There 
€an  be  no  conviction  under  the  statute  against  obtaining  goods 
by  false  pretenses,  unless  respondent  knows  or  has  reason  to 

bounty  to  the  prisoner;  that  the  prisoner  did  not  in  fact  receive  the  bounty 
money  until  the  next  day,  and  that  he  then  obtained  it  through  the  aid  of 
tiie  said  assignment.  Held,  that  the  statement  that  the  prisoner  was  a 
captain  in  the  Sixth  New  York  Cavahy  was  a  material  fact  which  would 
be  likely  to  influence  a  person  of  ordinary  prudence.  Held,  further,  that  it 
was  not  erroneous  for  the  court  to  charge  the  jury  that  if  at  the  time  R. 
executed  the  assignment  the  prisoner  had  in  his  possession  the  amount  of 
money  mentioned  in  the  indictment,  and  it  was  considered  by  both  parties 
to  belong  to  R.,  and  the  defendant  would  have  paid  it  over  to  R.  except  for 
the  consent  of  R.  that  he  might  retain  it,  that  was  just  as  much  an  obtain- 
ing of  the  $250  as  if  he  had  paid  it  over  to  R.  and  received  it  be^^k.— People 
V.  Cooke,  6  Parker  81. 
1  Johnson  v.  State,  36  Ark.  242;  Colbert  v.  State,  1  Tex.  App.  814. 

*  Watson  V.  State,  16  Lea  604. 

>  Buckalew  v.  State,  11  Tex.  App.  853. 

*  State  V.  Switser,  (Vt.)  22  Atl.  Rep.  724.  An  indictment  for  false  pre- 
tenses alleged  that  defendant  falsely  represented  to  T.  that  he  was  the 
owner  of  land  described  in  a  deed  to  defendant,  and  procured  a  loan  from 
T.  by  executing  a  mortgage  on  such  land,  whereas  such  deed  was  void  by 
reason  of  defendant's  having  inserted  his  name  as  grantee  contrary  to  the 
instructions  of  the  grantor.  It  was  shown  that  T.  had  no  knowledge  of  the 
fraud  infecting  the  deed  to  defendant.  Held,  that,  as  T.  was  a  bona  fldb 
mortgagee,  the  mortgage  to  him  was  valid,  and  hence,  as  he  was  not 
defrauded  by  defendant's  false  representations,  a  conviction  cannot  be  sus- 
tained.— State  V.  Matthews,  44  Ean.  596. 
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believe,  that  his  representations  are  relied  on  as  the  grounds 
of  credit.'  Thus,  an  indictment  cannot  be  maintained  for 
obtaining  money  by  false  pretenses  where  the  money  is  parted 
with  as  a  charitable  gift.'  And  an  instruction  that,  if  certain 
representations  were  made  by  the  accused,  and  were  known 
by  him  to  be  false,  and  by  means  thereof  he  obtained  the 
property,  he  is  guilty,  is  error  where  there  is  no  evidence  that 
the  person  defrauded  was  induced  to  part  with  his  property 
by  such  representations.*  But  while  the  false  pretense  need 
not  be  the  sole,  exclusive,  or  decisive  cause  operating  to  induce 
the  owner  to  part  with  his  property,  it  must  be  a  controUing 
inducement  to  that  end.  If  he  would  not  have  parted  with 
his  property  in  the  absence  of  the  false  pretense,  the  offense  is 
complete.*  Any  false  pretenses  made  after  the  delivery  of  the 
property  must  be  laid  out  of  view ;  for  they  cannot  have  been 
an  inducement  to  the  delivery,  however  they  may  have  influ- 
enced the  prosecutor  to  refrain  from  taking  immediate  steps  to 
recover  back  the  property. ' 

§  406.  Elfect  of  victim's  means  of  knowledge. —  A  false 
affirmation  made  to  a  party  who  has  thesame  means  of  knowl- 
edge as  the  person  who  makes  it  as  to  whether  the  affirmation 

1  People  V.  McAUister,  49  Mich.  12. 

>  People  V.  Clough,  17  Wend,  351.  Contra,  State  v.  Matthews,  91  N.  C. 
685. 

»  State  V.  Stout,  75  Iowa  215. 

*  Woodbury  v.  State,  69  Ala.  242:  Petition  of  Snyder,  17  Kan.  542;  State 
V.  Tessier,  32  La.  An.  1227;  People  v.  Haynes,  14  Wend.  546;  State  v. 
Thatcher,  35  N.  J.  L.  445. 

'  State  V.  Church,  43  Conn.  471.  A.  agreed  to  seU  to  B.  one  hundred  shares 
of  stock,  to  be  delivered  and  paid  for  the  next  day;  before  transferring  the 
stock,  A.  sent  for  B.*s  check,  and  received  for  answer  that  B.  liad  sent  his 
check  to  be  certified,  and  would  send  it  to  A.  in  ten  or  fifteen  minutes;  and 
A.  thereupon  transferred  the  stock  to  B.  Heldy  that  as  A. 's  reliance  was  on 
the  promise  and  not  upon  the  representation  that  the  check  had  been  sent 
to  be  certified,  the  case  was  not  within  the  statute.— People  v.  Tompkins,  1 
Parker  224.  Where  a  person  procures  the  aid  of  an  agent  or  broker,  to 
assist  him  in  making  sale  of  his  property,  real  or  personal,  and  is  willing 
and  proposes  to  such  agent  to  seU  at  a  given  price,  but  at  the  suggestion  of 
the  agent  consents  to  ask  a  higher  price,  and  to  give  the  difference  between 
the  two  prices  to  the  agent,  in  case  the  higher  price  can  be  obtained, 
neither  the  principal  nor  the  agent  can  be  convicted  of  obtaining  money,  or 
the  signature  of  the  purchaser  to  obligations,  by  false  pretenses  in  regard  to 
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is  trae  or  false  cannot  be  the  basis  of  an  indiotment  for 
obtaining  money  under  false  pretenses.  *  Thus,  where  a  per- 
son who  had  from  time  to  time  deposited  money  in  and 
drawn  checks  upon  a  bank  in  a  fictitious  name,  and  had  finally, 
with  a  fraudulent  intent,  drawn  a  check  when  he  had  no 
funds  on  deposit,  and  presented  it  himself,  and  the  bank  paid 
it,  though  without  regard  to  the  credit  of  the  name,  it  was 
held  not  false  pretenses."  And  to  induce  the  prosecutor  to 
buy  cotton,  by  the  false  representation  that  it  is  of  the  grade 
*'good  middling,"  is  not  indictable;  for  he  should  have 
examined  for  himself.'  So  also  a  sale  of  goods  induced  by  the 
buyer^s  false  representations  that  he  had  in  his  o£Sce  a  certain 
quantity  of  property  liable  to  his  debts,  as  a  means  of  obtain- 
ing credit,  will  not  warrant  an  indictment.  Common 
prudence  would  require  the  prosecutor  to  resort  to  other 
information.*  But  in  some  States  the  act  is  no  less  a  pretense 
because  the  party  imposed  upon  might,  by  common  prudence, 
have  avoided  the  imposition.' 

§  407.  Must  relate  to  existing  fact  or  past  event. — 

To  hold  a  person  for  trial  who  is  charged  with  obtaining 
money  or  property  by  false  pretense,  it  must  appear  that  the 
pretense  relied  upon  relates  to  a  past  event,  or  to  some  present 
existing  fact,  and  not  to  something  to  happen  in  the  future. ' 
Mere  false  promises  or  false  professions  of  intention,  although 

the  price,  even  though  they  had  pretended  that  the  higher  price  was  the 
true  and  only  price,  and  that  they  would  refuse  to  sell  for  anything  leas. — 
Scott  V.  People,  62  Barb.  62,  MuUin,  P.  J.,  dissenting, 

»  Com.  V.  Norton,  11  Allen  266. 

'  Com.  V.  Drew,  19  Pick.  179. 

»  State  V.  Young,  76  N.  C.  258. 

*  State  V.  De  Hart,  6  Baxter  222. 

» People  V.  Pray,  1  Mich.  N.  P.  69;  State  ▼.  Williams,  12  Mo.  App.  415; 
Com.  ▼.  Lee,  149  Mass.  179.  Where  a  manufacturer  of  sewing  machines 
was  induced  to  deliver  a  machine  to  defendant,  relying  on  his  representa- 
tion, which  was  false,  that  he  resided  in  a  particular  locality,~^2c{,  that 
this  was  an  indictable  false  pretense,  though  the  manufacturer  might  have 
ascertained  the  truth  by  inquiry.— Woodbury  v.  State,  69  Ala.  242;  44  Am. 

Rep.  615. 

*  Petition  of  Snyder,  17  Kan.  542;  State  v.  Colly,  89  La.  An.  841;  State 
V.  Magee.  11  Ind.  154;  State  v.  Tull,  42  Mo.  App.  324;  Com.  v.  Moore,  99 
Pa.  St.  570. 
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acted  upon,  are  not  sufficient/  Thus,  obtaining  money 
upon  a  promise  to  work  it  out,  and  refusing  to  do  the  work, 
is  not  obtaining  it  by  false  pretenses.*  And  one  is  not  liabla 
to  indictment  for  false  pretenses  because  of  giving  his 
employer  an  order  for  wages  to  become  due  him,  and  after- 
wards collecting  them  himself,  concealing  the  fact  of  having 
given  the  order.*  No  representation  of  a  future  event, 
whether  in  the  form  of  a  promise  or  not,  is  a  false  pretense/ 

1  Mathews  v.  State,  10  Tex.  App.  279;  CoUy  y.  State,  65  Ala.  85;  People 
▼.  Tompkins.  2  Edm.  Sel.  Cas.  191:  People  y.  Blanohard,  90  N.  Y.  814; 
Johnson  v.  State,  41  Tex.  65;  Com.  v.  Fisher,  9  Phila.  594;  Ganter  y.  State, 
7  Lea  849. 

*  Ryan  y.  State,  45  Ga.  128. 

*  Moulden  y.  State,  5  Lea  577. 
«  EleUer  y.  State,  51  Ind.  111. 

The  rule  stated  in  the  text  was  applied  in  the  following  cases:  Where 
defendant  promised  that  he  would  assign  to  A.  a  certain  note  which  he  had, 
before  that  time,  for  a  valuable  consideration,  passed  to  him,  and  by  means 
of  this  false  pretense  obtained  the  note  with  intent  to  cheat  and  defraud  A, 
and  then  failed  to  assign  or  return  the  note  to  him. — McKenzie  v.  State,  11 
Ark.  594.  Where  defendant  obtained  the  property  of  A.  by  falsely  pre- 
tending to  him  that  his  goods  and  chattels  were  about  to  be  attached.— Id. 
Where  the  false  pretenses  charged  related  to  the  payment  of  the  proceeds 
of  a  cow  and  calf  when  sold,  the  procurance  of  another  house  for  the  par^ 
injured,  and  her  removal  thereto,  free  of  expense. — Glackan  y.  Com.  8 
Mete.  (Ky.)  232.  Where  a  woman  went  to  an  hotel  and  was  assigned  a 
room,  wliere  she  remained  for  two  days,  and  then  sent  for  the  manager, 
and  told  him  that  she  expected  a  remittance  in  about  two  weeks,  and  the 
manager  told  her  that  he  would  accept  the  check  she  exi)eoted  in  payment 
for  her  board,  without  inquiring  the  name  of  the  person  from  whom  the 
check  was  expected.— State  v.  Kingsley,  (Mo.  Sup.)  18  S.  W.  Rep.  994. 
Where  the  alleged  false  representation  was  by  a  broker  in  the  course  of 
inducing  complainant  to  make  a  purchase,  and  consisted  in  declaring  Uiat 
he  did  not  think  the  seUer  would  take  less  than  a  specified  sum. — Scott  y. 
People,  62  Barb.  62.  Where  the  prisoner  made  a  false  representation  to  one 
H..  that  he  could  give  him  employment  and  pay  him  $50  a  month  for  his 
services,  H.  depositing  $100  as  security  for  the  faithful  performance  of  flie 
contract.— Ranney  v.  People,  22  N.  Y.  413.  An  indictment  against  one  A. 
contained  two  counts.  The  first  charged  that  A.,  with  intent  to  cheat 
and  defraud  B. ,  had  represented  to  B.  that  he  would  be  unable  to  pay  at 
maturity  a  certain  note  drawn  by  him  to  B.'s  order,  endorsed  by  B.,  and 
then  in  the  hands  of  a  third  party,  by  which  representation  he  induced  B. 
to  indorse  another  like  promissory  note  and  to  deliver  the  same  to  him,  per- 
tending  that  he  would  use  the  same  to  take  up  the  first-named  note, 
whereas  he  did  then  intend  and  afterwards  did  actually  use  said  last- 
named  note  for  another  purpose.  The  second  count  was  similar,  except 
that  it  averred  the  note,  at  the  time  of  its  delivery  to  A.,  to  have  been 
*'  then  and  there  the  property  of  the  said  B."    Held,  that  neither  count  of 
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The  statement  of  an  opinion,  even  if  fake,  will  not  sustain 
such  an  indictment.  To  say  that  the  eyes  of  a  horse  are 
sound  is  merely  the  expression  of  an  apinianj  but  to  say 
*^that  there  never  has  been  anything  the  matter  with  the 
eyes  of  the  horse,"  is  the  statement  of  a,  fact,  which,  if  false, 
is  within  the  statute  and  indictable/ 

But  if  a  pretense  and  promise  blend  together,  and  jointly 
act  upon  the  defrauded  person,  whereby  he  is  induced  to  give 
faith  to  the  pretense,  the  case  is  within  a  statute  making  the 
obtaining  of  money,  etc.,  by  false  pretenses  a  crime.*  Thus, 
while  a  false  promise  to  repay  will  not  alone  sustain  an  indict- 
ment for  obtaining  money  under  false  pretenses,  it  may,  when 
coupled  with  a  false  representation  as  to  property  owned  by 
the  person  making  it.*  And  where  the  proprietor  of  an  intel- 
ligence office  agreed  to  procure  a  place  for  an  applicant  in  con- 
sideration of  two  dollars  paid  in  advance,  and  falsely  stated 
that  he  had  a  situation  in  view,  and  the  money  was  accord- 
ingly paid,  he  was  held  guilty  of  obtaining  money  by  false 
pretenses.* 

the  indictment  Bet  out  an  indictable  false  pretense  under  the  statute.— Com. 
V.  Moore,  99  Pa.  St.  670.  Defendant  was  indicted  for  obtaining  goods  by 
falsely  pretending  that  he  was  planting  cotton,  and  by  promising  to  ship 
his  cotton  to  the  person  furnishing  the  goods.  Held,  that  as  the  promise 
was  not  a  false  pretense  of  an  existing  fact,  instructions  which  permitted 
the  jury  to  ignore  the  pretense,  and  to  convict  for  the  breach  of  the 
promise,  afforded  ground  for  reversal. — State  v.  Haines,  28  8.  C.  170.  An 
indictment  charged  one  G.  with  having  obtained  £30  from  prosecutor,  W., 
on  the  false  pretense  that  he,  the  said  G.,  then  wanted  the  loan  of  £80  to 
enable  him  to  take  a  public  house  at  M.,  by  means  of  which  said  false  pre- 
tense the  said  G.  did  then  unlawfully  and  fraudulently  obtain  the  said  sum 
from  the  said  W.  with  intent  to  defraud;  whereas  the  said  G.  was  not  then 
going  to  take  a  public  house  at  M.  *  *  *  as  he,  the  said  G.,  well  knew, 
and  whereas  the  said  G.  did  not  then  want  a  loan  of  £80,  or  any  money,  to 
enable  him  to  take  the  said  house.  Held,  insufficient,  being  a  mere  prom- 
issory false  pretense. — Begina  v.  Woodman,  14  Cox  Or.  Gas.  179. 
1  State  V.  Hefner,  84  N.  C.  761. 

*  State  y.  Dowe,  37  Iowa  278;  1  Am.  Bep.  271;  State  y.  Yorbaok,  66  Mo. 
168. 

*  State  y.  Montgomery,  66  Iowa  196. 

«  Cool  y.  Parker,  Thatch.  Cr.  Gas.  124;  People  y.  Winslow,  89  Mich.  606. 
li.  and  M.  caUed  upon  G. ,  and  agreed  with  her  upon  the  price  of  certain 
goods.  While  M.  went  out,  as  he  said  to  get  the  money,  L.  told  G.  that  M. 
was  a  man  in  business,  having  two  stores,  etc.    M.  returned  with  a  check 


564  LARCENY    AND   KINDRED   OFFENSES.  [  §  408. 

§  408.  The  property  or  signature  obtained. — The  statute 
of  Indiana  relative  to  false  pretenses  (2  Gav.  &  H.  445,  §  27), 
does  not  require  as  an  element  of  the  offense  thereby  defined 
that  the  false  representation  should  be  made  for  the  purpose 
of  accomplishing  the  particular  thing  which  does  result.  A 
false  pretense  such  as  would  tend  to  produce  the  result  accom- 
plished, and  obtaining  thereby,  and  designedly,  a  thing  of 
value  from  another,  and  an  intention  by  the  transaction  to 
defraud  that  other,  are  the  only  elements  of  the  oflfense.  If 
a  particular  result  is  designed  to  be  accomplished  by  making 
the  false  pretense,  which  however  fails,  and  another  thing  of 
value  is  obtained  and  accepted  with  like  intent  to  defraud,  the 
law  imputes  to  the  person  making  the  false  pretense  a  design 
from  the  beginning  to  consummate  the  latter  result.  This 
conclusion  of  law  from  the  facts  need  not  be  alleged  in  the 
indictment,  if  the  facts  are  alleged  from  which  it  inevitably 
results.*  Under  Mich.  Comp.  L.  §  7590,  to  warrant  a  prosecu- 
tion for  fraudulently  obtaining  a  person's  signature  to  a 
written  instrument,  the  instrument  must  be  one  which  might 
be  the  subject  of  forgery.  But  the  facts,  in  other  respects, 
need  not  be  such  as  would  constitute  forgery.*  In  Missouri, 
in  an  indictment  for  obtaining  an  option  on  real  estate  from  a 
married  woman,  where  the  instrument  relates  to  lands  situated 
in  Kansas,  and  no  showing  is  made  to  the  contrary,  the  com- 
mon law  is  presumed  to  prevail  therein ;  and  as  by  the  com- 
mon law  a  married  woman's  contract  to  convey  could  not  be 
enforced,  the  option  contract  was  neither  ''property"  nor  a 
' '  valuable  thing. ' '  It  was  also  invalid  because  at  common  law 
a  married  woman's  power  of  attorney  was  void,  although 

for  the  amount,  purporting  to  be  drawn  by  S.,  and  dated  the  next  day, 
explaining  that  it  was  *'  too  late  to  go  to  the  bank  to  day."  Both  L.  and 
M.  said  the  check  was  good,  and  that  S.  had  a  business.  G.  took  the 
check,  and  L.  and  M.  took  away  the  goods.  On  trial  of  L.  for  obtaining 
the  goods  by  false  pretenses,  the  check  was  admitted  to  be  worthless,  S. 
being  a  fictitious  person.  Held,  that  the  post-date  of  the  check  did  not 
render  the  transaction  a  simple  undertaking  that  the  money  to  meet  it 
would  be  in  the  bank  at  its  maturity;  and  that  the  facts  justified  a  oonvic- 
tion.— Lesser  v.  People,  73  N.  Y.  78. 

»  Todd  V.  State,  31  Ind.  514. 

*  People  V.  Mott,  34  Mich.  80. 
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executed  jointly  with  her  husband.  As  the  power  of  attorney 
was  invalid,  the  indictment  is  not  good  under  Rev.  St.  §  1336, 
which  defines  the  crime  of  obtaining  a  written  instrument, 
etc.,  with  intent  to  cheat  and  defraud  another.*  In  New 
York,  to  constitute  the  obtaining  of  the  signature  of  a  person 
to  a  written  instrument  by  false  pretenses,  within  the  statute, 
the  instrument  must  be  such  as  to  work  prejudice  to  the  prop- 
erty of  the  person  affixing  the  signature,  or  of  some  other  per- 
son.* A  writing  in  the  form  of  a  bond,  without  signature,  is 
not  a  false  writing  within  the  statute.  *  Whether  procuring,  by 
false  pretenses,  the  signature  of  a  party  to  a  negotiable  promis- 
sory note,  which  he  is  ultimately  compelled  to  pay,  is  an  offense 
within  the  statute  of  Ohio — query.* 

§  409.  Purpose  of  parting  with  property  must  be 
honest. —  If  the  person  injured,  in  parting  with  his  property, 
was  himself  guilty  of  a  crime,  he  will  not  be  protected.' 
The  design  of  the  law  against  obtaining  money  under  false 
pretenses  is  to  protect  those  who,  for  some  honest  purpose,  are 
induced  upon  false  and  fraudulent  representations  to  give 
credit  or  part  with  their  property  to  another,  and  not  to  pro- 
tect those  who,  for  unworthy  or  illegal  purposes,  part  with 
their  goods.  Where,  therefore,  the  indictment  alleged  that 
the  prisoner,  intending  to  cheat  and  defraud  one  M. ,  induced 
him,  by  falsely  and  fraudulently  pretending  that  he  had  a 
warrant  against  him,  to  deliver  to  the  prisoner  a  gold  watch 
and  diamond  ring,  it  was  held  that  a  conviction  could  not  be 
sustained.'    But  it  is  no  defense  to  an  indictment  for  obtain- 

»  state  V.  Clay,  100  Mo.  571. 

»  People  V.  GaUoway,  17  W^end.  540. 

»  People  V.  Gates,  13  W^end.  311. 

*  Dillingham  v.  State,  5  Ohio  St.  280. 

*  People  y.  Stetson,  4  Barh.  151. 

*  McCord  V.  People,  46  N.  Y.  470.  One  who  obtains  money  by  false  pre- 
tenses is  liable  to  punishment,  though  the  person  from  whom  it  was 
obtained  parted  with  it  in  furtherance  of  an  illegal  purpose  to  obtain  by 
fraud  valuable  land  from  the  United  States. —Cummins  v.  People,  (Col.)  27 
Pac.  Rep.  887.  This  decision  is  directly  contrary  to  that  of  the  leading  case 
of  McCord  V.  People,  46  N.  Y.  470.  The  New  York  rule  is  followed  in 
Wisconsin.— State  v.  Crowley,  41  Wis.  271.  On  the  other  side,  and  in 
accord  with  the  Colorado  case,  are  the  leading  cases  of  Com.  v.  Morrill,  8 
Cosh.  571,  and  Com.  v.  Henry,  22  Pa.  St.  253. 
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ing  goods  by  false  pretenses  that  the  party  defrauded  made 
false  representations  to  the  defendant  as  to  the  goods,  or  that 
the  goods  were  of  less  value  than  charged  in  the  indiotment/ 


CHAPTEE  XLV. 

VARIOUS  MODES  OF  COBOOSSION. 

§  410.  False  representations  in  sale  or  purchase. 

411.  False  pretense  in  payment  of  money. 

412.  False  pretense  in  obtaining  or  transferring  note. 
418.  False  pretenses  between  debtor  and  creditor. 
414.  False  pretense  to  bailee  or  agent. 

§  410.  False  representations  In  sale  or  purchase. — (a) 

By  seller. — An  indictment,  for  obtaining  goods  under  false 
pretenses,  can  be  maintained  against  one  who  sells  and  con- 
veys land  for  a  price,  by  falsely  representing  it  to  be  free  from 
incumbrances  and  the  title  thereto  perfect,  when  the  land  is, 
in  fact,  incumbered  with  a  mortgage,  known  to  the  defendant.* 
So,  to  induce  a  person  to  purchase  a  mortgage,  by  falsely, 
willfully,  and  designedly  pretending  that  it  is  a  first  hen, 
when  it  is  not,  is  indictable  as  false  pretenses.*  And  an  infla- 
ential  and  intentionally  false  representation  by  the  seller  to 
the  purchaser  on  the  sale  of  a  horse,  that  the  horse  is  sound, 
kind,  and  true,  the  falsity  not  being  apparent,  is  indictable  as 

»  Com.  V.  Merrill,  8  Gush.  571. 

>  State  V.  Munday,  78  N.  C.  460.  In  State  v.  Paul,  a  demurrer  was 
sustained  to  an  indictment  which  aUeged  that  the  defendant  obtained 
money  by  falsely  representing  that  a  parcel  of  land  contained  about  100 
acres,  was  well  wooded  and  timbered,  had  upon  it  a  valuable  growth  of 
hard  and  soft  wood  and  hemlock-bark,  and  was  worth  $1,000;  whereas, 
in  fact,  it  did  not  contain  100  acres,  was  not  weU  timbered,  etc.;  such 
representations  being  too  much  in  the  nature  of  an  expression  of  opinion, 
merely,  to  be  actional  in  a  criminal  suit,  and  a  fortiori  not  sofBdant  to 
support  a  criminal  prosecution. — 69  Me.  215. 

»  People  V.  SuUy,  1  Buff.  (N.  Y.)  Super.  Ct.  17. 
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false  pretenses.  The  fact  that  the  vendor  gave  a  written  war- 
ranty does  not  relieve  him  from  the  penal  effeot  of  his 
act.'  It  is  immaterial  whether  the  order  for  the  delivery  of 
goods  which  defendant  falsely  pretended  to  have,  was  oral  or 
written.*  To  render  a  party  making  a  sale  liable  under  the 
statute  of  New  York  (Laws  of  1862,  1863),  entitled  ''  an  act 
to  prevent  and  punish  the  use  of  false  stamps,  labels,  or  trade- 
marks," the  sale  must  have  been  made  with  intent  to  defraud 
some  person  or  persons,  or  some  body  corporate. 

»  Wateon  v.  People,  87  N.  Y.  561;  26  Hun  76;  41  Am.  Eep.  897.  Defend- 
ant sold  a  horse,  and  gave  a  false  pedigree,  stating  that  it  was  true.  He 
testified  that  he  could  not  read,  and  that  he  thought  it  was  true,  and  there 
was  no  eyidence  to  the  contrary.  The  horse  had  been  sired  and  foaled  in 
the  neighborhood,  and  many  of  the  horses  on  the  pedigree  were  neigh- 
borhood horses  of  local  reputation.  He  had  passed  through  several 
hands  before  reaching  defendant,  and  no  record  had  been  kept  of  his 
lineage.  Other  persons  made  the  pedigree  out  for  defendant.  Held,  that 
defendant  could  not  be  couTicted  under  Pub.  Laws  Mich.  1887,  p.  8,  g  1, 
making  it  unlawful  for  any  person  to  ''  knowingly  "  give  a  false  pedigree 
of  any  animal  with  intent  to  defraud. — People  v.  Umlauf ,  (Mich )  50  N.  W. 
Bep.  251.  On  an  indictment  for  false  pretense,  by  which  defendant  sold 
an  unsound  horse,  it  appeared  that  defendant  knew  the  horse  had  a  dis- 
ease of  long  standing,  and  that  lameness  would  only  occur  after  about 
three  days'  driving;  also  that  the  purchaser,  discovering  that  the  horse 
limped,  was  assured  by  defendant  that  it  had  never  been  lame,  and  that 
the  limping  was  the  result  of  recent  shoeing,  and  was  temporary.  Held, 
that  an  instruction  that,  if  the  purchaser  could  peroeive  the  lameness,  the 
principal  of  caveat  emptor  applied,  and  defendant  was  not  guilty,  was 
properly  refused.~6tate  v.  Wilkerson,  103  N.  C.  887.  A  firm  of  which 
defendant  was  a  member  kept  about  390  steers  during  the  summer,  and 
part  of  the  fall  of  1887,  in  the  Indian  Territory.  On  the  20th  of  November 
202  head  of  them  were  sold,  with  defendant's  knowledge.  On  the  9th  day 
of  December  he  executed  a  bill  of  sale  for  888  head  as  being  at  **  Hayden's 
ranch  on  Lightning  creek,  Indian  Territory,"  and  stated  then  that  a  few  of 
them  might  have  died,  and  the  others  might  be  scattered,  but  that  there 
were  at  least  883  in  the  Indian  Territory.  Belying  upon  this  statement, 
the  purchaser  paid  $2,000  in  cash  to  a  bank,  to  liquidate  the  indebtedness  of 
the  firm  to  which  the  defendant  belonged.  Held,  that  the  evidence  was 
Bofficient  to  sustain  a  verdict  against  the  defendant  of  guilty  of  obtaining 
money  under  false  pretenses. — State  v.  Jackson,  42  Kan.  884,  488. 

*  State  V.  Mikle,  94  N.  C.  848. 

*Lowy.  Hall,  47  N.  Y.,  104.  B.,  a  clerk  of  court,  issued  a  false  and 
fraudulent  witness  certificate,  which  he  put  in  the  hands  of  W.  W.  offered 
to  sell  the  certificate  to  F.,  who,  upon  B.'s  representation  that  it  was  all 
right,  bought  it.  No  part  of  thd  money  paid  therefor  was  received  by  B. 
Held,  that  if  W.  acted  honestly,  and  B.  received  none  of  the  money  paid 
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(5)  By  huyer. — ^In  Illinois,  the  giving  of  a  post-dated  check 
in  payment  for  goods  delivered  does  not  take  a  given  case  out 
of  the  statute  punishing  "whoever,  with  intent  to  cheat 
another,  designedly,  by  color  of  any  false  pretense,  obtains 
from  any  person  any  personal  property."  Nor  is  the  fact 
that  the  check  is  post-dated  material,  for  the  giving  of  a  check 
is  not  a  representation  that  the  giver  has  then  the  money  in 
bank  to  his  credit,  but  a  representation  that  the  check  is  a 
good  and  valid  order  for  its  amount,  and  that  the  existing 
state  of  facts  is  such  that  in  ordinary  course  the  check  will  be 
met.  *  In  Maine,  when  one  obtains  credit  by  falsely  pretend- 
ing that  he  is  the  owner  of  property  which  he  does  not  own, 
the  fraud  consists  not  in  misrepresenting  his  intentions  to  pay, 
but  in  misrepresenting  his  ability  to  pay."  A  conspiracy  to 
cheat  and  defraud  another  of  goods,  by  obtaining  the  same  on 

for  the  certificate,  the  latter  was  not  guilty  of  obtaining  money  by  Cabe 
pretences. — Bracey  v.  State,  64  Miss.  26. 

The  following  false  representations  on  the  part  of  the  seller  have 
been  held  indictable :  Willfully  false  representations,  made  to  induce 
a  sale  of  railroad  bonds,  that  they  were  of  the  market  value  of  six 
hundred  dollars;  that  any  bank  in  San  Francisco  would  lend  that  amount 
on  them;  and  that  the  railroad  was  in  running  order  and  paying 
expenses.— People  v.  Jordan,  66  Cal.  10;  56  Am.  Rep.  78.  False  repre- 
sentations made  by  the  seller,  during  negotiations  for  a  sale  of  prop- 
erty to  be  paid  for  in  a  note  of  a  third  person,  touching  the  pecuniary 
responsibility  of  the  maker  of  the  note. — State  v.  Timmons,  58  Ind.  d8. 
Pointing  out  to  a  purchaser  valuable  property  as  that  sold  to  him,  and,  in 
fact,  conveying  other  property  which  is  worthless;  and  in  such  case,  the 
indictment  need  not  allege  want  of  ownership  in  the  vendor  of  the  property 
so  pointed  out. — State  v.  McConkey,  49  Iowa,  499.  A  sale  of  four  barrels 
of  crude  turpentine  under  the  representation  that  *'  they  are  all  right,  just 
as  good  at  bottom  as  al  top,*'  when  the  chief  contents  were  chips.— State  v. 
Jones,  70  N.  C.  75.  Where  one  by  means  of  false  pretenses  induces  another 
to  buy  from  him  property,  and  on  payment  therefor  obtains  from  him  a 
•check  upon  funds  owned  by  the  drawer  in  bank.— Tarbox  v.  State,  88  Ohio 
:St.  581.  A  false  statement  by  the  seller,  in  making  a  sale  of  a  horse,  that 
he  is  **  sound  and  kind,"  if  made  as  a  representation  of  a  fact,  and  known 
to  him  to  be  false. — Com.  v.  Jackson,  182  Mass,  16.  Knowingly  to  misrep- 
resent a  blind  horse  as  sound  (the  horse's  eyes  being  apparently  good),  and 
thereby  to  cheat  and  defraud  a  buyer. — Tatum  v.  State,  5S  Gra.  408.  Where 
the  owner  of  a  mule,  with  the  intention  of  defrauding  a  purchaser,  makes 
false  representations  as  to  its  soundness,  etc.,  whereby  the  purchaser  is 
induced  to  pay  a  higher  price.— State  v.  Burke,  (N.  C.)  12  S.  E.  Bep.  1000. 

»  Barton  v.  People,  85  111.  App.  573,  affirmed,  25  N.  E.  Rep.  776. 

»  State  V.  Hill,  72  Me.  288. 


§  410.]  FALSE   PRETENSES.  569 

credit  by  falsely  pretending  that  the  party  intended  to  take 
them  to  his  store  and  sell  them  in  the  ordinary  course  of  retail 
trade,  is  indictable  as  a  conspiracy  to  obtain  the  goods  by 
false  pretenses  under  the  statute  of  Massachusetts  (Gen.  St.  ch. 
161,  §  64,  and  St.  of  1863,  ch.  248,  §  2).'  The  oflfence  of 
obtaining  goods  by  false  pretenses,  in  representing  to  the  seller 
that  defendant  was  not  trading  with  any  other  merchant,  and 
was  only  indebted  to  him  and  one  other  is  complete,  in  Missis- 
sippi, if,  without  the  false  pretenses,  the  credit  would  not 
have  been  obtained,  although  other  considerations  entered  into 
the  inducement.  The  very  fact  that  some  of  the  representa- 
tions are  true  makes  the  false  the  more  dangerous.'  In  Mis- 
souri, under  Rev.  St.  1879,  §  1335,  punishing,  as  for  a  felonious 
stealing,  any  person,  who  with  intent  to  cheat  or  defraud 
another,  shall  agree  or  contract  for  the  purchase  of  property '  ^  to 
be  paid  for  upon  delivery,"  and  after  obtaining  possession,  shall 
secrete  or  dispose  of  the  same  without  ' '  paying  or  satisfying ' ' 
the  owner,  etc. ,  therefor,  where,  by  the  contract  of  purchase 
set  out  in  the  indictment,  the  purchaser  was  to  give  notes  and 
a  mortgage  for  the  purchase  price,  the  indictment  must  charge 
a  failure  to  perform  such  condition.  An  allegation  that  the 
purchaser  disposed  of  the  property  without  "paying "  therefor 
states  a  mere  conclusion,  and  is  not  sufficient  on  demurrer.' 
In  New  York,  buying  or  receiving  and  storing  for  hire,  by 
false  weights  or  measures,,  is  a  misdemeanor  at  common  law, 
and  being  now  a  felony  by  statute,  the  misdemeanor  is  merged 
in  the  felony.*  Where  merchandise  is  bought,  put  in  a  box, 
marked  with  the  buyer's  name  and  address,  and  delivered  on 
board  a  boat  named  by  the  purchaser,  to  be  delivered  at  his 
residence,  the  sale  is  complete,  and  the  title  in  the  goods 
passes  to  the  vendee.     Where,  after  these  things  were  done, 

^  Com.  V.  Walker,  108  Mass,  809.  A  sale  of  sheep  was  to  be  for  cash. 
The  sheep  were  weighed  and  the  weights  recorded.  Held,  that,  even  if, 
technicaliy,  this  constituted  a  delivery,  it  did  not  preclude  a  conviction  for 
obtaining  the  sheep  by  false  pretenses,  if,  afterwards,  by  falsely  represent- 
ing that  he  had  funds  in  bank,  the  buyer  induced  the  seUer  to  take  a 
worthless  check  in  lieu  of  cash.-— Commonwealth  v.  Devlin,  141  Mass.  428. 

*  Smith  V.  State,  65  Miss.  518. 

*  State  V.  Daggs,  17  S.  W.  Bep.  806. 

*  People  V.  Fish,  4  Parker  206. 
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and  before  the  vendor,  who  had  received  the  shipper's  receipt 
and  invoice,  had  given  them  to  the  sendee,  the  vendor,  hear- 
ing that  the  vendee  was  embarassed,  asked  him  in  regard 
thereto,  the  false  and  fraudulent  representations  of  the  vendee 
as  to  his  condition  do  not  constitute  such  fraudulent  pretenses 
as  will  render  him  criminally  liable  for  goods  obtained  under 
false  pretenses,  they  having  been  already  obtained.^  An 
infant  may  be  convicted  of  obtaining  goods  by  false  pretenses, 
where  he  purchases  such  goods  on  a  credit,  by  falsely  repre- 
senting himself  to  be  a  joint  owner  with  his  father  of  certain 
property.*  Under  the  Tennessee  statute,  which  is  similar  to 
the  English  statute,  a  merchant  is  guilty  of  obtaining  goods 
by  false  pretenses  who  obtains  them  by  false  representations 
of  existing  facts,  made  with  intent  to  defraud,  concerning  his 
ability  to  pay  for  them.* 

1  People  V.  Haynes,  14  Wend.  546;  28  Am.  Dec.  580  The  purchaser  of 
chattels  gave  to  the  seUer  his  check  on  a  bank  in  another  state  dated  on  the 
day  of  the  sale  and  payable  twenty-one  days  thereafter.  He  said  he  was 
rather  short  and  was  frightened  that  he  would  not  have  money  enough  to 
pay  the  check.  It  transpired  that  he  had  no  money  at  the  baiik  on  which 
the  check  was  drawn,  and  kept  no  account  therd.  A  conviction  for  obtain- 
ing goods  by  false  pretenses  was  sustained,  one  judge  out  of  three  dissent- 
ing.—Foote  V.  People,  17  Hun  218. 

»  People  V.  KendaU,  25  Wend.  399;  87  Am.  Dec.  240. 

*  Rothschild  v.  State,  18  Lea  294.  A.  and  B.  resided  and  did  business  in 
S.  county.  The  traveling  salesman  of  merchants  in  D.  county  sold  them  a 
bill  of  goods,  on  the  strength  of  representations  made  by  them  as  to  tiieir 
^Tiftnoiftl  condition,  which  were  alleged  to  have  been  falde  and  fraudulent. 
The  order  of  purchase  was  verbal,  and  no  written  contract  was  signed  by 
A  and  B.  The  evidence  showed  delivery  of  the  goods  to  a  raikoad  for 
conveyance  to  A.  and  B. ,  but  did  not  show  that  they  accepted  or  received 
the  same,  or  paid  any  part  of  the  purchase-money.  They  were  arrested 
upon  a  warrant  issued  by  a  police  court  in  D.  county,  under  a  complaint  of 
obtaining  property  under  false  pretenses.  On  fuibeas  corpus— Held:  1.  That 
the  contract  of  purchase  being  void  under  the  statute  of  frauds,  a  delivery 
of  the  goods  to  the  railroad  was  not  a  delivery  to  A.  and  B.  2.  That  under 
the  evidence  the  police  court  of  D.  county  had  no  jurisdiction  of  the 
alleged  offense.  (Lajce,  J.,  dissenting.) — Exp.  Parker,  11  Neb.  809.  The 
defendant  had  for  a  year  bought  goods  of  the  prosecutor  on  credit,  upon 
the  faith  of  his  ownership  of  a  grocery  and  bakery.  He  secretly  trans- 
ferred the  establishment  to  his  wife  and  step-daughter  in  payment  of  a 
debt  he  owed  them.  Immediately  thereafter  his  wife  and  father-in-law 
purchased  goods  of  the  prosecutor  and  others,  having  them  charged  to  the 
defendant,  the  defendant  not  being  present.  The  prosecutor  did  not  know 
of  the  transfer,  and  gave  the  credit  on  the  faith  of  continued  ownenhip. 
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(c)  By  parties  to  escohwage  of  property, — Where,  upon  an 
exchange  of  goods,  one  of  the  parties  falsely  and  fraudulently 
pretends  that  the  property  which  he  is  parting  with  belongs 
to  him,  and  is  unencnmbered,  and  also  warrants  it  against 
encumbrances,  an  indictment  may  be  sustained  against  him 
where  the  false  pretenses  and  not  the  warranty  were  the 
inducement  in  making  the  exchange.'  Thus,  an  indictment 
for  obtaining  a  signature  to  a  deed  will  lie  if  defendant  pro- 
cured such  signature  by  falsely  representing  that  land  which 
he  conveyed  as  consideration  for  the  deed  was  unincumbered.* 
And  an  indictment  for  cheating  by  false  pretenses,  will  lie  in 
a  case  of  fraud  in  exchanging  horses. ' 

§  411.  False  pretense  in  payment  of  money. — Where 
spurious  coin  is  not  a  representation  of  genuine  coin,  but  an 
imitation  of  it  only  on  one  side,  it  is  not  a  counterfeit,  but  a 
false  pretense  to  obtain  money  or  property  fraudulently.*  So, 
where  defendant  knowing  that  it  was  not  genuine,  passed  a 
bill  or  paper  having  the  appearance  of  having  been  long  used, 
and  printed  in  the  ordinary  form  of  a  bank  bill,  but  not  signed 
by  any  one  as  president  or  cashier,  a  verdict  of  guilty  of 
swindling  was  sustained.  * 

§  412.  False  pretense  in  obtaining  or  transferring  note. — 

J7e2d,  that  the  defendant  was  not  guilty  of  swindling. —Blum  v.  State,  20 
Tex.  App.  578;  64  Am.  Rep.  680. 

37ie  fraudulent  buyer  uhu  held  indictable  in  the  foUounng  cases: 
Where  he  represents  that  a  check  offered  in  payment  for  goods  is  a 
good  and  genuine  check,  that  the  maker  has  money  on  deposit  in  the  bank, 
and  that  the  check  wiU  be  paid  on  presentation,  if  false,  and  made  with  intent 
to  defraud. — Smith  v.  People,  47  N.  Y.  308.  Where  he  represents  that  he 
18  the  owner  of  property  which  does  not  belong  to  him,  and  thus  fraudu- 
lently induces  the  owner  to  sell  the  goods  to  him  on  credit. — People  v.  Ken- 
dall, 26  Wend.  899.  Where  the  defendant  obtained  from  another  three 
tube  of  butter,  by  falsely  pretending  that  he  was  a  grocer  and  resided  at  a 
particular  place.— People  y.  Dalton,  2  Wheel.  Cr.  Cas.  161.  Where  he 
falsely  represented  that  he  had  a  capital  of  a  certain  amount,  by  means  of 
which  he  obtained  goods  on  credit— Ck>m.  ▼.  Poulson,  4  Pa.  L.  J.  Rep.  20. 

>  State  ▼.  Dorr,  88  lie.  498. 

'  State  T.  Butler,  (Minn.)  60  N.  W.  Rep.  682. 

*  State  y.  Stanley,  64  Me.  167. 
«  Roberts  y.  State,  2  Head  601. 

*  State  y.  Grooms,  6  Strobh.  168. 
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A  promissory  note  may  be  the  subject  of  the  crime  of  obtaining 
property  mider  false  pretenses  ;*  and  this  without  regard  to  the 
value  of  the  note,  or  whether  it  is  negotiable  or  not  ;*  and  the 
offense  of  obtaining  a  person's  signature  to  a  note  by  means 
of  false  pretenses,  is  complete  when  a  signature  has  been 
obtained  with  intent  to  defraud.  It  is  not  essential  that  any 
actual  loss  should  have  been  sustained  by  the  maker  of  the 
note.  ■  Thus,  obtaining  a  promissory  note  by  falsely  claiming 
to  be  an  officer  having  a  warrant  for  the  arrest  of  the  maker 
on  a  criminal  charge,  constitutes  false  pretenses/  So,  induc- 
ing an  illiterate  person,  by  false  representations,  to  sign  a 
note  for  a  different  amount  from  that  agreed  on,  is  indictable 
as  a  cheat.*  And  the  sale  of  a  note,  the  signature  to  which  is 
known  by  the  seller  to  have  been  obtained  by  any  false  pre- 
tenses,   was  a  crime  under  §  2204,   Ind.   Kev.  Stat.   1881, 

1  People  V.  Reed,  70  Cal.  629;  State  v.  Thatcher,  85  N.  J.  L.  445;  Baker  r. 
State,  14  Tex.  App.  382. 

«  State  V.  Porter,  75  Mo.  171. 

'  State  V.  Prjor,  80  IncL  850.  Where  one  procured  signatures  to  a  note 
by  falsely  pretendmg  that  an  agreement  had  already  been  made  whereby 
six  persons  were  to  pay  his  debts  at  some  future  time,  such  pretenses  come 
within  R.  L.  Vt.  §  4154,  which  provides  for  the  punishment  of  persons  who 
designedly,  by  false  pretense,  and  with  intent  to  defraud,  obtain  from 
another  person  money  or  other  property,  or  the  signature  to  any  instrument, 
the  false  making  of  which  would  be  punishable  as  forgery. — State  t. 
Switser,  22  Atl.  Rep.  724.  Petitioner  was  arrested  for  obtaining  the  signa- 
ture of  T.  to  a  note  by  means  of  false  pretenses.  On  his  application  for 
discharge  on  habeas  corpus,  it  appeared  that  petitioner  had  represented 
himseli  as  a  physician,  had  said  that  T.'s  wife  was  suffering  from  certain 
diseases,  and,  in  consideration  of  the  note  in  question,  had  agreed,  on 
behalf  of  a  certain  medical  institute,  to  cure  her  in  ten  months.  T.  testi- 
fied that  i>etitioner  represented  himself  and  the  institute  as  financially 
responsible,  and  that  he  would  not  have  signed  the  note  but  for  this  latter 
representation.  There  was  no  evidence  that  petitioner  was  not  a  compe- 
tent physician,  and  no  medical  proof  that  he  did  not  properly  diagnose  the 
condition  of  T.*s  wife.  The  latter  ceased  to  comply  with  the  instructions  of 
petitioner  as  to  the  manner  of  her  cure  before  the  ten  months  had  half 
expired,  and  there  was  no  medical  proof  that  if  she  had  so  complied  she 
would  not  have  been  cured.  The  financial  condition  of  petitioner  or  the 
institute,  at  the  time  of  the  execution  of  the  note,  did  not  appear.    Hdd, 

that  no  offense  was  shown,  and  the  application  should  be  granted. In  re 

Eberle,  44  Kan.  472. 

*  Perkins  v.  State,  67  Ind  270. 

»  HUl  v.  State,  1  Yerg.  76. 
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though  the  pretenses  were  verbal  misrepresentations,  and  not 
of  a  nature  which  would  have  made  the  act  of  obtaining  the 
signature,  a  criminal  act.*  But  selling  a  promissory  note 
which  the  party  selling  knew  had  been  paid,  but  which  he 
represented  to  the  purchaser  to  be  still  due  according  to  its 
face,  is  not  an  indictable  offense  in  South  Carolina.*  In  Iowa, 
the  obtaining  of  an  indorsement  or  credit  upon  a  promissory 
note,  is  not  an  obtaining  of  property,  money,  or  goods  by 
false  pretenses,  within  the  meaning  of  the  statute.'  In  Mas- 
sachusetts, it  is  not  a  cheating  by  false  pretenses  to  obtain 
from  a  minor  his  note,  which  at  the  time  of  the  prosecution  is 
not  due  or  paid/  In  Michigan,  procuring  by  falsehood  the 
indorsement  of  a  promissory  note  is  not  a  false  pretense 
within  the  statute,  unless  done  with  the  intent  to  defraud ; 
and  in  such  case,  the  intent  being  the  gist  of  the  offense, 
must  be  shown  beyond  a  reasonable  doubt.'  In  New  York, 
where  a  person  obtained  possession  of  a  promissory  note  by 
pretending  that  he  wished  to  look  at  it,  and  then  carried  it 
away,  and  refused  to  give  it  back  to  the  holder,  it  was  held 
that  this  was  merely  a  private  fraud,  and  not  indictable.* 

§  413.  False  pretenses  between  debtor  and  creditor. — 

While  a  false  promise  to  repay  will  not  alone  sustain  an  indict- 
ment for  obtaining  money  under  false  pretenses,  it  may,  when 
coupled  with  a  false  representation  as  to  property  owned  by 
the  person  making  it.^  Thus,  one  who  applies  for  and  obtains 
credit  by  falsely  representing  that  he  is  perfectly  solvent,  and 
responsible  for  his  debts,  and  is  good  for  his  obligations,  is 
guilty,  under  Ga.  Code,  §  4587,  declaring  any  person  a  cheat 
and  swindler  who  ^'  by  false  representation  of  his  own  respect- 
ability, wealth,  or  mercantile  correspondence  and  connec- 
tions," shall  obtain  credit,  and  thereby  defraud  any  person  of 

>  State  v.  Adams,  92  Ind.  116. 

*  Middleton  v.  State,  Dudley  275. 
'  State  V.  Moore,  16  Iowa  412. 

^  Com.  Y.  Lancaster,  Thatch.  Cr.  Cas.  428. 

>  People  y.  QetcheU,  6  Mich.  496. 

*  People  v.  Miller,  14  Johns.  870. 

^  State  y.  Montgomery,  56  Iowa  195. 
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money,  etc.'  Bepresenting  a  bogas  check  as  good,  is  an 
indictable  false  pretense,  and  not  a  mere  promise  that  the 
check  should  be  paid.*  On  the  trial  of  an  vidictment,  under 
the  statute  of  'New  Hampshire,  for  fraudulently  mortgaging 
personal  property  to  prevent  it  from  being  taken  on  mesne 
process,  the  defendant  may  be  convicted  if  he  falsely  described 
the  debt  or  obligation  in  the  mortgage,  and  made  the  mort- 
gage for  the  purpose  of  preventing  the  mortgaged  property 
from  being  taken  for  his  debts,  although,  in  so  doing,  he 
acted  under  the  advice  of  legal  counsel.'  So  also,  a  false 
representation  made  by  a  debtor  to  his  creditor,  that  the 
debtor  is  insolvent,  vrhereby  the  creditor  is  induced  to  part 
with  his  claim  at  a  sacrifice,  is  obtaining  property  by  false 
pretenses,  and  indictable.*  And  where,  by  means  of  false 
representations,  a  creditor  makes  his  debtor  believe  that  the 
debtor  will  receive  a  new  and  valuable  consideration,  and 
induces  the  debtor  to  part  with  money  therefor  (the  creditor, 
at  the  time  he  takes  the  money,  intending  not  to  give  the  new 
consideration,  and  accordingly  never  giving  it,  but  applying 
the  money  to  the  payment  of  the  old  debtj,  he  is  guilty  of 
obtaining  property  by  false  pretenses.' 

1  Hathoock  ▼.  State,  (Gkk.)  18  S.  E.  Rep.  959.  Pen.  Ck>de  CaJ.,  §  532,  pro- 
vides that  *' every  person  who  knowingly  and  designedly,  by  f al  e  or 
fraudulent  representation  or  pretense,  defrauds  any  person  of  money  or 
property,''  is  punishable.  Hdd,  that  a  statement  by  defendant  that  he  had 
credit  with  the  firm  on  which  the  draft  was  drawn  for  its  amount,  and 
that  the  firm  would  honor  the  draft,  when  he  knew  that  he  had  no  credit 
with  the  firm,  and  that  the  draft  would  not  be  honored  or  paid,  was  within 
the  statute. — People  v.  Wasservogle,  77  Cal.  173. 

«  Maley  v.  State,  31  Ind.  192. 

«  State  V.  Marsh,  86  N.  H  196. 

*  State  V.  Tomlin,  5  Dutch.  13. 

^  People  V.  Smith,  5  Pai-ker.  490;  Sutherland.  J.,  dissenting. 

The  following  false  representations  have  been  heUd  indictable :  Where 
A.  falsely  represents  and  pretends  to  B.  that  he  is  about  to  loan  a  cer- 
tain sum  of  money  to  C. ,  and  thereby  obtains  from  B.  one  half  of  said  sum  for 
such  a  purpose,  upon  promise  of  repayment.— State  v.  Nichols,  1  DeL  Cr.  114. 
Where  D.  pretended  to  H.  that  he  had  come  to  pay  a  debt  due  H. ,  whereby 
n.  was  induced  to  make  and  deliver  to  D.  a  receipt,  which  D.  immediately 
took  and  carried  away  without  payment,  or  consent  of  H. — State  v.  Do  we, 
27  Iowa  273;  1  Am.  Bep.  271.  Where  one  obtains  a  loan  by  falsely  repre- 
senting that  he  has  a  brother,  a  nobleman,  who  is  bringing  him  money 
which  he  will  apply  in  payment.— State  v.  Fooks,  65  Iowa  196.    Where  one 
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On  the  other  hand,  proof  that  defendant,  by  false  pretenses, 
obtained  the  satisfaction  of  his  debt  to  another,  no  money 
passing,  is  not  sufficient  to  sustain  an  indictment  for  obtaining 
money  under  false  pretenses.'  And  one  who  by  false  and 
fraudulent  representations  obtains  from  another  a  sum  of 
money  which  is  no  more  than  is  rightfully  due  him  from  the 
latter,  cannot  be  convicted  of  obtaining  property  by  false  pre- 
tenses ;  and  evidence  of  the  amount  of  the  debt  due  to  him  is 
admissible  on  the  trial."  So,  obtaining  a  receipt  in  discharge 
of  a  debt  which  was  paid  with  the  worthless  note  of  a  broken 
bank,  is  not  the  obtaining  money,  or  other  valuable  thing,  by 
false  tokens  or  false  pretenses;'  and  no  indictment  will  Ue 
where  one  obtained  a  release  of  a  judgment,  falsely  pretending 
he  had  ability  to  discharge  it.* 

§  414.  False  pretense  to  bailee  or  agent. — A  false  pretense 
to  an  agent  who  communicates  it  to  his  principal,  who  is 
induced  by  it  to  act  in  the  matter,  is  a  false  pretense  to  the 
principal.  And  the  same  is  true  as  to  obtaining  money  by 
false  pretenses,  from  an  agent  who  pays  it  by  direction  of  his 
principal. '  False  representations  made  to  an  agent,  if  he  has 
authority  to  sell  the  articles  obtained  by  such  false  pretense, 
will  be  sufficient  to  maintain  an  information,  although  the 
principal  did  not  act  upon  the  representations  made  otherwise 
than  through  the  agent.  *  Thus,  an  indictment  charging  the 
obtaining  of  money  from  the  board  of  chosen  free-holders  by 
certain  false  pretenses  made  to  the  county  collector,  is  suffi- 

procares  a  loan  by  falsely  pretending  that  he  is  procuring  it  to  pay  a  cer- 
tain debt.  It  is  enough  if  there  are  false  statements  of  existing  facts. — 
State  y.  Cowdin,  28  Kan.  269.  Where  a  banker,  after  coUecting  money  for 
a  customer,  induces  the  customer,  whUe  it  isstiUin  his  possession,  to  loan  it 
to  the  bank,  by  falsely  pretending  that  the  bank  is  solvent,  when  he  knows 
or  has  reason  to  believe  that  it  is  not. — Com.  ▼.  Schwartz,  (Ky.)  18  S.  W. 
Eep.  775. 

>  Jamison  v.  State,  87  Ark.  445;  40  Am.  Bep.  108. 

'  Com.  T.  McDuffy,  126  Mass.  467;  People  ▼.  Thomas,  8  Hill  169;  State  v. 
Hurst,  11  W.  Va.  54. 

>  Moore  v.  Com.  8  Pa.  St.  260. 

^  People  y.  Babcock,  7  Johns.  201;  5  Am.  Dec.  256. 

»  Com.  y.  CaU,  21  Pick.  59. 

•  People  V.  Wakely,  62  Mich.  297. 
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cient ;  it  is  not  necessary  that  the  pretenses  be  made  to  the 
person  from  whom  the  money  was  obtained, — the  money  of 
the  principal  being  had  by  means  of  false  pretenses  made  to 
the  agent.'  The  defendant  may  be  convicted,  although  the 
money  obtained  belonged  to  another,  and  was  in  the  custody 
of  the  prosecutor  as  bailee.' 


CHAPTER  XLVI. 

JURISDICTION ;  VENUE ;  ARREST. 

§  415.  Jurisdiction. 

416.  Venue. 

417.  Affidavit  for  warrant. 

§415.  Jurisdiction. —  In  California,  the  police  judge's 
court  has  no  jurisdiction  of  the  oflfense  of  obtaining  money  by 
false  pretenses,  as  the  fine  may  exceed  $1,000.*  In  Indiana, 
a  person  is  not  liable  to  conviction  and  punishment  for  obtain- 
ing property  by  a  false  pretense,  where  the  property  has  been 
obtained  outside  of  the  State,  though  the  false  pretense  may 
have  been  made  within  the  State.*  In  Iowa,  an  indictment 
for  obtaining  property  by  false  pretenses  is  not  invalid  because 
of  the  fact  that  they  were  made  by  defendant  in  another 
county,  if  the  property  was  delivered  to  him  in  the  county 
where  the  indictment  was  found.'  In  Kentucky,  the  obtain- 
ing of  money  constitutes  the  substance  of  the  offense.  Where, 
therefore,  the  fraud  is  concocted  and  the  representations  are 
made  in  one  State,  but  the  scheme  is  consummated  and  the 
money  paid  in  another,  the  crime  is  committed  in  the  latter 

»  State  V.  Crowley,  39  N.  J.  L.  265. 
«  Britt  V.  State,  9  Humph.  81. 
3  In  re  Neustadt,  82  Cal.  278. 
*  Stewart  v.  Jessup,  51  Ind.  418. 
^  State  V.  House,  55  Iowa  466. 
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State,  and  the  perpetrator  is  properly  indictable  there/  In 
Massachosetts,  the  liability  of  a  party  to  be  punished  under 
the  United  States  bankrupt  act  for  obtaining  goods  on  credit, 
with  intent  to  defraud,  within  three  months  before  the  com- 
mencement of  proceedings  in  bankruptcy,  does  not  take  away 
the  jurisdiction  of  the  State  courts  under  an  indictment  for 
conspiring  to  obtain  the  goods  by  false  pretenses.'  The 
offense  of  obtaining  money  by  false  pretenses  is  complete  in 
Massachusetts  if  the  pretenses  are  there  made  and  everything 
is  done  there  except  that  the  person  defrauded,  instead  of 
paying  over  the  money  there,  sends  it  to  defendant  at  New 
York  by  cashier's  draft.*  In  New  York,  on  trial  for  fake 
pretenses,  doubts  as  to  jurisdiction  may  be  solved  in  favor  of 
the  court,  unless  by  so  doing  some  established  rule  of  law  will 
be  violated.*  In  Ohio,  where  one  by  false  pretenses  con- 
tained in  a  letter  sent  by  mail,  procured  the  owner  of  goods 
to  deliver  them  to  a  common  carrier  in  one  county  consigned 
to  the  writer  in  another  county,  the  offense  was  complete  in 
the  former  county  and  must  be  prosecuted  therein.* 

§  416.  Venue. — It  is  where  the  property  is  obtained,  not 
where  the  pretenses  were  made,  that  fixes  the  venue  of  the 
indictment.  *  Thus,  where  A.  bought  mules  in  E. ,  and  gave 
a  draft  on  B.  in  the  city  of  S.  for  them,  falsely  representing 
that  there  was  money  there  to  meet  the  draft,  and  the  mules 
were  sent  to  S. ,  where  A.  went  with  them,  and  sold  them,  and 
ran  away  with  the  money — the  venue  of  the  offense  of  obtain- 

"  Com.  ▼.  Van  Tuyl,  1  Met.  (Ky.)  1;  71  Am.  Dec.  455. 

*  Com.  ▼.  Walker,  108  Mass.  809.  S.  P.,  in  New  York,  Abbott  ▼.  People. 
15  Hun  487. 

*  Com.  ▼.  Wood,  142  Mass.  459. 

*  Smith  ▼.  People,  47  N.  Y.  880. 

*  Norris  ▼.  State,  25  Ohio  St.  217.  S.  P.,  in  Massachugetts,  Com.  ▼. 
Taylor,  105  Mass.  172.  A  letter  containing  false  pretenses  was  written  in 
England  <ind  received  in  France.  In  consequence  of  it  the  receiver  drew  a 
check  in  France  and  sent  it  to  the  writer,  who  cashed  it  in  England.  Heldf 
the  prisoner  was  properly  indicted  and  tried  in  England. — Reg.  v.  Holmes, 
L.  R.,  12  Q.  B.  D.  28;  49  L.  T.  540. 

*  State  V.  Shaeffer,  89  Mo.  271;  State  v.  House,  55  Iowa  486;  Sims  v. 
State,  28  Tex.  App.  447. 
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ing  the  mules  by  false  pretenses  was  properly  laid  in  B. ,  A. 
there  becoming  invested  with  the  property* 

§  417.  Affldayit  for  warrant. — An  affidavit  for  the  arrest 
of  a  person  for  fraudulently  obtaining  goods,  must  set  out  aQ 
the  facts,  and  they  must  be  averred  positively.  And  where 
any  of  the  facts  relied  upon  are  derived  from  information, 
they  may  be  so  stated;  but  the  sources  and  nature  of  the 
information  must  be  stated,  and  good  reasons  given  for  not 
making  a  positive  statement.' 


CHAPTER  XLVn. 

INDICTMENT. 

§  418.  Sufficiency,  generally. 

419.  Setting  out  the  pretense. 

430.  Negativing  the  pretense. 

421.  Averment  that  pretense  was  sucoeesfuL 

422.  Averment  of  intent,  or  scienter. 
428.  Description  of  the  property. 

424.  Averment  of  ownership. 

425.  Averment  of  value. 

426.  Joinder  of  counts. 

427.  Instances  of  insufficient  indictments. 

§  418.  SnflRciency^  generally. — {a)  Charging  the  qfen^e, 
generally. — In  Indiana,  an  indictment,  charging  the  obtaining 

1  State  V.  Dennis,  80  Mo.  589.  A.  was  indicted  in  New  York  for  obtain- 
ing money  from  commission  merchants  in  that  city,  by  showing  them  a 
fictitious  receipt,  signed  by  a  forwarder  in  Ohio,  falsely  acknowledging  the 
delivery  to  him  of  a  quantity  of  produce  for  the  use  of  and  subject  to  the 
order  of  the  firm.  The  defendant  set  up  in  defense,  that  he  was  a  citizen 
of  Ohio,  had  always  lived  there,  and  had  never  been  in  the  State  of  New 
York;  that  the  receipt  was  drawn  and  signed  in  Ohio,  and  the  offense  was 
committed  by  the  receipt  being  presented  to  the  firm  in  New  York  by  an 
innocent  agent  of  the  defendant.  Held,  that  the  defendant  was  properly 
indicted  in  New  York. — Adams  v.  People,  1  Comst.  178. 

«  Whitlock  V.  Roth,  10  Barb.  78. 
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of  property  under  false  pretenses,  must  specify  the  pretenses, 
the  goods  obtained,  and  from  whom,  negative  the  pretenses, 
aver  that  the  defendant  knew  them  to  be  false,  and  show  the 
connection  between  them  and  the  fraud  accomplished  by  their 
means.'  In  E!ansas,  an  indictment  which  fully  sets  out  the 
method  by  which  the  alleged  fraud  was  committed,  the  value 
of  the  property  obtained,  and  alleges  the  fraudulent  intent, 
states  an  ofTense.'  In  Massachusetts,  an  indictment  which 
alleges  that  defendant  obtained  goods  by  falsely  representing 
that  he  was  the  owner  of  certain  property,  and  giving  a  mort- 
gage thereon,  is  suflBlcient,  as  the  false  representations  were 
the  direct,  and  not  the  remote,  means  by  which  defendant 
obtained  the  goods,  even  though  they  would  not  have  been 
delivered  to  him  but  for  the  mortgage.'  In  Minnesota,  in  an 
indictment  for  obtaining  a  signature  to  a  deed  through  false 
pretenses,  an  averment  that  the  deed  was  '^executed ''  includes 
everything  necessary  to  its  full  execution.*  In  Missouri,  the 
prisoner's  constitutional  right  to  be  informed  of  the  nature 
and  cause  of  the  accusation  is  suflBlciently  assured  to  him  if 
the  indictment  preserves  the  substance  of  the  offense.  It  is 
not  necessary  that  it  should  descend  to  a  minute  detail  of  the 
facts  and  circumstances  constituting  the  offense.  *  In  Kew  York, 
in  an  •indictment  under  the  statute  for  obtaining  a  signature  to 
a  written  instrument  under  false  pretenses,  it  is  not  essential 
to  set  forth  all  the  details  of  the  fraud ;  it  is  suflBlcient  to  spec- 
ify particularly  the  pretenses,  to  aver  their  falsity  and  the 
fraudulent  intent,  and  to  show  how  they  were  effectual  in 
accomplishing  the  fraud. '  In  North  Carolina,  where  all  the 
elements  necessary  to  constitute  the  crime  of  ^'  false  pretense  " 
are  charged  in  the  indictment,  it  is  suflBlcient.^  An  averment 
that  the  defendant  did  unlawfully,  etc.,  and  intending  to 
cheat  and  defraud,  falsely  pretend  that  a  certain  mare  which 

>  Johnson  ▼.  State,  75  Ind.  6IS3. 

*  State  y.  Palmer,  40  Kan.  474. 

*  Com.  V.  Lee,  149  Mass.  179. 

«  State  ▼.  Butler,  50  N.  W,  Rep.  582. 
■  State  ▼.  Fancher,  71  Mo.,  460. 

*  People  V.  Oyer  and  Terminer  Ck>urt,  80  N.  Y.  486, 
^  State  y.  Dickson,  88  N.  C.  648. 
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he  was  proposing  to  trade  ^^was  sound  in  limb  and  body,  and 
always  had  been  sound  in  limb  and  body,  whereas  the  said 
mare  was  broken  down  in  her  loins,  and  had  been 
broken  down  in  her  loins,"  and  that  he  knew  these  repre- 
sentations to  be  false,  etc.,  suflBlciently  charges  the  crime 
of  false  pretense.'  In  Oregon,  an  indictment  und#r  Grim. 
Code,  §  636,  charging  the  defendant  with  having  received 
$250,  feloniously,  for  the  payment  of  the  amount  of  salary 
due  him,  should  state  the  length  of  time  the  salary  was 
unpaid,  or  otherwise  designate  the  service  or  duty  charged 
for."  In  Texas,  an  indictment  for  obtaining  money  by  falsely 
representing  a  promissory  note  to  be  a  draft,  must  state  how 
the  instrument  was  defective."  But  an  indictment  for  swind- 
ling one  out  of  a  draft  need  not  set  forth  an  indorsement  on 
the  draft,  in  order  that  the  draft  may  be  admissible  in 
evidence.  The  indorsement  is  but  an  extrinsic  and  irrelevant 
writing.*  It  is  well  settled  that  under  an  ordinary  indictment 
for  theft  a  conviction  may  be  had  on  proof  which  shows  that 
the  taking  was  with  the  owner's  consent  obtained  by  false 
pretext,  or  with  intent  to  deprive  the  owner  of  the  value  of 
the  property  and  appropriate  it  to  the  use  and  benefit  of  the 
taker.  But  if  the  indictment  specifically  charges  a  theft  by 
false  pretext,  it  must  allege  the  constituent  facts  ctf  the 
offense,  and  the  proof  must  strictly  correspond  with  the 
allegations,  i.  e.j  the  false  pretext,  the  owner's  consent  to  the 
taking  obtained  thereby,  the  falsity  of  the  pretext,  the  taking 
of  the  property,  and  the  fraudulent  intent."  To  charge  the 
offense  of  swindling,  it  is  not  enough  to  charge  a  promise  to 
pay  for  property  when  delivered."  But  the  fact  that  an 
indictment  for  swindling  alleges  facts  which  would  constitute 
the  offense  of  theft,  does  not  vitiate  it  as  an  indictment  for 
swindling.'     In  Yermont,  where  the  instrument  alleged  to 

>  State  ▼.  TherriU,  95  N.  C.  663. 

*  State  y.  Perham,  4  Oreg.  188. 
» State  ▼.  Dyer,  41  Tex.  520. 

*  May  V.  State,  15  Tex.  App.  430. 

*  Jones  V.  State,  8  Tex.  App.  648;  ACathena  t.  State,  16  Tex.  App.  478. 

*  Allen  T.  State,  16  Tex.  App.  150. 
^  Sims  ▼.  State,  21  Tex.  App.  649. 
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have  been  obtained  is  set  out  verbatim,  it  is  not  necessary  to 
allege  that  the  false  making  was  punishable  as  forgery/  In 
Virginia,  although,  under  the  statute,  the  obtaining  goods  by 
false  pretenses  is  made  larceny,  and  an  indictment  under  the 
same  for  larceny  is  sufficient,  yet  every  ingredient  entering 
into  the  offense  of  obtaining  goods  by  false  pretenses,  must 
be  shown  as  fully  as  if  the  statute  had  not  been  passed.'  In 
West  Virginia,  in  an  indictment  for  false  pretenses,  alleging 
that  the  prisoner  obtained  the  property  by  means  of  specified 
false  pretenses,  is  a  sufficient  allegation  that  prosecutor  relied 
upon  them ;  alleging  that  he  knowingly,  designedly,  falsely, 
and  feloniously  pretended  the  matters-of-fact  is  a  sufficient 
allegation  that  he  knew  the  pretenses  were  false ;  and  describ- 
ing the  money  obtained  as  ''divers  United  States  treasury 
notes  and  national  bank  notes  and  fractional  currency  notes, — 
amounting,  in  the  whole,  to  $158,  and  of  the  value  of  $168," 
— is  a  sufficient  description  of  the  property,  without  specify- 
ing the  number  of  notes." 

>  State  V.  Switser,  22  Atl.  Rep.  724. 

•  Trogdon  v.  Com.,  81  Gratt.  862. 

•  State  V.  Hurst,  11  W.  Va.  54. 

The  following  indictments  have  been  held  sufficient  to  charge  the  offense : 
An  indictment  under  Ala.  Rev.  Code,  §  8781,  which  alleges  that  the 
defendant "  fraudulently  exhibited  a  false  sample  of  cotton,  by  means 
whereof  one  W.  O.  was  injured." — Cowles  ▼.  State,  60  Ala.  454.  An 
indictment  charging  that  the  defendant  falsely  and  fraudulently  repre- 
sented that  he  was  the  owner  of  certain  lots,  etc. ;  that  the  prosecuting 
witness,  relying  on  the  truth  of  the  statements,  accepted  a  deed  thereof, 
paying  therefor  a  large  amount  of  money  and  property  (stating  amount), 
and  that  defendant  knew  the  representations  were  false. — People  ▼.  Ham- 
berg,  84  Cal.  468.  An  indictment  charging  the  defendants  with  feloniously 
uniting  and  combining  with  each  other  for  the  purpose  of  committing  the 
felony  of  obtaining  the  money  of  another  by  means  of  certain  false  pre- 
tenses, and  charging  facts  sufficient  to  show  that  the  defendants,  if  they 
had  obtained  such  money  by  their  false  representations  of  alleged  existing 
facts  would  have  been  guilty  of  that  particular  felony. — MiUer  v.  State,  79 
Ind.  198.  An  indictment  charging  that  the  defendant,  with  intent  to 
defraud,  by  falsely  and  fraudulently  pretending  to  be  a  member  of  a 
Masonic  lodge  in  Ohio,  that  he  was  on  his  way  to  a  funeral,  and  was  out  of 
money,  and  by  exhibiting  a  forged  receipt  from  the  Ohio  lodge  for  dues, 
obtained  money  from  a  lodge  of'  Masons  in  Indiana,  upon  a  promise  to 
repay  the  same. — Strong  ▼.  State,  86  Ind.  208;  44  Am.  Rep.  292.  An  indict- 
ment which  aUeges  that  the  defendant  procured  the  signature  of  another 
to  a  note  by  '*  false  representations."— State  ▼.  Joaquin,  48  Iowa,  181. 
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(J)  Uncertainty^  surplusage^  anddufplidty, — An  indictment 
for  fraud,  alleging  that  the  goods  were  "sold  to  divers 
persons,"  is  bad  for  uncertainty/  So  is  an  indictment  for 
obtaining  a  signature  to  a  note  by  false  pretenses,  which 
charges  that  the  pretenses  were  made  to  induce  K.  to  become 
the  surety  of  the  defendant  on  a  $600  note ;  but  shows  that, 

An  information  aUeging  that  defendant  procured  a  loan  by  offering  to 
pledge  as  security  certain  notes  which  he  represented  were  unpaid;  that  the 
lender  relied  on  his  representations,  and  that  only  part  of  the  notes 
promised  were  delivered,  and  that  some  of  them  had  been  paid  ;  and  that 
defendant  knew  his  representations  to  be  false,  and  made  them  with  intent 
to  defraud. — State  v.  Ash,  44  Kan.  84.  An  information  for  obtaining 
property  by  false  pretenses  concerning  a  mortgage  assigned  to  the 
defrauded  party,  aUeging  in  effect  that  the  mortgage  was  assigned  to  him 
directly,  that  the  false  representations  were  made  to  induce  him  to  purchase 
it,  and  that  in  reliance  upon  the  statements  and  representations  made  he 
did  purchase  it  and  parted  with  his  property  thereafter. — ^People  v.  Cline, 
44  Mich.  290.  An  indictment  charging  that  defendant,  "  by  use  of  a  cer- 
tain trick  and  deception,  and  by  means  *  *  *  of  certain  false  and 
fraudulent  *  *  *  pretenses,"  attempted  to  obtain  a  sum  of  money 
"  from  certain  persons,  firms,  and  corporations  then  and  there  composing 
a  voluntary  association  called  the  *  Brewers'  Association  of  St.  Louis,'  a 
more  particular  description  of  which  is  to  the  jurors  unknown." — State  ▼. 
McOhesney,  16  Mo.  App.  259.  An  indictment  for  a  conspiracy  to  cheat,  by 
offering  to  seU  forged  foreign  bank  notes  of  a  denomination  the  circulation 
of  which  was  forbidden  by  law,  charging  that  the  defendants  in  pursuance 
of  their  conspiracy  did  '*  offer  to  seU,  pass,  utter  and  publish  to,"  etc,— 
TwitcheUv.  Com.,  8  Pa.  St.  260.  An  indictment  for  swindling,  alleging 
every  element  of  the  offense,  and  setting  out  verbaiim  the  instrument  by 
means  of  which  it  is  alleged  to  have  been  accomplished. — Scott  v.  State,  27 
Tex.  App.  264.  An  information  charging  that  defendant  falsely  pretended 
to  A.  to  be  a  contractor  who  desired  to  employ  A.  at  a  distant  place,  and 
represented  that  he  had  no  money  to  pay  A.'s  fare,  and  that,  induced  by 
such  false  pretenses,  A.  lent  money  to  defendant  to  be  returned. — State  v. 
Qross,  62  Wis.  41.  The  sufficiency  of  inducements  under  particular  statu- 
tory provisions,  or  as  respects  particular  averments,  was  also  passed  upon  in 
the  foUowing  cases:  Babbitt  v.  State,  87  Ala.  91;  People  v.  Carolan,  71 
Cal.  195;  State  v.  Pritcliard,  35  CJonn.  819;  State  v.  Prior,  30  Ind.  850;  Todd 
V.  State,  31  Ind.  514;  State  v.  Dowe,  27  Iowa  273;  Hamilton  v.  State,  16  FU. 
288;  CUfford  v.  State,  56  Ind.  245;  White  v.  State,  3  Tex.  App.  605;  Jones 
V.  State,  50  Ind.  473;  State  v.  Adams,  92  Ind.  116;  State  v.  Jamison,  74 
Iowa  613;  Statev.  Cadwell,  79  Iowa  473;Com.  v.  Jeffries,  7AUen548;88Am. 
Dec.  712;  Territory  v.  Underwood,  8  Mont.  181;  People  v.  Higbie,  66  Baib. 
181;  Webster  v.  People,  92  N.  Y.  422;  People  v.  Fish,  1  Buff,  (N.  Y.)  Super. 
Ct.  587 ;  Baker  v.  State,  31  Ohio  St.  314 ;  Hirshfield  v.  State,  11  Tex.  App. 
207. 
*  State  V.  Woodson,  5  Humph.  55. 
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instead  of  becoming  a  surety,  E.  became  a  principal,  and  made 
a  note  for  $600  payable  to  the  defendant. ' 

Where  an  indictment  alleged  both  that  the  defendant 
removed  and  concealed,  and  aided  and  abetted  in  removing 
and  concealing  mortgaged  property,  with  the  fraudulent  intent 
to  place  the  same  beyond  the  control  of  the  mortgagee,  it  was 
held  that  as  under  the  statute  (G^n.  St.  Mass.  ch.  161,  §  61) 
the  offense  was  but  a  misdemeanor,  the  averment  of  aiding 
and  abetting  was  surplusage.' 

An  indictment  under  the  statute  (Rev.  St.  Mo.  1879,  § 
1661),  charging  that  the  money  was  obtained  ''by  means  and 
use  of  a  cheat  and  a  fraud,  and  a  false  and  fraudulent  repre- 
sentation and  false  pretense,  and  a  false  and  bogus  check  and 
instrument,  with  intent,"  etc.,  is  not  objectionable  on  the 
score  of  duplicity  or  multifariousness,  or  of  the  generality  of 
the  terms  used.' 

§  419.  Setting  out  the  pretense. — (a)  Necessity. — The 
general  rule  is  that  the  indictment  must  state  what  the  false 
pretenses  were ;  and  they  must  be  proved  as  laid.  *  An  indict- 
ment is  defective  if  it  fails  to  set  forth  the  pretenses. '  In 
Maryland,  under  Code,  art.  27,  §  288,  providing  that  in  an 
indictment  for  false  pretenses  it  shall  not  be  necessary  to  state 
the  particular  false  pretense  to  be  relied  on  in  proof,  but 
defendant,  on  application  to  the  State's  attorney,  shall  bet 
entitled  to  a  statement  thereof,  and  of  the  names  of  the  wit- 
nesses, such  an  indictment  is  not  demurrable  for  failure  to  set 
out  the  false  pretenses  intended  to  be  relied  on.'  And  it  seems 
that  in  Missouri,  it  is  not  necessary  that  an  indictment  state 
what  the  false  representation  was.' 

(J)  Sufficiency. —  In  Arkansas,  it  is  not  sufficient  to  charge 
the  false  pretenses  in  general  terms ;  but  they  must  be  stated 

1  State  y.  Locke,  85  Ind.  419. 

*  Com.  ▼.  Wallace,  108  Mass.  12. 
>  State  ▼.  Fancher,  71  Mo.  4<M). 

*  Glackan  v.  Com.  8  Mete.  (Ky.)  282;  Cowan  v.  People,  14  Dl.  848;  Com. 
T.  Frey.  50  Pa.  St.  245. 

*  Com.  ▼.  Bracken,  14  Phila.  842.    Contra,  Com.  ▼.  Barger,  14  Fhila.  868. 

*  State  ▼.  Blizzard,  70  Md.  885. 

*  State  ▼.  Porter,  75  Mo.  171;  but  see  infra  in  the  text. 
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specifically  and  with  certainty.  ^  In  Connectioat,  in  an  infonn- 
ation  under  Qen.  St.  tit.  12,  §  80, — which  provides  that 
"every  person  who  shall  hire  any  horse,  and  shall  willfully 
make  any  false  statement  relative  to  the  distance,  time,  place 
or  manner  of  using  the  same,  with  intent  to  defraud,  shall  be 
punished  by  fine,  etc. ; ' ' — ^it  is  not  sufficient  to  describe  the 
offense  in  the  general  language  of  the  statute,  but  the  mis- 
representation and  the  person  to  whom  made,  must  be  stated 
with  particularity.  The  same  rule  applies  to  informations 
under  Gen.  St.  tit.  12,  §  197 — a^iainst  obtaining  goods  by 
false  pretenses — and  to  other  offenses  of  that  class  which  are 
created  by  statute.'  In  Florida,  under  McClel.  Dig.  p.  364, 
§  42,  providing  that  whoever  designedly,  by  a  false  pretense, 
or  by  a  privy  or  false  token,  and  with  intent  to  defraud, 
obtains  from  another  person  any  property,  etc. ,  shall  be  pan- 
ished,  the  indictment  must  show  that  the  false  pretense 
relates  to  a  past  event,  or  to  a  fact  having  a  present  existence, 
and  not  to  something  to  happen  in  the  future.*  In  Illinois, 
where  an  indictment  charges  that  defendant,  by  falsely  repre- 
senting that  he  had  money  in  bank,  induced  a  merchant  to 
accept  a  check  in  payment  for  goods  sold  and  delivered,  an 
allegation  that  defendant  represented  that  he  would  give  a 
check  different  from  the  one  actually  given  does  not  amount 
to  a  charge  of  issuing  such  different  check.  The  gist  of  the 
offense  charged  being  the  obtaining  of  the  goods  by  false 
pretenses,  allegations  characterizing  the  check  as  "a  false 
token ' '  and  ' '  a  false  writing ' '  are  surplusage.  *  In  Massa- 
chusetts, an  indictment  which  charged  that  the  false  pretenses 
were  practised  upon  one,  and  his  money  obtained  with  intent 
to  defraud  another,  was  held  to  be  good.*  So,  an  indictment 
is  sufficient  which  alleges  that  the  defendant  falsely  pretended 
that  a  certain  metallic  medal  was  a  current  gold  coin  called  an 
eagle,  of  the  value  of  $10,  and  thereby  induced  A.  to  receive 
the  same  as  such,  and  to  give  in  exchange  therefor  sundry 

»  BurrowB  v.  State,  12  Ark.  66. 

*  State  ▼.  Jackson,  89  Conn.  229. 

•  Scarlett  v.  State,  25  Fla.  717.  ^      . 

*  Barton  v.  People,  25  N.  E.  Rep.  776. 

•  Com.  ▼.  CaU,  21  Pick.  515. 
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current  bank  bills  and  silver  coin,  amounting  together  to  the 
sum  of  $9.70.'  In  an  indictment  the  false  token  may  be  set 
forth  as  a  certificate  of  stock  without  specifying  in  what 
manner  it  could  be  used  to  deceive.  And  the  property 
obtained  may  be  described  as  ^^a  check  for  the  payment  of 
money,"  without  setting  it  forth  at  length.  In  such  case,  an 
allegation  that  the  certificate  ''was  of  the  tenor  following," 
is  to  be  referred  to  the  time  when  the  false  pretense  was 
made ;  and  indorsements  thereon  need  not  be  set  forth.  !N'or 
is  it  necessary  to  allege  that  the  accused  at  the  same  time  gave 
his  promissory  note  for  the  money.  An  allegation  that  he 
obtained  money  as  a  loan,'  with  intent  to  cheat  and  defraud,  is 
sufficient.  Proof  that  a  note  was  given  would  not  constitute 
a  variance.'  But  an  indictment  under  the  statute  (E.  S.  ch. 
126,  §  32)  was  held  insufficient,  which  charged  that  the 
defendant,  intending  to  cheat  and  defraud  B.  of  his  money  and 
property,  designedly  and  knowingly,  falsely  pretended  to  him, 
that  a  watch  which  the  defendant  had,  was  a  gold  watch, 
by  means  whereof  the  defendant  did  designedly  and  knowingly 
obtain  from  B.  $35,  with  intent  to  cheat  and  defraud  him  of 
the  same,  whereas,  in  fact,  the  watch  was  not  a  gold  watch, 
and  the  defendant  knew  it  was  not.*    In  Minnesota,  where  a 

1  Com  v.  Nason,  9  Gray  125. 

*  Com.  ▼.  Coe,  115  Mass.  481. 

*  Com.  y.  Strain,  10  Mete.  521.  An  indictment  was  held  good  which 
charged  that  G.  designedly  and  unlawf  uUy  pretended  to  N.  that  A.  wanted 
to  buy  cheese  of  N.,  and  had  sent  G.  to  buy  it  for  him,  and  that  a  certain 
paper  described,  purporting  to  be  a  ten  dollar  biU  of  the  Globe  Bank  in  the 
city  of  New  York,  was  a  genuine  biU  and  of  the  value  of  ten  doUars,  by 
means  of  which  false  pretenses,  said  G.  iUegally  obtained  from  said  N.  forty- 
pounds  of  cheese,  of  the  value  of  four  dollars,  and  bank  bills  and  sUver 
coins,  of  the  value  of  six  dollars,  with  intent  to  cheat  and  defraud,  whereas 
the  said  A.  did  not  wish  to  purchase  cheese  of  N. ,  and  had  not  sent  G.  to 
him  for  that  purpose,  and  the  said  paper  was  not  a  genuine  biU  of  the  Globe 
Bank  in  the  city  of  New  York,  and  was  not  of  the  value  of  ten  dollars,  but 
was  worthless.— Com.  v.  Hulbert,  12  Mete.  446.  An  indictment  which 
aUeges  that  A*f  B.  and  Cw,  intending  to  cheat  and  defraud,  conspired  to  get 
into  their  possession  certain  goods  of  a  specified  value,  under  color  and 
pretense  of  a  purchase  of  the  same  upon  the  credit  of  C.  from  such  parties 
as  could  thereafter  be  induced  by  C.  to  part  with  goods,  under  the  false  and 
fraudulent  pretense  thereafter  to  be  made  to  such  parties  by  C.  that  C. 
intended  to  take  such  goods  to  his  retail  store  for  the  purpose  of  selling 
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promise  is  connected  with  the  false  pretenses,  and  co-operates 
with  them  to  influence  the  party  deceived  thereby,  the 
promise  may  be  alleged  and  shown  as  part  of  the  charge  if  the 
pretense  of  past  or  existing  facts  is  sufficient.*  In  Missouri, 
in  an  indictment  for  attempted  cheating,  where  the  names  of 
the  persons  against  whom  the  attempt  was  made  are  unknown, 
that  fact  should  be  set  out,  and  the  *'  trick,"  etc.,  made  use 
of  should  be  alleged  with  particularity;  and  an  indictment 
under  Eev.  St.  1879,  §  1561,  charging  that  the  accused,  at  a 
certain  time  and  place,  ''did,  with  intent,"  etc.,  "to  felon- 
iously cheat  and  defraud,  unlawfully,"  etc.,  "attempt  to 
obtain  from  certain  persons,"  etc.,  "  by  means  and  by  use  of 
a  certain  trick  and  deception,  and  by  means  and  by  use  of 
certain  false  and  fraudulent  representations,"  etc.,  "a  large 
sum  of  money,"  etc.,  is  bad,  because  it  does  not  sufficiently 
set  forth  the  trick  or  device  of  which  the  defendant  made  use." 
In  New  Hampshire,  an  indictment  for  false  pretenses  consist- 
ing in  words  used  by  the  respondent,  may  set  them  out  as 
uttered,  without  explaining  their  meaning.'  In  New  Jersey, 
an  indictment  charging  the  obtaining  of  money  from  the 
board  of  chosen  freeholders  by  certain  false  pretenses  made  to 
the  county  collector,  is  sufficient ;  it  is  not  necessary  that  the 
pretenses  be  made  to  the  person  from  whom  the  money  was 
obtained, — the  money  of  the  principal  being  had  by  means  of 

them  in  the  usual  and  ordinary  course  of  retail  trade,  is  sufficient  aa  an 
indictment  for  a  conspiracy  to  obtain  goods  by  false  pretenses  within  the 
statute  (Gen.  St.  ch.  161,  §  64,  and  8t.  of  1863,  ch.  248,  §  2).--Oom.  t. 
Walker,  108  Mass.  309.  An  indictment  under  Gen.  St.  ch.  161,  §  64,  alleged 
that  defendant,  to  induce  M.  to  sign  a  lease  to  C. ,  falsely  represented  that 
C.  was  a  liquor  dealer  doing  business  as  such  in  B. ;  that  C.  was  worth  $10,- 
000;  and  that  a  defendant  pointed  out  toM.,  was  C.  Held,  that  the  first 
allegation  was  a  representation  of  a  material  fact;  that  the  second  was  not; 
and  aemble  that  the  third  was  not. — Ck)m.  v.  Stevenson,  127  Mass.  446.  An 
indictment  under  that  section  charging  that  defendant  falsely  represented 
to  A.,  that  he  had  then  and  there  in  his  possession  a  check  for  the  pay- 
ment of  money  drawn  by  him  in  favor  of  A.  from  the  proceeds  of  which 
he  intended  to  pay  certain  bills  due  from  A.,  to  otber  persons,  does  not  set 
out  a  false  pretense  within  the  statute. — Id. 

1  State  V.  Thaden,  43  Minn.  325. 

*  State  V.  McOhesney,  90  Mo.  120. 

s  State  y.  Call,  48  N.  H.  126. 
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false  pretenses  made  to  the  agent.*  In  New  York,  in  an 
indictment  under  the  statute  for  obtaining  a  signature  to  a 
written  instrument  under  false  pretenses,  it  is  not  essential  to 
set  forth  all  the  details  of  the  f iaud ;  it  is  sufficient  to  specify 
particularly  the  pretenses,  to  aver  their  falsity  and  the  fraud- 
ulent intent,  and  to  show  how  they  were  effectual  in  accom- 
plishing the  fraud.  If  the  false  pretense  averred  and  proved 
is  capable  of  defrauding,  it  is  sufficient,  and  this  must  be 
determined  by  the  circumstances  of  each  particular  case. 
Such  an  indictment  may  be  based  upon  a  false  claim  of 
indebtedness  against  a  municipal  corporation ;  and  if  it  appear 
that  the  claim  was  presented  under  circumstances  and  in  such 
manner  as  was  calculated  to  deceive  the  municipal  officer 
whose  duty  it  was  to  act  thereon,  and  that  his  signature  was 
thus  procured,  a  conviction  will  be  sustained.'  An  indict- 
ment, which  alleges  that  the  defendants  falsely  represented 
that  sheep  which  they  offered  to  sell  were  free  from  disease, 
and  that  the  lameness  which  affected  some  of  them  was 
caused  by  an  accidental  injury,  by  means  of  which  the  defend- 
ants obtained  money  on  the  sale  of  said  sheep,  and  negativing 
the  facts  represented,  is  sufficient.'  In  North  Carolina,  an 
allegation  that  the  accused  did  falsely,  etc.,  ^'  pretend"  that  a 
horse  was  sound,  does  not  set  forth  a  false  pretense,  but  only 
a  false  affirmation.^  An  indictment  for  false  tokens,  in 
obtaining  property  by  means  of  a  counterfeit  coin,  need  not 
aver  to  what  currency  the  coin  counterfeited  belonged ;  nor 
that  the  spurious  coin  was  made  like  the  one  imitated,  the 
word  ''counterfeit,"  being  sufficient ;  nor  that  the  property 

>  State  ▼.  Crowley,  89  N.  J.  L.  265. 

» People  ex  rel.  Phelps  v.  Oyer  &  T.,  88  N.  Y.  486. 

'  People  ▼.  Crissie,  4  Denio  525  An  indictment  set  out  in  substance  that 
the  prisoner,  with  intent  feloniously  to  cheat  and  defraud  one  Stork,  did 
knowingly,  etc.,  represent  to  him  that  a  certain  instrument  in  writing  for 
the  payment  of  money,  commonly  called  a  bank  check,  which  he  then  and 
there  delivered  to  him,  purporting  to  have  been  drawn  by  one  Smith  upon 
the  Ocean  Bank  of  the  city  of  New  York,  dated,  etc.,  for  the  sum  of  $140, 
was  a  good  and  genuine  check,  and  that  he,  the  prisoner,  had  money  on 
deposit  in  said  bank,  and  said  check  would  be  paid  on  presentation.  Hdd, 
good.— Smith  v.  People,  47  N.  Y.  808. 

«  State  V.  Holmes,  82  N.  C.  607. 
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was  obtained  by  means  of  passing  the  false  coin ;  nor  the  value 
of  the  thing  obtained,  or  that  it  was  of  any  value ;  nor  that  it 
was  the  property  of  the  person  from  whom  it  was  alleged  to  have 
been  obtained.*  As  promissory  notes  are  not  public  tokens,  an 
indictment  for  a  cheat  at  common  law,  by  passing  certain 
''  promissory  notes"  as  and  for  bank  notes,  without  charguig 
that  they  resembled  bank  notes,  is  insufficient.*  In  Vermont, 
where  the  acts  of  defendant  were  properly  described  as  '*  false 
pretenses, ' '  the  further  describing  them  as  ' '  inducements' '  and 
*' sayings"  does  not  render  the  indictment  defective.* 

(c)  Rule  where  there  a/re  1/u)o  or  more  pretenses. — K  there  be 
several  false  pretenses,  only  one  of  them  need  be  set  out  in  the 
indictment ;  or  if  several  be  set  out,  and  one  be  proven,  the 
indictment  is  sustained.*  Goods  obtained  from  one  person  by 
the  same  false  pretense  twice  repeated  on  diflFerent  days  con- 
stitutes only  one  transaction,  and  is  not  a  case  for  election. 
The  falsity  of  every  pretense  made  is  not  always  necessary  to 
a  conviction  for  obtaining  goods  by  false  pretenses ;  nor  is  it 
material  to  allege  or  prove  every  pretense  made,  if  those 
proved  are  calculated  to  deceive  and  intended  to  defraud,  and 
on  the  strength   of  any  of  them  the  valuable  article  was 

>  State  ▼.  Boon,  4  Jones  468. 

>  State  V.  PatiUo,  4  Hawks  348. 

*  State  y.  Switser,  TSt  Atl.  Rep.  724.  The  prisoner  was  convicted  of 
attempting  to  obtain  a  sewing  machine  by  false  pretenses.  The  indictment 
aUeged  that  the  prisoner  did  falsely  pretend  that  a  paper  partly  in  print 
and  partly  in  writing,  produced  by  the  prisoner  to  the  prosecutor,  and  pur- 
porting to  be  a  bank  note  for  the  payment  to  the  bearer  of  £5,  was  then  a 
good,  genuine,  and  available  order  for  the  payment  of  the  sum  of  £5,  and 
was  then  of  the  value  of  £5,  etc. ;  by  means  of  which  false  pretense  the 
prisoner  did  unla  wf  uUy  attempt  to  obtain  a  sewing  machine.  The  evidence 
was  that  the  prisoner  bargained  for  the  purchase  of  the  sewing  machine 
for  85s.,  and  said  that  a  friend  had  told  her  to  get  one  and  had  sent  her  the 
money  to  pay  for  it,  and  at  the  same  time  gave  a  worthless  bank  note  for 
£5  payable  to  the  bearer  on  the  Devonshire  Bank,  which  had  stopped  pay- 
ment many  years  ago.  The  prisoner  knew  at  the  time  that  the  bank  had 
stopped  payment  and  that  the  note  was  of  no  value.  Held^  that  theindic^ 
ment,  though  inartificially  framed,  sufficiently  aUeged  that  the  prisoner 
falsely  represented  the  note  to  be  a  good  and  genuine  note  of  an  existing 
bank,  and  of  the  value  of  £5,  and  that  the  evidence  supported  the  convic- 
tion.— Regina  v.  Jarman,  14  Cox  Cr.  Gas.  111. 

*'  State  V.  Vandemark,  85  Ark.  896. 
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obtained.'  Where  goods  are  obtained  by  false  representations 
mixed  with  true  ones,  if  the  false  are  separable  from  the  true, 
and  are  material,  and  had  a  material  influence  in  effecting  the 
fraud,  they  alone  may  be  alleged  in  the  indictment  or  accusa- 
tion, and  the  conviction  will  be  upheld  though  the  true  repre- 
sentations constituted  a  material  part  of  the  inducement  on 
which  the  prosecutor  gave  the  credit  and  parted  with  his 
goods.* 

§  420.  Negatiying  the  pretense  —  (a)  Ifeceadty. —  An 
indictment  for  obtaining  money  or  other  property  on  false 
pretenses  must  distinctly  aver  that  such  pretenses  were  false.' 
Thus,  where  it  is  charged  as  a  part  of  the  false  pretenses  that 
certain  real  estate  was  falsely  represented  to  be  free  from 
prior  incumbrances,  the  prior  incumbrances  should  be  set  out 
or  described.*  Where  an  indictment  for  obtaining  goods  by 
falsely  pretending,  on  the  part  of  accused,  that  he  was  out  of 
debt,  fails  to  specify  dny  specific  sums  owed  by  accused  at  the 
time  the  representations  were  made,  the  prosecution  will  not 
be  allowed  to  prove  any  such  specific  indebtedness  at  the 
trial.*  And  an  indictment  for  falsely  representing  an  instru-. 
ment  of  writing,  in  form  a  promissory  note,  to  be  a  draft,  and 
thereby  obtaining  money  for  it,  is  not  sufficient.  The  indict- 
ment should  disclose  in  what  particular  the  instrument  was 
defective.'  But  all  of  the  pretenses  charged  need  not  be  nega- 
tived. It  is  sufficient  to  negative  such  as  are  relied  on  by  the 
prosecution.^ 

(J)  Sufficiency. — It  is  an  indispensable  requisite  of  an  indict- 
ment for  obtaining  goods  by  false  pretenses  that  there  be  an 
absolute  negative  of  the  truth  of  the  pretenses  employed. 
Where  goods  are  obtained  by  means  of  a  counterfeit  letter,  an 

>  Beasley  ▼.  State,  59  Ala.  20. 

*  Hathcock  y.  State,  (Ga.)  18  S.  E.  Bep.  969. 

*  State  ▼.  Levi,  41  Tex.  668;  State  y.  Pickett,  78  N.  G.  468;  Tyler  y.  State, 
2  Humph.  87. 

«  KeUer  y.  State,  61  Ind.  111. 

*  Barber  y.  People,  17  Hun  866. 

*  State  y.  Dyer,  41  Tex.  620. 

f  People  y.  Strong,  9  Wend.  182;  People  y.  Qatee,  18  Id.  811;  Com.  y. 
Herrill,  8  Gush.  671. 
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averment  in  the  indictment  that  the  party  whose  name  is 
signed  to  the  letter  ^^  never  did  write  or  send,  or  cause  to  be 
written  or  sent,  any  such  letter,"  is  a  distinct  and  sufficient 
negative  of  the  truth  of  the  pretenses.  An  indictment  in  such 
case  can  be  sustained,  though  the  party  who  purported  to  be 
the  drawer  of  the  order  had  no  interest  in  the  goods  obtained.' 
An  indictment  for  false  pretense  in  representing  a  note  to  have 
been  made  by  a  certain  person  need  not  allege  the  real  maker 
was  irresponsible;'  and  where  an  indictment  alleges  that  the 
prisoner  obtained  the  property  upon  giving  his  note,  which  he 
falsely  and  fraudulently  represented  that  he  was  able  to  pay, 
it  need  not  aver  that  he  did  not  pay  the  note.*  So,  where  an 
indictment  charged  defendant  with  falsely  representing  a 
certain  mule  to  be  sound  and  gentle,  '^  whereas  in  truth  and 
fact  mule  was  not,"  etc.,  the  omission  of  the  word  "said" 
before  the  word  ' '  mule ' '  was  not  material.  * 

The  information  must  allege  that  the  pretenses  are  false  in 
fact;  and  one  charging  that  defendant,  by  means  of  false 
representations  concerning  a  mortgage,  induced  persons  to  give 
him  certain  goods  in  exchange  therefor  is  fatally  defective 
Avhere  the  only  allegations  of  falsity  are  that  in  truth  and  in 
fact  defendant  well  knew  that  all  his  representations  were 
false.* 

1  Tyler  v.  State,  2  Humph.  87;  86  Am.  Dec.  298. 
«  People  V.  Cook,  41  Hun  67. 
'  Clark  ▼.  People,  2  Lans.  829. 

*  State  v.  Burke,  (N.  C.)  12  S.  E.  Bep.  1000. 

*  People  y.  Reynolds,  71  Mich.  848.  In  an  indictment  the  pretenses 
set  out  consisted  of  representations  by  the  accused  of  the  value  of 
several  stocks  of  goods  he  owned,  of  the  amount  of  his  indebted- 
ness, and  of  the  amount  that  he  was  worth.  Hetd,  that  negative 
averments  in  the  indictment,  which,  in  effect,  merely  denied  the  repre- 
sentations to  be  literally  true,  but  which  did  not  negative  their  sub- 
stantial truth  as  a  means  whereby  the  accused  obtained  credit  in  tiie 
purchase  of  goods  were  bad. — Redmond  v.  State,  85  Ohio  St.  81.  Where  an 
indictment  alleged  that  the  defendant  falsely  pretended  to  A.,  tiiat  B.,  C. 
and  D. ,  were  indebted  to  the  defendant  in  a  certain  amount,  and  that  they 
were  bound  to  pay  a  certain  bill  of  exchange,  then  in  the  defendant's  pos- 
session and  overdue,  drawn  by  the  defendant  on  said  B.,  C.  and  D.,  payable 
to  their  order  ninety  days  after  date,  and  accepted  by  them,  and  which 
they  indorsed  to  the  defendant,  and  obtained  from  said  A.  certain  goods, 
with  intent  to  cheat,  etc.;  whereas,  In  fact,  the  said  B.  and  C.  wero  not 
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§  421.  Ayerment  that  pretense  was  successfnl. —  The 

indictment  must  show  that  the  person  defrauded  relied  on  the 
truth  of  the  false  pretense;'  and  in  that  reliance,  parted  with 
his  property  or  money;*  and  that  defendant  obtained  posses- 
sion of  the  same  by  reason  of  his  false  representations.'  It  is 
not  suflBlcient  to  allege  that  the  owner  was  swindled  out  of  the 
value  of  the  property  by  means  of  the  fraudulent  representa- 
tions. ^  Thus,  an  indictment  for  obtaining  the  signature  to  a 
deed  by  false  pretenses  is  defective  if  it  fails  to  show  that  the 
false  pretenses  alleged  induced  the  signing  of  the  deed.*  And 
the  indictment  must  aver  a  delivery  of  the  deed.'  But  an 
averment  that,  by  means  of  the  false  representations,  defendant 
did  obtain  the  signature  of  H.  to  a  deed  executed  by  him,  is  a 
sufficient  averment  that  H.  was  induced  by  the  representa- 
tions to  affix  his  signature.^     And  an  allegation  of  the  delivery 

then  indebted  to  the  defendant,  nor  were  said  B.,  C.  and  D.  bound  to  pay 
said  biU,  it  was  held  that  the  first  pretense  was  not  weU  negatived,  and  as 
to  the  second,  that  there  ought  to  have  been  an  aUegation  that  the  defend- 
ant knew  thatB.,  C.  and  D.  were  not  bound  to  pay  the  bill.— State  v. 
Smith.  8  Blackf .  489.  Where  the  substance  of  the  allegations  of  an  indict- 
ment were,  that  the  defendant  got  money  on  a  mortgage  of  land  which  he 
falsely  represented  to  be  well  wooded  and  timbered,  having  upon  it  a 
valuable  growth  of  hard  and  soft  wood  and  hemlock  bark,  and  containing 
one  hundred  acres;  whereas,  in  fact,  the  land  was  not  weU  wooded  and  weU 
timbered,  and  did  not  have  upon  it  a  valuable  growth  of  wood,  bark,  or 
timber,  and  did  not  contain  one  hundred  acres.  Held,  that  the  indictment 
was  bad,  in  that  the  charge  was  laid  inferentially,  and  not  directly  and 
positively. — State  v.  Paul,  69  Me.  215.  An  indictment  for  false  pretenses, 
charging  that  the  defendant  represented  a  horse  which  he  traded  to  prosecutor 
« to  be  all  right,  whereas  in  truth  and  in  fact  he  was  not  all  right,  but  dis- 
eased to  such  an  extent  as  to  render  him  worthless."  Held,  to  be  too 
indefinite,  and  a  motion  in  arrest  of  judgment  after  conviction  to  be  prop- 
erly aUowed.-^tate  v.  Lambeth,  80  N.  C.  893. 

1  Jones  V.  State,  22  Ha.  532;  State  v.  Williams,  108  Ind.  235;  Com.  v. 
Dunleay,  (Mass.)  26  N.  E.  Rep.  870. 

*  Pendry  V.  State,  18  Fla  191;  State  v.  Saunders,  63  Mo.  482;  Lutton  v. 
State,  14  Tex.  App.  518;  Hightower  v.  State,  23  Tex.  App.  451. 

*  State  V.  Conner,  110  Ind.  469;  State  v.  Webb,  26  Iowa  262;  State  v. 
Orvis,  18  Ind.  569;  State  v.  Lewis,  26  Kan.  123;  State  v.  Philbrick,  31  Me. 
401;  Com.  v.  Ooddard,  4  Allen,  312;  Cannon  v.  State,  (Tex.)  15  S.  W. 
Eep.  117. 

*  Epperson  v.  State,  42  Tex.  79. 

»  Cooke  V.  State,  83  Ind  402.    Contra,  Norris  v.  State,  25  Ohio  St.  217. 

*  Fenton  v.  People,  4  Hill  126;  Baker  v.  State,  14  Tex.  App.  332. 
^  State  V.  Butler,  (Minn.)  50  N.  W.  Rep.  582. 
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of  a  note  to  defendant  is  implied  in  an  averment  that  he 
obtained  the  signatures/  So  also,  an  indictment  for  obtain- 
ing, by  false  pretenses,  a  signature  to  a  note,  need  not  allege 
that  any  one  suffered  actual  loss  or  prejudice  thereby.*  It  k 
sufficient  to  show  that  the  instrument  on  its  face  is  one  cal- 
culated to  prejudice  the  person  who  has  signed  it,  though 
void  on  account  of  the  fraud.'  In  Florida,  an  indictment 
against  a  person  for  falsely  representing  himself  to  one  0.  to 
be  K.,  and  thereby,  under  false  pretense,  obtaining  money 
from  0. ,  should  show  the  relations  existing  between  C.  and  K. , 
so  as  to  show  upon  what  ground  K.  had  a  right  to  demand  of 
and  receive  the  money  from  0.*  In  Indiana,  an  indictment 
for  obtaining  goods  by  means  of  a  false  token  or  writing, 
which  fails  to  allege  that  the  token  or  writing  was  delivered 
by  the  defendant  and  received  by  the  prosecuting  witness  in 
exchange  or  payment  for  the  goods,  is  bad  on  motion  to  qaash.' 
In  Iowa,  it  is  not  necessary  that  the  indictment  should  state,  in 
terms,  that  credit  was  given  to  the  representations  alleged  to 
have  been  falsely  made,  when  it  contains  the  allegation  that 
by  the  representations  so  made  the  defendant  obtained  the 
property.*  In  Massachusetts,  where  an  indictment  charged 
that  defendant  falsely  pretended  that  a  certain  certificate  of 
shares  of  stock  was  genuine,  and  good  as  security  for  a  loan 
of  money  which  F.  was  induced  to  make  to  him  thereon ;  and 
the  certificate,  which  was  set  forth,  stated  that  F.  was  the 
owner  of  the  stock,  it  was  held  that  as  the  certificate,  although 
previously  made  in  the  name  of  the  lender,  would  not  become 
his  in  fact  until  the  loan  was  perfected  and  the  certificate 
delivered  to  him,  the  indictment  sufficiently  showed  in  what 

J  State  V.  Switser,  (Vt.)  22  Atl.  Rep.  724. 

>  People  V.  Genung,  11  Wend.  18;  26  Am.  Dec  594. 

'  People  V.  Criasie  4  Denio  525. 

«  Jones  ▼.  State,  22  Fla.  582. 

»  Wagoner  v.  State,  90  Ind.  504. 

•  State  V  McCJonkey,  49  Iowa  499.  S.  P.,  in  Ck)nnecticat,  State  v.  Penley, 
27  Conn.  587.  An  indictment  charging  obtaining  property  by  false  pre- 
tenses, omitted  the  word  '*  thereby/'  in  attempting  to  charge  that,  induced 
by  the  false  representations,  the  party  defrauded  parted  with  his  property. 
Held,  that,  the  meaning  being  clear,  the  indictment  should  be  deemed 
sufficient    (Reed,  J.,  dissenting.)— State  v.  Neimeier,  66  Iowa  634. 
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manner  F.  was  defrauded.  As  the  indorsements  on  the  oer- 
tificate  form  no  part  of  it,  they  need  not  be  set  out.*  In 
Missouri,  an  indictment  for  obtaining  money  or  property, 
by  means  of  a  sale  or  exchange  of  property,  effected  by  false 
pretenses,  should  set  forth  such  sale  or  exchange ;  and  the 
false  pretenses  should  be  alleged  to  have  been  made 
with  a  view  to  effect  such  sale  or  exchange,  and  it 
should  be  averred  that  by  reason  thereof  the  party  was 
induced  to  buy  or  exchange.  If  these  allegations  are  not  set 
out,  the  indictment  should  be  quashed."  In  New  York,  where 
there  was  no  direct  averment  that  the  pretenses  had  any 
influence  upon  the  mind  of  the  prosecutor,  it  was  held  that 
although  it  would  have  been  more  in  accordance  with  the  rules 
of  pleading  to  have  inserted  such  an  allegation,  yet  as  it  was 
alleged  that  by  the  false  pretenses  the  prisoner  obtained  the 
property,  it  was  held  that  the  indictment  was  suflBcient.*  In 
Texas,  an  indictment  charging  defendant  with  representing 
himself  to  B.  to  be  A.'s  agent,  and  with  presenting  a  false 
and  fraudulent  draft  on  A.  for  $50,  telling  B.  that  C.  had  told 
defendant  that  B.  would  cash  the  draft,  and  that  C.  desired 
B.  to  cash  it,  etc. ,  is  not  defective  in  failing  to  aver  that  B. 
and  C.  were  partners,  or  in  otherwise  showing  how  B.  was 
induced  to  part  with  money  on  the  pretended  request  of  C* 
In  Wisconsin,  it  is  a  sufficient  allegation  that  the  person 
deceived  believed  the  false  pretenses  to  be  true,  and  relied 
upon  their  truth,  where  it  is  alleged  that  the  person  deceived, 

»  Com.  V.  Coe,  115  Mass.  481. 

*  State  V.  BonneU,  46  Mo.  895. 

*  Clark  V.  People,  2  Lans.  829,  disapproving  State  v.  Phllbrick,  81  Me.  401. 
An  indictment  for  grand  larceny  charged  defendant  with  stealing  a  certain 
sum  of  money,  under  the  ^oUowing  circumstances:  That  he  was  employed 
by  the  county  board  to  make  repairs  and  to  furnish  materials  in  the  plumb- 
ing and  ventilating  of  the  court-house,  and  that  in  his  bill  therefor,  which 
was  f uUy  paid,  he  falsely  pretended  that  he  had  furnished  a  quantity  of 
material  in  excess  of  what  he  actually  furnished,  *'  with  intent  to  defraud 
and  deprive  the  county  of  its  money,''  etc.,  and  that,  "  by  color  and  aid  of 
the  false  and  fraudulent  representations,"  he  did  steal  the  said  sum.  Held, 
that  the  indictment  was  not  demurrable  for  failure  to  allege  that  the 
money  was  paid  defendant  in  reliance  on  such  false  representations. — 
People  y.  Rice,  59  Hun.  616. 

«  May  V.  State,  17  Tex.  App.  218. 
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^^  then  and  there  believing  said  false  and  fraudulent  pretenses 
so  made  by  the  defendant,  and  being  deceived  thereby,  was 
induced  by  reason  of  said  false  pretenses  to  deliver,  and  did 
then  and  there  deliver,"  etc.' 

§  422.  Averment  of  intent^  or  scienter. — ^The  indictment 
must  allege  that  the  false  pretenses  were  "knowingly"  made;' 
also  the  intent  with  which  the  property  was  acquired;  it 
cannot  be  inferred  from  the  acts  alleged.'  Otherwise  as  to  the 
intent,  according  to  the  Vermont  cases;*  though  even  in  that 
State  an  indictment  which  fails  to  allege  that  the  signatures 
were  obtained  designedly  is  insufficient.* 

In  Alabama,  under  Crim.  Code,  1886,  §§  3811,  4383, 
allowing  the  intent  to  be  alleged  in  the  alternative,  "to 
injure  or  defraud"  an  indictment  charging  an  "intent  to 
defraud  "  alone,  is  sufficient.*  In  California,  to  justify  a  con- 
viction for  the  statutory  oflfense  of  selling  land  twice,  it  is 
necessary  to  charge  in  the  indictment,  and  prove  at  the  trial, 
the  first  and  second  sales,  barter,  or  disposal  of  the  land,  as 
specified  in  the  statute;  and  that  such  second  sale,  etc.,  was 
for  a  valuable  consideration,  and  was  made  fraudulently,  that 
is,  with  intent  to  defraud  either  the  first  or  second  purchaser. 
In  such  a  case,  the  second  sale  is  not  fraudulent  within  the 
meaning  of  the  statute,  if  made  to  parties  at  their  request, 
and  after  being  fully  informed  by  the  grantor  of  the  fact  and 
the  tenor  of  the  first  sale. '  In  Florida,  an  indictment  under 
McClel.  Dig.  p.  364,  §  41,  for  falsely  personating  another, 
and  thereby  procuring  money,  is  insufficient  if  it  does  not 
state  that  defendant  intended  to  convert  the  money  to  his  own 
use.*    In  Indiana,  in  an  indictment  under  2  Rev.  St.  436, 

'  State  V.  Kube,  20  Wis.  217;  91  Am.  Dec.  390. 

'  Maranda  v.  State.  44  Tex  442;  Hirsh  v.  State,  1  Tex.  App.  893;  State  r. 
Blauvelt,  88  N.  J  L.  306. 

» Stringer  v.  State,  13  Tex.  App.  520,  overruling  Tomkins  v.  State,  88 
Tex.  228. 

*  State  V.  Bacon,  7  Vt.  222;  State  v.  Switser,  22  Atl.  Rep.  724. 

»  State  V.  SwitBer,  22  Atl.  Rep.  724. 

«  White  V.  State,  86  Ala.  69. 

1  People  V.  Garnett,  86  Cal.  470;  95  Am.  Dec.  126. 

«  Jones  V.  State,  22  Fla.  582. 
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§  27,  for  obtaining  board  and  lodging  by  false  representa- 
tions as  to  one's  property,  etc.,  a  charge  that  they  were 
*'  designedly  *'  made  with  intent  to  defraud,  imputes  a  knowl- 
edge of  the  falsity  of  the  representations.  ^  In  Louisiana,  an 
indictment  under  Eev.  St.  §  813,  providing  for  punishing  any 
one  who  by  any  false  pretense  ^^  shall  obtain  from  any  person 
any  money  or  any  property,  with  intent  to  defraud  him  of  the 
same,"  which  charges  defendant  with  obtaining  by  false  pre- 
tenses the  property  of  another,  "  with  intent  to  defraud,"  is 
sufficient.*  In  Maryland,  Code,  art.  27,  §  291,  providing  that 
in  such  indictment  it  is  sufficient  to  allege  that  defendant  did 
the  act  with  intent  to  defraud,  without  alleging  his  intent  to 
have  been  to  defraud  any  particular  person,  and  that  it  is 
sufficient  to  describe  the  instrument  by  any  designation  by 
which  it  is  usually  known,  or  by  its  import,  relates  only  to 
the  manner  of  alleging  the  facts  and  bringing  them  in  the 
record,  but  does  not  dispense  with  the  necessity  for  their 
averment.*  In  Massachusetts,  in  an  indictment  for  obtaining 
a  signature  to  a  written  instrument  by  a  false  pretense  with 
intent  to  defraud,  the  fraudulent  intent  is  an  essential  element 
of  the  o£fense,  and  must  be  distinctly  charged  by  an  affirma- 
tive allegation,  and  not  by  way  of  inference  or  argument 
merely.*  In  Missouri,  an  indictment  for  obtaining  a  stock  of 
goods  in  exchange  for  a  tract  of  land  under  false  pretenses 
cannot  dispense  with  an  allegation  of  the  scienter  by  alleging 
that  the  defendant  "designedly,"  feloniously,  and  falsely 
pretended  that  he  was  the  owner  of  the  land.*  But  the 
scienter  is  sufficiently  averred  by  a  statement  that  ' '  all  of 
which  the  said  A.  then  and  there  well  knew, ' '  etc.  *  In  New 
Hampshire,  where  a  general  intent  to  defraud  is  sufficient  to 

1  State  ▼.  Snyder,  68  Ind.  208. 

*  State  y.  Lewis,  41  La.  An.  591. 

*  State  V.  Blizzard,  70  Md.  885. 

*'  Ck>m.  ▼.  Dean,  110  Mass.  64.  An  indictment  alleged  that  defendant 
made  certain  false  pretenses,  and  **then  and  there  asked  and  requested" 
the  person  defrauded,  "in  consideration  thereof,  to  pay  and  deliver"  to 
defendant  the  money  in  question.  Held^  that  defendant's  purpose  in  mak- 
ing such  pretenses  was  sufficiently  set  forth.— Ck>m.  ▼.  Howe,  183  Mass.  850. 

'  State  V.  Bradley,  68  Mo.  140.    Compare  State  v.  SmaUwood,  Id.  102. 

«  State  V.  Janson,  80  Mo.  97. 
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constitute  the  offense,  an  allegation  thereof  need  not  designate 
the  person  against  whom,  or  the  manner  in  which,  it  was  to 
be  consummated.*     In  Xew  York,  an  indictment  for  receiving 
and   storing  for  hire  by  false  weights  and  measures,   must 
charge  the  acts  and  intents  of  the  prisoner  to  have  been  felo- 
nious ;  and  it  must  name  the  person  defrauded,  or  aver  that 
he  was  to  the  jurors  unknown.*     Where  the  case  made  by  the 
indictment  was,  that  the  prosecutor  having  taken  a  promis- 
sory note  payable  to  his  own  order,  for  a  debt  due  to  himself 
from  the  defendant,  was  induced  to  indorse  and  deliver  it  back 
to  the  defendant,  and  there  was  no  averment  that  the  defend- 
ant obtained  the  indorsement  of  the  prosecutor  with  intent 
afterward  to  negotiate  it  on  his  own  account,  it  was  held  that 
a  conviction  could  not  be  sustained.'     In  North  Carolina,  an 
indictment  charging  that  defendant  willfully,  etc.,  pretended 
to  prosecutor  that  he  had  cut  for  him,  for  the  use  of  another, 
twenty  cords  of  wood,  whereas,  in  truth  and  in  fact,  he  had 
not  cut  the  same,  and  by  means  of  said  false  pretense  did 
obtain  from  prosecutor  $3   in   money,  with   intent,   etc.,  is 
sufficient.     An  averment  that  the  act  was  done  with  felonious 
intent  is  surplusage.*     In  Ohio,  an  indictment  is  sufficient  if 
it  allege  that  the  goods  were  obtained  by  the  defendant  by 
means  of  the  false  pretenses,  and  with  the  fraudulent  intent 
particularly  stated,  without  other  averment  that  the  owner 
relied  upon,  and  was  induced  thereby  to  part  with  the  goods.* 
In  Pennsylvania,  since  the  passage  of  the  Crim.  Proc.  Act  of 
March  30,  1860,  it  has  not  been  necessary  either  to  allege  or 

>  State  V.  Keneston,  59  N.  H.  86. 

«  People  V.  FiBh,  4  Parker  206. 

'  People  V.  Chapman,  4  Parker  56. 

<  State  V.  Eason,  86  N.  C.  674.  Code,  N.  C,  §  1025,  providing  for  the 
punishment  of  any  one  who  by  false  pretense  obtains  from  another  any 
money  or  property  **  with  intent  to  cheat  or  defraud  any  person  of  the 
same,"  provides  also  that  it  is  sufficient  to  allege  in  the  indictment  **  that 
the  party  accused  did  the  act  with  intent  to  defraud,  without  alleging  an 
intent  to  defraud  any  particular  person."  Heldy  that  an  indictment  wliioh 
charges  defendant  with  obtaining  by  false  pretenses  the  property  of  a  per- 
son named  ''with  intent  to  cheat  and  defraud,  to  the  great  damage "(tf 
such  person,  is  sufficient. — State  v.  Burke,  12  S.  E.  Rep.  1000. 

*  Norris  v.  State,  25  Ohio  St.  217;  18  Am.  Rep.  291. 


§  423.]  FALSE    PRETENSES.  697 

prove  the  person  intended  to  be  defrauded/  In  Texas,  the 
enactment  commonly  called  the  "Common  Sense  Indictment 
Act,"  dispenses,  in  indictments  for  swindling,  with  the  pre- 
viously-required averments  of  the  falsity  of  the  pretenses  and 
the  guilty  knowledge  of  the  accused.  Therefore,  those  aver- 
ments are  not  necessary  in  an  indictment  for  swindling  pre- 
sented since  that  act  took  effect.' 

§  423.  Description  of  the  property — (a)  OeneraZly, — As 
a  general  rule,  the  same  degree  of  certainty  is  required  in  the 
description  of  the  goods  in  an  indictment  for  obtaining  them 
by  false  pretenses  as  in  the  description  of  the  property  alleged 
to  be  stolen,  in  larceny.  A  general  charge  that  the  defendant 
obtained  "goods  and  money  "  of  the  prosecutor,  to  the  value 
of  fifty  dollars,  is  too  vague  and  indefinite ;  the  goods  should 
be  described  by  the  names  usually  appropriated  to  them,  and 
the  monev  should  be  described  at  least  bv  the  amount,  as  so 
many  dollars  and  cents.  *  The  property  should  be  described  with 
at  least  such  certainty  as  to  enable  the  jury  to  decide  whether 
the  chattel  proved  to  have  been  obtained  is  the  same  as  that 
upon  which  the  indictment  was  found.*  The  property  should 
be  described  with  reasonable  certainty,  not  in  the  disjunctive ; 
— e,  y.,  as  "twentj'^-four  or  twenty -five  steers  or  head  of 
cattle."*  An  indictment  in  which  the  property  is  merely 
described  as  "a  certain  lot  of  dry  goods,"  is  bad.'  But  an 
indictment  which  sets  out  that  defendant  obtained,  by  false 
representations,  certain  house  moldings,  inside  doors,  corner 
blocks,  and  finishing  boards  for  houses,  of  the  value  of  $500, 
contains  a  sufficient  description  of  the  property,  and  a  suffi- 
cient statement  of  its  value.  ^  And  the  indictment  need  not 
inention  all  the  property  which  the  defendant  obtained  by  the 
false  pretenses.  *    Where  the  indictment  charges  that  defendant 

»  Com.  V.  McClure,  12  Phila.  579. 
«  Arnold  v.  State,  11  Tex.  App.  473. 
«  State  V.  Reese,  83  N.  C  637. 

*  State  V.  Kube,  20  Wis.  217;  91  Am.  Dec.  890. 
» Com.  V.  France,  2  Brews.  568. 

*  Redmond  v.  State,  ^  Ohio  St.  81. 

^  Hagerman  v.  State,  (N.  J.)  28  Atl.  Rep.  857. 

*  People  V.  Parish,  4  Denio  158. 
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intended  to  cheat  the  prosecutor  out  of  twenty  acres  of  land, 
the  excess  in  quantity  over  thirty-five  acres,  there  should  be 
an  averment  that  there  was  in  fact  such  an  excess  of  twentv 
acres.  *  So  an  indictment  for  the  fraudulent  conveyance  of 
real  estate  without  giving  notice  of  an  incumbrance  thereon, 
which  alleges  that  the  defendant  conveyed  a  certain  parcel  of 
land  in  the  city  of  Salem,  county  of  Essex,  without  any  other 
terms  of  description,  is  bad  for  uncertainty.* 

(J)  Signatxive  obtained. — An  indictment  under  Ala.  Rev. 
Code,  §  3715,  for  obtaining  a  signature  to  a  written  instru- 
ment by  false  pretenses,  merely  describing  the  instrument  by 
name,  is  bad  on  demurrer.  The  substance  or  tenor  of  the 
instrument  should  be  shown.'  In  Minnesota,  an  averment 
that  the  instrument  signed  was  a  ''warranty  deed"  show's 
sufficiently  that  it  may  prejudice  the  person  signing.*  In  Isew 
Hampshire,  the  description  must  show  that  the  instrument 
obtained  was  in  writing.'  In  the  Ohio  act  of  Feb.  21,  1873, 
making  it  an  offense  to  procure  by  any  false  pretense  or  pre- 
tenses the  signature  of  a  person  to  a  promissory  note  "as  the 
maker  thereof,"  the  words  "as  the  maker,"  constitute  a 
material  part  of  the  description  of  the  offense,  and  must  be 
averred  in  the  indictment.* 

{c)  Money,  —  In  Arkansas,  an  indictment  for  receiving 
money  by  falsely  personating  another,  must ,  describe  it  with 
the  same  particularity  and  certainty  as  in  an  indictment  for 

>  State  V.  Burrows,  11  Ired.  477. 

^  Com.  V.  Brown,  15  Gray  189.  An  indictment  for  the  fraudulent  removal 
and  concealment  by  the  defendant  of  his  own  personal  property,  with 
intent  to  place  it  beyond  the  control  of  the  mortgagee,  described  the  prop- 
erty as  *'a  large  quantity  of  ready  made  clothing,  the  whole  of  the  value  of 
five  hundred  dollars,  a  large  quantity  of  dry  goods,  the  whole  of  the  value  of 
five  hundred  dollars,  a  large  quantity  of  boots  and  shoes,  the  whole  of  the 
value  of  five  hundred  doUar8,»and  a  large  quantity  of  hats  and  caps,  the 
whole  of  the  value  of  five  hundred  dollars,  which  said  personal  property 
the  jurors  cannot  more  particularly  describe."  IZisId,  sufficient. --Com.  r. 
Stangford,  112  Mass.  289. 

*  Langford  v.  State,  45  Ala.  26. 

*  State  V.  Butler,  50  N.  W.  Rep.  532. 
»  State  V.  Falconer,  59  N.  H.  585. 

*  Ellars  V.  State,  25  Ohio  St.  385. 
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larceny.'  In  Indiana,  an  indictment  for  obtaining  under  false 
pretenses  "twenty-five  dollars  in  money  of  the  personal 
goods  and  chattels"  of  another  is  defective  in  not  de- 
scribing the  property  with  sufficient  particularity.*  When 
a  person  is  indicted  for  obtaining,  by  false  pretenses,  a 
check  for  the  payment  of  money,  the  indictment  should 
set  out  the  substance  of  such  check,  at  least,  or  present 
a  substantial  reason  for  a  failure  to  do  so.'  In  Massachusetts, 
an  indictment  which  avers  that  S.  delivered,  and  the  defend- 
ant received,  forty-six  dollars  of  the  money  and  property 
of  the  said  S.,  is  sufficient  without  describing  the  money.*" 
A  description  of  property  obtained  by  false  pretenses,  as  "a 
check  and  order  for  the  payment  of  money"  is  sufficient, 
without  setting  out  the  check.*  In  Virginia,  where  a  statute 
made  the  offense  consist  in  the  fraudulent  obtaining  of  money, 
goods  or  chattels,  an  indictment  was  held  insufficient  which 
charged  the  obtaining  by  means  of  a  counterfeit  letter,  one 
hundred  dollars  in  a  note  of  the  Bank  of  Virginia,  on  the 
ground  that  a  bank  note  was  not  money  within  the  meaning 
of  the  statute.  But  an  indictment  was  held  good  which 
alleged  the  obtaining  from  the  Bank  of  Virginia,  by  similar 
means,  of  fifty  dollars  in  money  current  in  Virginia.*  In 
Wisconsin,  the  description  of  the  property  is  uncertain,  where 
it  is  described  in  one  of  the  counts  as  "a  sealed  package  of 
the  value  of  sixty  dollars,  of  the  proper  goods,  chattels,  and 
property  of  said  Christian  Kube. ' '  The  words  '  *  bank  bills ' ' 
cannot  be  rejected  as  unnecessarily  introduced,  in  an  indictment 
for  obtaining,  by  false  pretenses,  a  package  of  money  in 
*'bank  bills."  These  words  are  descriptive  of  the  property 
in  the  package.^ 

§  424.  Averment    of    ownership. —  An    indictment    for 
obtaining  goods  by  false  pretenses,  must  contain  an  averment 

>  Treadaway  v.  State,  87  Ark.  448;  Jamison  y.  State,  Id.  445. 

*  Smith  ▼.  State,  88  Ind.  159. 

*  DonneU  v.  State,  64  Ind.  496. 

*  Ck>m.  V.  linooln,  11  AUen,  d88. 

*  C:k>m.  V.  Coe.  115  Mass.  481. 

*  Com.  y.  Swioney,  1  Ya.  Gas.  146, 100, 161,  note. 
« State  V.  Kube,  90  Wis.  217;  91  Am.  Dec.  890. 
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of  ownership,  or  give  a  reason  for  not  making  the  averment.* 
An  indictment  for  obtaining,  by  false  pretenses,  the  signature 
of  a  person  to  a  deed  of  land,  must  charge  that  the  prosecutor 
owned,  or  had  some  interest  in  the  land  described  in  the  deed, 
or  that  the  deed  contained  covenants  making  him  liable  to  an 
action;  and  the  deed  must  be  set  out.*  An  indictment  for 
obtaining  money  under  false  pretenses  from  the  teller  of  a 
bank,  the  money  belonging  to  the  bank,  should  allege  the 
ownership  to  be  in  the  bank,  instead  of  in  the  teller.'  An 
indictment  for  selling  property  conditionally  mortgaged,  with 
intent  to  defraud,  must  allege  that  previous  to  the  sale,  the 
mortgage  had  become  absolute  by  the  happening  of  the  con- 

*  State  ▼.  Lathrop,  15  Vt.  279;  State  v.  Smith,  8  Blackf.  489;  Leobold  ▼. 
State,  88  Ind.  484;  Waahington  v.  State,  41  Tex.  588;  Ladd  v.  State,  17  Fla. 
215;  Thomson  v.  People,  24  lU.  60;  76  Am.  Dec.  788;  HaUey  v.  State,  48  Ind. 
509;  Bard  v.  State,  89  Tex.  609;  Mays  v.  State,  28  Tex.  App.  484. 

^  Dord  V.  People,  9  Barb.  671.  An  indictment  for  obtaining  money  by 
false  pretenses,  averred  that  K.  presented  a  forged  writing  as  true,  to  S. 
W.,  Jr.,  representing  that  his  mother  had  signed  it,  and  wished  him  *'  to 
obtain  seven  dollars  from  his  employers,"  and  give  it  toK.,  and  that  the  son 
believing  the  representations,  procured  from  his  employers  the  said  sum  of 
seven  doUars  of  the  proper  moneys  of  S.  W.,  Sr.  But  the  indictment  did 
not  show  how  the  moneys  so  obtained  were  the  property  of  S.  W.,  the 
elder.  Held,  that  the  indictment  was  bad  and  the  prisoner  entitled  to 
judgment. — People  v.  Krummer,  4  Parker  217. 

'  Jones  V.  State,  22  Fla.  582.  An  information  which  alleges  that  defend- 
ant, with  intent  to  cheat  and  defraud  W.  T.,  did  make  certain  false  repre- 
sentations to  W.  G.  T. ,  by  means  of  which  defendant  obtained  money  of 
the  property  of  W.  T. ,  is  insufficient  where  it  does  not  allege  that  W.  G.  T. 
was  the  agent  of  W.  T.— Jacobs  v.  State,  (Neb.)  47  N.  W.  Rep.  422.  An 
indictment  under  Rev.  St.  Mo.  1879,  g  1561,  for  cheating,  which  sets  out  that 
the  defendant  attempted  to  cheat  certain  '*  persons,  firms,  and  corporations, 
composing  a  voluntary  association  known  as  the  *  Brewers*  Association  of 
St.  Louis  and  East  St.  Louis,'  a  more  particular  description  of  which  said 
persons,  firms,  and  corporations  and  of  said  association  is  to  the  jurors 
unknown,*'  etc.,  is  bad,  because  it  does  not  sufficiently  set  forth  the  names 
of  the  persons  who  were  to  be  cheated. — State  v.  McChesney,  90  Mo.  120. 
C,  owning  certain  cows,  sold  them  to  W.,  taking  back  a  mortgage  thereon 
to  secui-e  the  purchase  money.  W.,  with  C's  consent,  advertised  them  for 
sale.  C.  to  select  notes  realized  from  the  sale,  in  satisfaction  of  the  mort- 
gage. This  arrangement  was  publicly  announced  to  the  bidders,  and  B. 
bought  the  cows,  inducing  C,  by  certain  representations  as  to  his  standing, 
to  take  his  note.  On  indictment  of  D.  for  obtaining  the  cows  by  false  pre- 
tenses,—/i€Zd,  that  C.  was  properly  alleged  to  be  their  oi^er.— Barber  v. 
People,  17  Hun  866. 
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dition.*  Under  Crim.  Code  Ky.  §  128,  providing  that  if  an 
indictment  for  an  offense  involving  an  injury  to  property 
describes  such  oflfense  with  sufficient  certainty  to  identify  the 
act,  an  erroneous  allegation  as  to  the  ownership  of  such  prop- 
erty is  not  material,  an  indictment  for  obtaining  money  by 
false  pretenses,  which  describes  the  money  obtained,  and 
alleges  that  it  was  not  the  property  of  the  accused,  is  sufficient, 
though  it  alleges  that  the  money  belonged  to  a  married  woman 
who  is  shown  to  have  had  no  separate  estate.* 

§  425.  Ayermeiit  of  value. — In  some  jurisdictions  the 
indictment  need  not  charge  that  the  property  was  of  a  partic- 
ular value.'  Thus,  an  indictment  which  charges  that  by 
means  of  false  pretenses,  the  defendant  obtained  "sixty-five 
dollars  in  money,"  is  sufficiently  definite  and  certain  without 
an  additional  averment  of  the  value  of  the  money.*  And  in  an 
indictment  for  unlaAvfnlly  offering  to  sell  promissory  notes, 
the  signatures  to  which  had  been  procured  by  false  pretenses, 
it  is  not  necessary  to  allege  that  the  notes  are  of  any  value, 
where  a  copy  of  them  is  set  forth.*  In  New  Hampshire, 
however,  an  indictment  for  the  unlawful  and  fraudulent  sale 
of  mortgaged  property  contrary  to  the  statute,  must  aUege 
the  value  of  the  property  at  the  time  of  the  sale.' 

§  426.  Joinder  of  counts. — In  Indiana,  where  the  first  and 
third  counts  charged  false  pretenses  against  A.  and  B.,  while 

>  State  T.  Devereauz,  41  Tex.  888. 

*  Hennessey  v.  CJom.,  88  Ky.  801.  An  indictment  charged  that  the 
defendant  falsely  pretended  to  S. ,  with  the  intent  to  defraud,  that  he 
had  been  sent  by  M.  to  S.  to  get  certain  musical  instruments  for  M. ,  and 
that  the  defendant  had  obtained  them.  The  evidence  showed  that  the 
instruments  belonged  to  the  estate  of  M.*s  deceased  husband,  on  which  M. 
had  never  obtained  letters  of  administration,  and  were  in  the  possession  of 
8.  Heldf  that  either  S.  or  M.  had  sufficient  interest  in  said  instruments  to 
warrant  a  conviction  upon  proof  of  the  intent  to  defraud  either  of  them. — 
Mack  V.  State,  68  Ala.  188. 

*  People  V.  Stetson,  4  Barb.  161;  State  v.  Dorr.  88  Me.  498;  State  v.  GUles- 
pie,  80  N.  C.  396. 

*  Oliver  v.  State,  87  Ala.  184;  State  v.  Kube,  20  Wis.  217;  91  Am.  Dec. 
890. 

*  Umbenhauer  v.  State,  4  Ohio  Cir.  Ct.  878. 
«  State  V.  Ladd,  82  N.  H.  110. 
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the  second  and  fourth  counts  included  alsoC,  the  same  felony 
being  charged  in  all  of  the  counts,  it  was  held  that  the  indict- 
ment  was  good.'  In  Iowa,  an  indictment  containing  two 
counts,  one  charging  defendant  with  obtaining  property  under 
false  pretenses,  and  the  other  with  obtaining  the  signature  to 
a  note  by  false  pretenses,  both  having  reference  to  the  same 
transaction,  charges  but  one  offense,  which  might  properly 
have  been  charged  in  a  single  count.*  In  Ehode  Island,  an 
indictment  which  alleges  in  one  count  the  possession,  and  in 
another  the  uttering,  of  a  forged  bank  bill,  with  an  intent  tf 
defraud,  does  not  charge  a  common-law  cheat.*  In  Tennessee, 
counts  for  obtaining  money  by  false  pretenses,  and  for  pass- 
ing forged  paper  may  be  joined.* 

§  427.  Instances  of  insuffleient  indictments. —  In  Cali- 
fornia, an  information  charging  that  defendant  *' knowingly 
and  designedly,  by  false  and  fraudulent  representations  and 
pretenses,  defrauded"  one  T.  of  certain  property,  describing 
it,  but  which  alleges  none*  of  the  facts  constituting  the  fraud, 
is  insufficient,  as  Pen.  Code  Cal.,  §  952,  subd.  3,  provides  that 
an  indictment  must  be  direct  and  certain  as  to  '^  the  particular 
circumstances  of  the  offense  charged,  when  they  are  necessary 
to  constitute  a  complete  offense."*  In  Indiana,  an  indictment 
charging  that  defendant  presented  to  one  N.  certain  checks, 
and  represented  to  him  that  they  were  good,  and  of  nearly 
par  value,  by  means  of  which  pretense  he  obtained  from  If.  a 
set  of  harness,  is  bad  in  not  alleging  that  the  checks  were 
delivered  to  N.  or  received  by  him  in  payment  for  the  harness.' 
And  an  indictment  for  obtaining  a  signature  to  a  note  by 
false  pretenses,  charging  that  the  pretenses  were  made  to 
induce  K.  to  become  the  security  of  L.  on  a  $600  note,  but 
that  instead  of  going  security  he  became  a  principal,  and  made 

*  easily  v.  State,  82  Ind.  62. 

*  State  V.  House,  56  Iowa,  466. 
»  State  V.  Brown,  4  R.  I.  628. 

*  Foute  y.  State,  15  Lea  712.  Requisites  of  an  indictment  for  obtaining 
money  under  false  pretenses  considered,  in  respect  to  the  propriety  ot 
joining  counts  for  embezzlement.— -State  v.  Lincoln,  49  N.  H.  464. 

*  People  V.  McKenna,  81  Cal.  168. 

*  Johnson  v.  State,  11  Ind.  481. 
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a  note  for  $600  payable  to  L.,  is  bad  for  ambiguity  and 
uncertainty.'  In  Kansas,  a  charge  that  certain  persons 
caused  one  of  their  number  to  have  his  life  insured  for  the 
benefit  of  his  wife,  and  then  falsely  pretended  that  the  insured 
was  injured ;  that  he  died  and  was  buried ;  that  his  body  was 
stolen  from  the  grave ;  that  all  was  done  for  the  purpose  of 
obtaining  the  insurance  money  from  the  insurer;  and  that 
they  were  frustrated  in  the  attempt  before  the  offense  was 
consummated ;  without  alleging  to  whom  the  false  representa- 
tions and  pretenses  were  made ;  and  without  stating  that  the 
beneficiary  in  the  policy  was  connected  or  co-operated  with 
them,  or  had  any  knowledge  of  their  acts ;  and  which  does 
not  state  that  the  defendants  intended  to  lead  the  beneficiary 
to  believe  that  the  insured  was  dead,  or  to  procure  her  to  pre- 
sent a  claim  for  the  insurance  money,  or  to  obtain  from  her 
the  policy  or  a  transfer  of  the  same ;  and  which  did  not  aver 
the  means  by  which  the  money  was  intended  to  be  obtained, — 
does  not  state  a  punishable  attempt  to  obtain  money  by  false 
pretenses.'  In  Maine,  an  indictment  alleging  that  defendant, 
to  induce  R.  to  part  with  a  note  wliich  E.  held  against  him, 
pawned  a  watch  as  a  pledge  that  he  would  do  a  certain  thing, 
falsely  representing  the  watch  to  be  worth  a  sum  exceeding  its 
real  value,  and  also  that  it  was  the  property  of  his  wife ;  but 
not  alleging  that  he  represented  he  was  authorized  by  her  to 
part  with  it,  is  bad  on  demurrer.'  In  Michigan,  an  informa- 
tion for  obtaining  money  under  false  pretenses  as  to  the 
quantity  and  value  of  land  bargained  for,  averring  no  facts  to 
connect  the  representations  and  the  alleged  result,  is  essentially 
defective.*  And  an  information  charging  the  obtaining  of  the 
signature  of  a  person  to  two  notes  on  false  and  fraudulent 
representations  as  to  the  B.  Company,  whose  agent  defendant 

1  State  V.  Locke,  85  Ind.  419.  The  rule  that  an  indictment  for  false  pre- 
tenses must  allege  tliat  the  goods  were  obtained  by  representing  that  the 
false  token  was  the  corresponding  true  one, — applied  to  an  order  for  goods 
signed  "elirere  lowtrheiser,'*  falsely  represented  to  be  that  of  Ezra 
LoutKenbeiaer.— Abbott  v.  State,  59  Ind.  70. 

*  In  re  Schorman,  40  Kan.  588. 

*  State  ▼.  Estes,  46  Me.  150. 

«  Enders  v.  People,  20  Mich.  388. 
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pretended  to  be,  which  does  not  state  the  consideration  of  the 
notes,  to  whom  they  were  payable,  and  whether  negotiable  or 
not,  or  whether  they  were  used  in  any  dealings  between  the 
maker  and  such  company,  or  respondent  and  the  company,  is 
insufficient,  as  not  showing  any  causal  connection  between  the 
false  representations  and  the  giving  of  the  notes.*  Under 
How  St.,  §  9252,  making  it  a  criminal  oflfense  for  any  person 
to  falsely  pretend  to  be  a  justice  of  the  peace,  sheriff, 
constable  or  coroner,  or  falsely  take  upon  himself  to  act  or 
officiate  in  any  office  or  place  of  authority,  a  conviction  can- 
not be  had  on  an  information  charging  defendant  with 
assuming  to  be  a  member  of  the  metropolitan  police  force  of 
Detroit,  without  alleging  that  he  undertook  to  act  as  such.' 
In  Missouri,  an  indictment  under  Rev.  St.  §  1561,  which 
substituted  ''valuable  thing"  for  ''property,"  in  the  form 
described  thereunder,  and,  after  the  recitals,  concluded  with  a 
separate  paragraph,  beginning,  "All  and  singular,  by  means 
and  by  use  of  a  trick,"  etc.,  thus  failing  to  connect  the  charge 
with  what  had  gone  before  by  proper  words,  is  bad.'  Under 
said  §  1561,  providing  that  a  person  who,  with  intent  to 
defraud,  shall  obtain  the  property  of  another  by  means  of 
deception,  shall  be  guilty  of  a  felony,  an  indictment,  charging 
that  a  deed  belonging  to  certain  parties  was  fraudulently 
obtained  from  them  by  the  accused,  yet*  alleging  that  such 
parties  had  executed  and  delivered  the  deed  to  a  third  person, 
is  bad,  as  the  deed  is  the  property  of  the  third  person  and  he 

'  People  V.  Brown,  71  Mich.  296. 

'  People  V.  Cronin,  80  Mich.  646.  An  information  alleged  that  defendant 
falsely  represented  that  he  was  collecting  money  for  a  woman  whose  son 
was  killed  in  an  accident,  and  that  B.,  being  deceived  thereby,  delivered  to 
him  $5  of  the  moneys  of  the  Detroit  Stove  Works.  Held^  that  the  inform- 
ation was  fataUy  defective  in  failing  to  allege  that  B.  had  any  connection 
with  the  stove  works,  as  agent  or  otherwise.  Tlie  information  was  also 
defective,  in  that  it  failed  to  allege  that  defendant  knew  that  the  represent- 
ations so  made  by  him  were  false.  Tliere  was  no  direct  allegation  that 
defendant's  representations  were  false  in  fact.  It  was  merely  aUeged  that 
he  was  not  authorized  to  collect  any  money  for  the  woman  in  question,  and 
that  no  such  accident  as  that  described  by  him  had  occurred.  HeU 
insufficient  as  a  denial  of  defendant's  representations.— People  v.  Behee,  51 
N.  W.  Rep.  515. 

»  State  V.  Clay,  100  Mo.  571. 
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alone  can  be  defrauded.*  In  South  Carolina,  under  the 
statute  of  1791,  an  indictment  was  held  insufficient,  which 
merely  alleged  that  the  defendant,  falsely  and  fraudulently 
pretending  that  a  certain  mulatto  was  a  slave,  did  falsely 
cheat  and  defraud  one  A. ,  by  selling  said  mulatto  to  him  for  a 
slave,  when  said  mulatto  was  free.' 


CHAPTER  XLVIII. 

EVIDENCE  ;  DEFENSES  ;  VARIANCE. 

§  428.  What  evidence  is  adxniBsible,  generally. 
429.  Proof  of  deUvery  of  property. 

480.  Proof  of  guilty  knowledge. 

481.  Proof  of  felonious  intent. 

482.  Proof  of  credit  given. 
488.  Sufficiency  of  evidence. 

484.  Burden  of  proof. 

485.  Defenses,  generaUy. 

486.  Intention  to  restore  property. 

487.  Variance. 

§  428.  What  evidenee  is  admissible — {a)  Generally. — 
An  indictment  for  obtaining  property  by  false  pretenses  is 
sustained  by  proof  of  a  verbal  pretense  made  with  intent  to 
cheat  and  defraud,  and  which  induced  a  person  to  part  with 
his  property  or  give  credit.'  On  trial  ''for  obtaining  goods 
under  false  pretenses,"  proof  of  forgery  is  admissible,  because 
a  greater  crime  includes  a  lesser.*  Where  the  question  is, 
whether  a  check  was  drawn  on  a  bank  by  a  person  who  had 
no  funds  therein,  and  the  accused  waives  the  production  of  the 
books  of  the  bank,  the  book-keeper  of  the  bank  is  a  competent 
witness  to  show  that  at  the  date  of  the  transaction  there  were 

»  State  V.  Dowd,  8  S.  W.  Rep  7. 
»  State  V.  Wilson,  2  Const.  R.  185. 
»  State  V.  Duckworth,  3  Dutch  328. 
*  V^atson  V.  People,  64  Barb.  130. 
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no  fands  in  the  bank  for  the  payment  of  the  check/  In  a 
prosecution  for  obtaining  money  by  means  of  an  alleged  bogus 
bond,  an  experienced  police  officer  may  give  his  opinion 
whether  the  bond  was  genuine  or  not.*  But  on  trial  for 
obtaining  a  bank  check  in  exchange  for  a  note,  by  falsely  pre- 
tending that  the  note  was  genuine,  the  testimony  of  a  witness 
that  he  heard  the  maker  of  the  note  say  that  the  defendant  bad 
a.uthority  to  use  his  name  upon  the  note,  and  that  it  was  signed 
by  his  authority,  is  mere  hearsay  and  inadmissible.'  To  prove 
injury  to  the  purchaser  by  the  fraudulent  exhibition  of  a  false 
cotton  sample,  the  difference  in  value  between  the  cotton  as 
delivered  and  that  represented  by  the  sample,  at  the  time  and 
place  of  sale,  must  be  shown ;  if  the  purchaser  shipped  the 
cotton  to  Mobile,  and  there  sold  it  at  a  small  advance  on  the 
price  paid  by  him,  the  prosecution  cannot  be  allowed,  for  the 
purpose  of  showing  injury  or  damage  to  him,  to  prove  that 
the  cost  of  transportation  to  Mobile  was  greater  than  this  dif- 
ference in  price.* 

(b)  Documentary  evidence. — In  a  prosecution  for  obtaining 
*  goods  by  false  pretenses  by  the  assignment  of  a  fictitious 
mortgage  and  note,  the  mortgage  may  be  received  in  evidence 
without  the  production  of  the  subscribing  witnesses.*  On 
one's  trial  for  attempting  to  obtain  money  from  a  county  by 
presenting  a  false  bill,  its  verification  may  be  proved  before 
showing  the  legal  right  of  the  person  before  whom  it  was 
verified  to  administer  the  oath.*  The  certificate  of  the  State 
insurance  commissioner,  attached  to  a  pamphlet  copy  of  the 
charter  of  incorporation,  that  a  foreign  corporation  had  in  all 
respects  complied  with  the  law,  and  was  authorized  to  transact 
business  in  the  State,  is  a  sufficient  authentication  of  the  fact 
of  its  incorporation  and  of  its  charter  for  the  purposes  of  a 
criminal  trial  of  a  person  insured  by  it,  who  was  charged 
with  attempting  to  obtain  money  from  it  by  false  and  fraudu- 

>  Smith  V.  People,  47  N.  Y.  803. 

*  State  V.  Norton,  76  Mo.  180. 

»  CJom.  V.  Goddard,  2  Allen,  148;  4  Id.  312;  14  Gray  402. 

*  Cowles  V.  State,  50  Ala.  454. 
»  Territory  v.  Ely,  6  Dak.  128. 

*  People  V.  Bragle,  10  Abb.  N.  Cae.  300;  26  Hun  878. 
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lent  pretenses. '  On  the  trial  of  an  indictment  for  obtaining 
money  by  false  pretenses,  by  representing  that  defendant  had 
money  in  a  bank  in  another  State,  the  certificate  of  protest  of 
the  notary  public  who  protested  the  drafts  drawn  on  the 
bank  is  not  competent  evidence  to  show  that  the  defendant 
had  no  money  in  the  bank.  *  Such  certificate  is  only  admis- 
sible to  prove  the  fact  of  protest.* 

§  429.  Proof  of  delivery  of  property. —  It  is  essential  to 
prove  that  the  goods  or  money  were  delivered  on  the  faith  of 
the  false  pretense;*  and  that  the  accused,  and  not  merely  a 
third  person,  received  them.*  To  justify  a  conviction  for 
obtaining  property  or  the  signature  to  a  written  instrument  by 
false  pretenses,  it  must  appear  that  the  property  was  parted 
with,  or  that  the  instrument  was  signed  by  reason  of  some  of 
the  pretenses  laid  in  the  indictment,  or  that  they  materially 
influenced  the  action  of  the  prosecutor.  It  is  not  necessary, 
however,  that  this  should  be  established  by  direct  proof.  It 
may  be  inferred  from  other  facts  tending  legitimately  to 
show  it.* 

§  430.  Proof  of  guilty  knowledge. — On  a  trial  for  cheat- 
ing by  false  pretenses,  in  representing  that  a  forged  certificate 
of  stock  was  genuine,  evidence  of  the  possession  and  use  by 
the  defendant  of  other  altered  and  false  certificates  about  the 
same  time,  before  or  afterward,  is  competent  to  show  that  his 
possession  of  those  for  the  use  of  which  he  was  indicted,  was 
not  accidental.'    So,  on  a  prosecution  for  obtaining  goods  on 

»  Raflferty  v.  State,  (Tenn.)  16  S.  W.  Rep.  728. 

*  State  T.  Beidel,  26  Iowa  480. 

'  May  T.  State,  17  Tex.  App.  218.  Defendant  was  interested  as  partner  in 
a  bank,  of  which  he  acted  as  cashier,  and  a  draft  was  drawn  by  him.  as 
cashier,  in  the  nanie  of  such  bank,  and  was  not  paid.  Held,  in  a  trial  for 
obtaining  money  on  false  pretenses  by  means  of  a  draft  drawn  by  defend- 
ant, that  the  draft  was  not  admissible,  as  it  was  not  his  individual 
draft,  nor  did  it  purport  to  be  drawn  on  his  account,  as  charged  in  the 
indictment.— State  v.  Cadwell,  79  Iowa  478. 

*  Regina  v.  Jones,  60  L.  T.  726. 
»  WUlis  V.  People,  19  Hun  84. 

*  Therasson  v.  People,  82  N.  Y.  288;  reversing  20  Hun  55. 
"»  Com.  V.  Coe,  115  Mass.  481. 
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credit,  and  thereby  defrauding  the  seller  by  faJsely  represent- 
ing solvency,  promissory  notes  of  defendant,  executed  after 
the  misrepresentation  complained  of,  in  renewal  of  debts 
existing  before,  are  admissible  to  show  the  amount  of  his 
liabilities  at  the  time  he  represented  himself  as  solvent.'  And 
evidence  that  defendant  before  this  transaction  had  drawn 
other  drafts  on  the  same  firm,  which  had  not  heen  paid,  is 
admissible,  as  tending  to  show  that  he  had  no  credit  with  the 
firm,  and  must  have  known  that  the  draft  in  question  would 
not  be  honored."  Again,  on  the  trial  of  an  indictment  for 
cheating  by  falsely  pretending  that  a  bill  of  an  insolvent  bank 
was  good,  evidence  of  the  depreciated  value  of  the  bills  of  the 
bank,  with  proof  that  the  bank  has  refused  to  pay  its  bills, 
and  that  they  are  not  current,  is  competent,  and  it  may  be 
shown  that  the  prisoner  had  in  his  possession  and  passed  other 
similar  bills.*  A  judgment  roll  in  an  action  to  which  defend- 
ant was  a  party,  and  in  which  his  title  to  the  property,  which 
he  falsely  claimed  to  own  in  the  transaction  for  which  he  was 
indicted  and  is  on  trial,  was  declared  worthless,  is  competent 
evidence  to  show  his  knowledge  of  the  falsity  of  his  repre- 
sentations.* And  upon  an  indictment  under  2  N.  Y.  Rev.  St. 
677,  §  53,  for  obtaining  goods  by  false  representations  as  to 
one's  solvency,  his  schedules,  in  a  bankruptcy  proceeding,  as 
to  his  assets  and  liabilities,  are  competent  evidence.  The 
State  statute  is  not  nullified   or  superseded   by  the  U.  S. 

»  Hathcock  v.  State,  (Ga.)  13  S.  E.  Rep.  959. 

'  People  V.  Wasservogle,  77  Cal.  178.  Evidence  that  defendant  had 
carried  on  the  business  of  a  horse-dealer,  for  years,  in  the  city,  generally 
at  stables  in  the  rear  of  houses,  making  his  businass  known  by  advertise- 
ments in  the  papers,  as  in  this  instance ;  that,  led  by  such  advertisement, 
representing  the  horse  in  question  to  be  *'  a  real  nice  driving  horse,*"  vtry 
fast,  the  property  of  a  lady,  with  other  statements  afterwards  proving 
untrue,  the  purchaser  went  to  the  place,  where  defendant  made  substan- 
tially the  same  representations,  and  also  that  the  horse  was  a  good  one,  and 
had  always  worked  for  him,  none  of  the  statements  being  made  as  on 
information,  and  all  being  untrue,  and  the  horse  almost  worthless,  suffi- 
ciently shows  defendant's  knowledge  of  their  falsity,  and,  added  to  the  fact 
that  defendant  knew  the  purchaser  was  ignorant  of  the  diseases  of  horses, 
and  trusted  to  his  statements,  justify  a  verdict  of  guilty  —Jackson  v.  People, 
126  111.  139. 

»  Com.  V.  Stone,  4  Mete.  48. 

«  People  V.  Hamberg,  84  Cal.  468. 
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bankrupt  law.^  But  under  an  indictment  simply  alleging  that 
defendant  falsely  represented  that  he  was  the  owner  of  certain 
stock  in  a  corporation,  eyidence  that  the  stock  was  pledged 
for  indebtedness  largely  exceeding  its  value,  is  properly 
excluded.* 

§  431.  Proof  of  felonious  intent — (a)  In  general. — The 
making  of  a  false  pretense  or  representation  is  not  of  itself 
criminal.  It  becomes  so  only  by  being  accompanied  ^ath  a 
fraudulent  intent.  The  intent  is  part  of  the  substance  of  the 
issue,  and  must  be  proved. '  Upon  an  indictment  for  obtaining 
goods  by  falsely  pretending  that  the  buyer  had  ample  means 
to  pay  all  his  debts,  proof  is  admissible  that  three  days  after- 
wards he  mortgaged  all  his  property  to  another.*  At  the  trial 
upon  an  indictment  for  obtaining  a  horse,  by  purchase  on 
credit,  for  which  a  note  was  given,  by  falsely  pretending  to  be 
the  owner  of  valuable  unencumbered  real  estate,  evidence  to 
show  that  the  note  had  not  been  paid  is  admissible.*  Where 
defendant,  within  three  months  after  buying  a  large  stock  of 
goods  on  long  credit,  ostensibly  to  sell  at  retail,  and  selling 
them  at  auction,  went  into  insolvency,  and  filed  a  schedule 
showing  large  indebtedness,  such  schedule  is  competent  as  con- 
firmatory evidence  of  a  fraudulent  purpose  in  devising  the 
scheme  and  obtaining  the  goods.* 

>  Abbott  V.  People,  76  N.  Y.  602. 
'  State  ▼.  Long,  108  Ind.  481. 

*  Com.  ▼.  Jeffries,  7  AUen  548;  88  Am.  Dec.  712;  O'Connor  ▼.  State,  80 
Ala.  9;  People  v.  Wakely,  62  Mich.  297;  State  ▼.  Norton,  76  Mo.  180. 

*  State  V.  CaU,  48  N.  H.  126. 

*  State  ▼.  HiU,  72  Me.  288. 

*  Com.  v.  Drew,  (Mass.)  27  N.  E.  Rep.  598.  Where  it  was  shown  that  the 
complainant's  money  was  borrowed  by  a  confederate  of  the  prisoner,  to 
stake  on  a  pretended  bet  with  him;  that  the  prisoner,  claiming  to  have  won 
the  bet,  seized  the  money  and  went  away  with  it,  and  that  his  confederate 
then  gave  the  prosecutor  a  worthless  bank  check  for  a  large  amount,  which 
was  refused  payment  on  presentation,  it  was  held  that  the  evidence  in  rela- 
tion to  the  check  was  admissible,  on  the  question  of  fraudulent  intent. — 
Johnson  v.  State,  29  Ala.  62.  On  the  trial  of  an  indictment  for  obtaining 
property  by  false  pretenses,  through  representations  made  by  the  prisoner 
to  C,  that  there  was  no  encumbrance  on  the  land,  except  the  mortgage  then 
sold  by  the  prisoner  to  C,  there  being  in  fact  a  prior  mortgage  upon  it, 
executed  shortly  previous,  by  M.  to  L.,  it  was  held  competent  to  prove  that 

77 
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(J)  Other  similan^  acts  as  proof  of  mterU, — On  a  trial  fop 
obtaining  money  by  faJse  pretenses,  similar  acts  committed  at 

« 

nearly  the  same  time  and  place  are  admissible  on  the  qaestion 
of  intent/  Thus  evidence  that  defendant,  on  a  former  occa- 
sion committed  a  like  crime  against  the  same  person  as  now 
alleged  in  the  indictment,  is  competent,  as  bearing  on  the  ques- 
tion of  intent.*  On  the  trial  of  an  indictment  for  concealing 
the  goods  of  a  debtor  to  prevent  their  being  taken  for  his 
debts,  for  the  purpose  of  showing  that  the  goods  concealed 
were  the  property  of  the  debtor,  it  may  be  proved  that  a 
mortgage  of  the  same  goods  by  the  debtor  to  the  defendant, 
previously  executed,  was  fraudulent,  although  the  defendant, 
in  taking  such  mortgage,  committed  a  distinct  offense.*  And 
on  trial  of  an  indictment  for  obtaining  a  signature  to  a  deed  by 
false  pretenses,  evidence  is  admissible  of  previous  conversations 
of  defendant  with  a  third  person  as  to  procuring  such  a  signa- 
ture.* Where  the  representations  charged,  their  falsity,  and 
the  knowledge  of  the  accused  that  they  were  false,  is  estab- 
lished, the  allegation  that  they  were  made  with  intent  to 
defraud  may  be  supported  by  proof  of  dealings  of  the  prisoner 
with  parties  other  than  the  complainant,  such  as  purchases 
made  upon  the  faith  of  similar  representations,  which  tend  to 
show  a  fraudulent  scheme  to  obtain  property  by  devices  similar 
to  those  practiced  upon  him,  provided  the  dealings  are  suffi- 
ciently connected  in  point  of  time  and  character  to  authorize 
an  inference  that  the  purchase  from  the  complainant  was  made 
in  pursuance  of  the  same  general  purpose.  So,  also,  similar 
representations  made  by  the  prisoner  to  creditors,  from  whom 
goods  had  been  previously  purchased  by  him,  although  no 
goods  were  obtained  by  means  of  the  representations,  may  be 
proved,  when  evidence  has  been  given  tending  to  show  that  he 

M.  told  L.  when  he  executed  the  mortgage  to  him,  in  presence  of  the  pris- 
oner, that  he  need  not  be  in  a  hurry  to  get  his  mortgage  recorded;  such  evi- 
dence, in  connection  with  the  conduct  and  acts  of  the  prisoner  being 
material  upon  the  question  of  intent. — People  v.  Sully,  5  Parker  143. 

1  State  y.  Bayne,  88  Mo.  604;  State  v.  Myers,  82  Mo.  658;  52  Am.  Rep.  889; 
Strong  v.  State,  86  Ind.  208;  44  Am.  Rep.  292. 

'  State  V.  Jamison,  74  Iowa  613. 

3  State  V.  Johnson,  33  N.  H.  441. 

*  Com.  V.  Castles,  9  Gray  121;  69  Am.  Dec.  278. 
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was  at  the  time  making  fraudulent  disposition  of  the  goods 
purchased.  Such  testimony  is  relevant,  not  as  bearing  upon 
the  question  whether  the  prisoner  made  the  representations 
charged,  but  as  tending  to  show  a  motive  in  pursuance  of  the 
general  fraudulent  scheme,  to  quiet  the  creditors  and  retain 
control  of  the  goods,  so  as  to  continue  the  fraudulent  dispo- 
sition of  them.  *  If  the  jury  are  satisfied  of  the  existence  of  a 
conspiracy,  and  that  a  material  portion  of  the  representations 
made  in  carrying  it  into  effect  are  false,  they  may  find  in  the 
absence  of  explanation,  that  the  other  statements  were  made 
for  the  same  purpose,  and  were  also  untrue.  The  conduct  and 
declarations  of  the  several  parties,  together  with  proof  that 
one  of  them,  with  the  prisoner,  went  through  the  same  per- 
formance two  days  before,  for  the  purpose  of  getting  money 
from  another  person,  are  admissible  to  show  the  qiM  anvmo 
of  the  accused  in  the  offense  charged.' 

§  432.  Proof  of  credit  given. — ^To  justify  a  conviction 
upon  the  trial  of  an  indictment  for  obtaining  property  or  the 
signature  to  a  written  instrument  by  false  pretenses,  it  must 
appear  by  the  evidence  that  the  parting  with  the  property  or 
the  signing  of  the  instrument  was  by  reason  of  some  of  the 
pretenses  laid  in  the  indictment,  or  that  they  materially 
influenced  the  action  of  the  prosecutor.  It  is  not  necessary, 
however,  that  this  should  be  established  by  direct  proof;  it 
may  be  inferred  from  other  facts  tending  legitimately  to  show 

>  Mayer  v.  People,  80  N.  Y.  864;  Trogdon  v.  Com.,  81  Gratt.  862.  C<mtra, 
see  Todd  ▼.  State,  81  Ind.  514;  Strong  v.  State,  86  Ind.  208;  44  Am.  Rep. 
292;  Com.  ▼.  Jackson,  182  Mass.  16. 

*  Bielschofsky  ▼.  People,  5  N.  T.  Supreme  N.  S.  277.  An  indictment 
alleged  that  defendant  obtained  money  from  persons  named,  by  falsely  pre- 
tending to  them  that  a  certain  great  fund  had  been  left  mider  a  legacy  to 
establish  a  charitable  institution  of  deposit  for  a  certain  class  of  people,  and 
that  there  was  a  branch  department  thereof  in  a  certain  city,  of  which 
defendant  was  president.  There  was  evidence  at  the  trial  that  defendant's 
assignee  in  insolvency  told  her  that  there  was  a  large  deficiency,  and  urged 
her  to  tell  him  if  she  had  any  means  to  make  it  up,  and  about  the  affairs 
of  the  institution,  and  that  she  refused  to  give  any  information  on  these 
points.  Held,  that  evidence  was  admissible  to  show  that  defendant  had 
received  from  other  persons  than  those  named  in  the  indictment  a  sum 
larger  than  the  deficiency,  and  had  given  notes  and  deposit-books  therefor, 
^Com.  V.  Howe,  182  Mass.  260. 
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it.*  A  conviction  is  sustained  by.  proof  that  the  pretenses  had 
controlling  influence  with  the  party  defrauded,  although,  per- 
haps, not  the  sote  inducement*  It  is  competent  for  the  com- 
plainant to  testify  that  he  relied  on  the  representations  of  the 
prisoner.*  The  testimony  of  the  vendor  is  admissible  to  show 
to  whom  he  gave  credit ;  and  it  may  be  left  to  the  jury  to 
determine  on  the  whole  evidence,  including  the  entries  on  the 
books,  whether  the  sale  was  on  the  credit  of  the  defendant  or 
that  of  the  undisclosed  principal.*  The  fact  that  a  forged 
certificate  was  oifered  and  received  as  security  for  a  loan  of 
money  is  evidence  whereon  a  jury  may  properly  find  that  the 
lender  was  thereby  induced  to  part  with  his  money ;  although, 
in  answer  to  a  question  whether  he  did  not  rather  trust  the 
accused  than  any  security,  he  testifies  that  he  "had  evary 
confidence  in  him."  *  Where  two  are  jointly  indicted,  and 
there  is  evidence  that  one  of  them,  with  the  knowledge  and 
by  the  direction  of  the  other,  made  the  false  pretenses 
charged,  both  may  be  found  guilty  without  proving  that  they 
obtained  the  goods  on  their  own  account,  or  derived,  or 
(expected  to  derive,  any  pecuniary  benefit  therefrom.* 

§  433.  Safflciency  of  evidence. — An  indictment  is  sus- 
tained, as  respects  the  nature  of  the  pretense,  if  the  pretense 
charged  is  proved  in  substance,  and  is  one  which  naturally 
would,  and,  in  fact,  did,  lead  the  prosecuting  witness  to  part 
with  his  property.  It  need  not  be  proved  precisely,  nor 
shown  to  have  been  such  that  common  prudence  could  not 
guard  against  it.'  So,  although  when  all  of  the  pretenses 
charged  are  a  substantive  part  of  the  offense,  all  must  be 
proved  to  be  false ;  yet  it  is  otherwise  where  one  or  more  of 
the '  pretenses  are  sufficient  per  se  to  constitute  the  oflfense.* 

»  Thera438on  v.  People,  82  N.  Y.  288. 
«  State  V.  Tessier,  32  La.  An.  1227. 
»  People  V.  SuUy,  5  Parker  142. 

*  Com.  V  Jeffries,  7  AUen  548. 

*  Com.  V.  Coe,  115  Mass.  481. 

*  Com.  V.  Hurley,  7  Mete.  462. 

■»  People  V.  Sully,  1  Buff.  (N.  Y.)  Super.  Ct.  17.    Compare  Hess  ▼.  Young, 
69  Ind.  879. 

*  People  V.  Haynes.  11  W^end.  557;  14  Id.  546;  Britt  v.  State.  9  N.  H.  81; 
Thomas  v.  People,  84  N.  Y.  351. 
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Evidence  that  the  goods  obtained  by  defendant  were  in  the 
possession  of  an  agent  of  the  person  named  in  the  indictment 
as  the  owner  is,  in  the  absence  of  evidence  to  the  contrary, 
sufficient  proof  of  such  person's  ownership  of  the  goods. 
Evidence  that  defendant  agreed  to  purchase  the  goods,  and 
represented  that  he  would  obtain  m^ney  from  the  bank  to  pay 
for  them,  and  that  upon  delivery  of  the  goods  he  gave  the 
seller,  without  explanation,  a  check  on  said  bank,  sufficiently 
shows  that  he  obtained  the  goods  by  representing  that  he  had 
enough  money  in  the  bank  to  pay  such  check.*  An  indictment 
which  charges  upon  the  defendant  false  pretenses  in  repre- 
senting that  he  was  one  B.,  is  sustained  by  evidence  that 
defendant,  by  false  actions,  induced  the  defrauded  party  to 
believe  that  he  was  B.  It  was  not  necessary  to  prove  that 
defendant  said  that  his  name  was  B.*  Evidence  is  not  neces- 
sarily insufficient  to  convict  because  it  fails  to  show  defend- 
ant's insolvency,  the  charge  being  an  attempt  to  obtain  notes 
bv  means  of  a  false  and  fraudulent  draft.*  An  averment  that 
defendant  ''  then  and  there  asked  and  requested,"  the  person 
defrauded,  "in  consideration  thereof,  to  pay  and  deliver"  to 
defendant  the  money  in  question,  ' '  as  and  for  a  deposit  to  the 
credit  and  account  of"  such  person,  need  not  be  literally 
proved.* 

On  the  other  hand,  a  charge  of  conspiracy  to  obtain  money 
by  false  pretenses  is  not  sustained  by  proof  of  false  book-keep- 
ing and  false  reports  to  conceal  an  embezzlement.*  So,  on  an 
indictment  alleging  that  the  prisoner,  by  certain  false  repre- 
sentations, induced  a  person  to  deliver  to  him  certain  notes  and 

»  Barton  v.  People,  (111.)  25  N.  E.  Rep.  776. 

*  State  V.  Goble,  60  Iowa  447. 

» State  V.  Decker,  86  Kan.  717. 

*  Com.  V.  Howe,  132  Mass.  250.  Under  Pub.  St.  Mass.  ch.  208,  §  60,  pro- 
viding that  "  whoever,  with  intent  to  defraud,  under  false  color  and 
pretense  of  carrying  on  business,  and  dealing  in  the  ordinary  course  of 
business,  obtains  from  any  person  goods  or  chattels  shall  be  punished," 
evidence  that  defendant,  who  had  previously  paid  cash  for  his  purchases, 
and  sold  them  at  retail,  bought  large  lots  of  goods  worth  many  thousand 
dollars,  paid  nothing  therefor,  but  obtained  long  terms  of  credit,  and  dis- 
posed of  the  goods  at  auction  at  less  than  half  the  wholesale  value,  will 
sustain  a  conviction.— Com.  v.  Drew,  (Mass.)  27  N.  E.  Rep.  598. 

*  Watson  V.  People,  27  111.  App.  498. 
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money,  proof  simply  that  they  were  received  by  a  third  per- 
son will  not  suffice ;  and  a  refusal  to  charge  that  a  conviction 
could  not  be  had,  if  the  prisoner  did  not  obtain  or  receive  the 
note  or  money,  or  either,  is  erroneous.*  And  a  conviction  for 
swindling,  by  presenting  a  petition  and  representing  false  sig- 
natures to  be  genuine,  cannot  be  sustained  where  the  county 
judge,  who  issued  a  check  in  response  to  the  petition,  testifies 
that  he  cannot  say  that  the  signatures  were  on  the  petition 
when  it  was  presented  to  him ;  that  it  is  as  probable  that  they 
were  not  as  that  thev  were ;  and  that  he  does  not  remember 
any  statement  or  declaration  made  by  defendant  in  regard  to 
the  signatures.' 

§  434.  Burden  of  proof. — On  the  trial  of  an  indictment 
for  obtaining  money  under  false  pretenses,  the  burden  of 
proof  is  on  the  prosecution  to  show  that  the  pretenses  were 
false,  unless  the  fact  lies  peculiarly  in  the  knowledge  of  the 
accused ;  and  it  must  be  proved  not  only  that  false  pretenses 
were  made  with  the  design  of  obtaining  the  money,  but  that 

>  Willis  V.  People,  19  Hun  84. 

*  Soott  ▼.  State,  27  Tez.  App.  264.  On  a  trial  for  obtaining  property  by 
false  pretenses,  it  appeared  that  defendant,  desiring  to  purchase  horses,  told 
the  owner  that  he  had  $400  in  bank,  but  that  he  did  not  want  to  use  it;  tiiat 
he  would  take  the  horses  to  S.,  seU  them,  and  get  the  money  to  pay  for 
them.  Defendant  took  the  horses,  and  gave  his  note,  with  the  understand- 
ing that  he  should  have  one  week  in  which  to  sell  the  horses,  and  pay  for 
them  out  of  the  proceeds.  Defendant  was  arrested  on  this  charge  before 
the  week  had  expired,  and  had  the  horses  in  his  possession  in  S.  Held,  that 
the  evidence  did  not  warrant  a  conviction. — People  v.  Mauritzen,  84  CaL 
87.  Defendant  was  charged  with  obtaining  money  on  false  pretense.  The 
pretense  charged  was  that  the  chattels  mortgaged  to  secure  the  money  were 
not  incumbered,  when  in  fact  they  were.  The  only  evidence  offered  to 
show  that  they  were  incumbered  was  defendant's  admission,  there  being 
nothing  corroborative.  Held^  that  a  verdict  of  guilty  could  not  be  sustained. 
— State  V.  Penny,  70  Iowa  190.  Upon  an  indictment  for  swindling,  by  trad- 
ing a  cow  which  belonged  to  another,  defendant  testified  that  he  bought 
the  cow  of  W.,  and  produced  witnesses  and  a  biU  of  sale  to  corroborate  his 
testimony.  W.  testified  that  defendant  did  not  buy  the  cow;  that  he  had 
hired  defendant  to  bring  the  cow  off  the  range,  and  had  given  him  the  bill 
of  sale  to  protect  him  in  driving  her;  that  he  had  never  told  anyone  that  be 
had  sold  the  cow  to  defendant,  but  as  to  this  last  statement  he  was  contra- 
dicted by  two  witnesses.  Held,  that  the  evidence  was  insufficient  to  sap* 
port  a  conviction.— Harris  v.  State,  (Tex.)  14  S.  W.  Rep.  447. 
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the  money  was  paid  in  conseqnenoe  of  the  false  pretenses/ 
But  it  is  not  necessary  that  the  prosecution  should  prove  all 
the  false  representations  alleged  in  the  indictment.*  And 
under  an  indictment  for  swindling  in  selling  a  tract  of  land 
a  second  time,  it  is  not  necessary  to  prove  that  the  second  pur- 
chaser has  tested  his  title  by  action.* 

§  435.  Defenses^  generally  —  (a)  Former  jeopardy. — An 
acquittal  of  larceny  is  no  defense  to  an  indictment  for  pro- 
curing goods  by  false  pretenses,  although  an  attempt  was 
made  to  procure  a  conviction  of  the  larceny  upon  the  same 
evidence  introduced  to  support  the  subsequent  prosecution  for 
obtaining  goods  by  false  pretenses.*  So,  a  trial  and  convic- 
tion of  conspiracy  by  a  court  having  no  jurisdiction  of  the 
offense  is  void,  and  will  not  support  a  plea  of  former  jeopardy 
in  a  subsequent  trial  on  an  indictment  for  obtaining  money  by 
false  pretenses  growing  out  of  the  same  transaction.* 

(J)  duMTdcter^  a/ndjmanoial  standing, — ^Proof  of  good  char- 
acter will  not  hinder  a  conviction  for  obtaining  credit  and 
defrauding  by  false  representations,  if  defendant's  guilt  is 

>  Bowler  ▼.  State,  41  Miss.  670;  State  ▼.  RiTen,  5S  Iowa  102.  This  rule 
applied  on  trial  of  an  indictment  for  conspiring  so  to  obtain  a  note  for  $50 
from  a  person,  the  representations  being  that  a  certain  woman  was  with 
child  by  him,  and  that,  if  he  did  not  give  the  note,  she  would  charge  him 
as  its  father;  and — hM,^  that  proof  that  the  representations  were  made  did 
not  render  it  incumbent  on  the  defendant  to  prove  their  truth. — Babcock 
▼.  People,  15  Hun  347.  Where  it  was  aUeged  that  the  defendant  obtained 
money  from  the  prosecutor  upon  the  representation  made  that  he  owned 
certain  bonds,  which  were  deposited  with  a  third  party  but  never  exhibited, 
and  the  court  charged  the  jury  that  the  burden  was  upon  the  defendant  to 
produce  the  bonds  or  account  for  them  to  their  satisfaction,  held,  error. — 
State  V.  Wilboume,  87  N.  C.  529. 

«  People  V.  Blanchard,  90  N.  Y.  314. 

*  State  V.  Dozier,  Dudley,  (6a.)  155. 

*  Dominick  v.  State,  40  Ala.  680;  91  Am.  Deo.  496;  Sims  v.  State,  21  Tex. 
App.  649. 

*  People  V,  Hamberg,  84  Cal.  468.  Where  an  indictment  charged  that  the 
defendant  on  a  certain  day  obtained  goods  by  means  of  false  pretenses, 
there  being  no  law  at  that  time  rendering  the  offense  indictable,  and  the 
defendant  was  acquitted  in  consequence,  /ield,  that  the  former  acquittal 
was  no  bar  to  a  second  indictment  charging  the  offense  to  have  been  com- 
mitted at  a  time  when  it  was  indictable.— Com.  v.  Zepp,  8  Pa.  L.  J.  Rep. 
811. 
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plainly  proved  to  the  satisfaction  of  the  joiy/  So  also,  on  a 
trial  for  obtaining  a  yoke  of  cattle  under  the  false  pretense 
that  the  defendant  owned  a  farm,  evidence  that  at  the  time  of 
the  transaction  he  was  in  good  pecuniary  credit  and  standing 
is  inadmissible;*  and  so  is  evidence  that  he  did,  in  fact, 
own  other  property  which  was  of  less  value  than  that  which 
he  falsely  claimed  to  own;'  or  that*  (the  false  representation 
being  as  to  defendant's  solvency)  he  had  unlimited  credit  with 
another  house;*  or  that  he  might  have  obtained  money  from 
other  persons  by  similar  pretenses,  and  omitted  to  do  so ;  or 
that  in  cases  where  he  had  obtained  other  money,  either 
by  similar  pretenses  or  otherwise,  he  had  repaid  the  same.* 

{o)  Unlawful  pv/rpoBe  of  person  defrauded. — One  who 
obtains  money  by  false  pretenses  is  liable  to  punishment, 
though  the  person  from  whom  it  was  obtained  parted  with  it 
in  furtherance  of  an  illegal  purpose.'  The  fact  that  money  is 
obtained,  or  attempted  to  be  obtained,  from  one  while  he  is 
himself  engaged  in  an  unlawful  transaction  is  no  defense  to  an 
indictment  for  a  conspiracy  to  obtain  money  under  false  pre- 
tenses. ^ 

((?)  Infancy  amd  oove7*ture. — Wharton  lays  it  down  as  a 
rule  that  an  infant  may  be  guilty  of  obtaining  money  under 
false  pretenses  where  he  falsely  claims  to  be  of  age ;  but  it  is 
manifest  he  had  no  reference  to  an  infant  under  fourteen.' 
A  married  woman  cannot  be  convicted  of  false  pretenses  when 
she  informed  the  prosecutor,  at  the  time  of  the  alleged  false 
representation,  that  she  was  a  married  woman.* 

(e)  Miscdlaneovs  defenses. — In  a  trial  for  false  pretenses, 
where  the  transactions  were  of  a  complicated  nature,  it  was 
competent  for  defendant  to  show  the  course  of  dealing  between 

2  Hathcock  v.  State,  (Ga.)  18  S.  E.  Rep.  969. 

"»  State  V.  Penley,  27  CJonn.  587. 

8  Culver  V.  State,  86  Ga.  197. 

-*  Hathcock  v.  State,  (Ga.)  18  S.  E.  Rep  959 

•  Com.  V.  Howe,  132  Mass.  250. 

•  CumminB  v.  People,  (Colo.)  27  Pac.  Rep,  887;  People  v.  Henssler,  48 
Mich.  49. 

'  People  V.  Watson,  75  Mich.  582. 

•  1  Whart.  Cr.  L.  §  62  a. 

»  Com.  V.  Herman,  15  Phila.  386. 
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the  parties,  both  before  and  after  the  date  of  the  alleged  crime, 
as  reflecting  upon  the  intent  of  defendant  or  throwing  light 
npon  the  question  whether  the  party  was  in  fact  deceived,  or 
tending  to  show  whether  the  creditor  was  using  the  criminal 
law  to  enforce  the  collection  of  a  debt.'  So,  on  trial  for 
swindling,  by  buying  on  the  credit  of  another,  where  the  ques- 
tion of  authority  is  essential,  the  accused  may  show  that  the 
articles  purchased  were  delivered  to  a  member  of  the  family 
of  the  person  whose  credit  was  used.*  But  in  a  prosecution 
for  presenting  a  fraudulent  claim  to  the  board  of  supervisors, 
it  is  immaterial  whether  or  not  the  warrant  upon  which  a  claim 
made  for  traveling  expenses  was  based,  was  regularly  issued.' 
And  it  is  no  defense  in  a  prosecution  for  obtaining  goods 
by  false  pretenses  by  the  assignment  of  a  fictitious  mortgage 
and  note,  that  if  the  fictitious  note  and  mortgage  assigned  by 
defendant  for  the  goods  were  presented,  collection  might  be 
made  of  him  on  his  contract  of  assignment.*  The  doctrine  of 
constructive  notice  of  an  existing  mortgage  because  of  its 
record,  does  not  apply  to  indictments  for  obtaining  credit  by 
falsely  pretending  to  be  the  owner  of  valuable  real  estate  upon 
which  there  is  no  existing  mortgage.  It  is  no  defense  in  such 
case  that  the  party  deceived  relied  upon  the  statements  made, 
without  examining  the  public  records.  *  80  the  fact  that  the 
false  statements  were  incorporated  in  the  mortgage  given  as 
security  for  the  goods,  would  not  free  defendant  from  liability 
for  making  the  statements,  though  he  could  not  be  convicted 
by  reason  of  breach  of  covenants  in  the  mortgage.*  The 
prisoner's  books,  without  other  testimony,  are  inadmissible  in 
his  behalf  to  show  the  state  of  the  account  of  one  whose  signa- 
ture he  is  charged  to  have  obtained,  by  false  pretenses,  to  a 
note  for  more  than  was  due.'  And  the  fact  that  a  warranty 
was  given  of  the  articles  sold  is  no  defense.  * 

>  State  ▼.  Rivers,  58  Iowa  102. 

*  Bozier  ▼.  State,  6  Tex.  App.  230. 

>  People  V.  CarolaD,  71  Cal.  195. 

*  Territory  v.  Ely,  6  Dak.  128. 

•  State  V.  HiU,  72  Me.  288. 

•  C:k)m.  V.  Lee,  140  Mass.  179. 

^  People  ▼.  Genuna,  11  Wend.  18;  25  Am.  Dec.  594. 

■Jackson  ▼.  People,  18  Dl.  App.  508.     Defendant,  by  false  pretenses. 


618  LABCBNY   Aim   KINDBED   OFFENSES.  [§436. 

§  436.  Intention  to  restore  property. — Where  money  is 
obtained  from  another  by  false  pretenses,  neither  the  intention 
or  ability  to  repay  it  will  deprive  the  false  and  fraudulent  act 
of  its  criminality.*  And  evidence  that  defendant  afterwards 
offered  to  refund  the  money  with  interest,  is  neither  compe- 
tent nor  relevant."  Thus,  to  take  from  their  place  of  deposit 
the  bonds  of  a  depositor,  and  send  them  out  of  the  State  to  be 
used  as  collateral  security  fdr  the  defendant's  own  debt  is  a 
fraudulent  conversion,  and  the  intention  to  restore  the  bonds, 
and  the  agreement  of  the  party  who  received  them  not  to  sell 
or  dispose  of  them,  does  not  do  away  with  the  criminal  nature 
of  the  transaction.*  When  one  obtains  credit  by  falsely  pre- 
tending that  he  is  the  owner  of  property  which  he  does  not 
own,  the  fraud  consists  not  in  misrepresenting  his  intention  to 
pay,  but  in  misrepresenting  his  ability  to  pay.     His  inten- 

obtained  from  a  Masonic  lodge  a  small  sum  of  money  for  traveling  expenses, 
which  he  promised  to  repay.  It  was  contended  that  the  amount  was 
given  in  charity,  and  that  therefore  an  indictment  would  not  lie.  Hdd, 
that  the  facts  supported  the  indictment.— Strong  v.  State,  86  Ind.  306;  44 
Am.  Rep.  292.  Where  the  defendants  conspired  to  cheat  and  defraud  P., 
by  obtaining  from  him  valuable  papers  by  means  of  an  altered  deed,  which 
alteration  was  not  material,  though  they  at  the  time  supposed  it  was,  it 
was  held  that  they  were  not  entitled  to  acquittal  on  the  ground  that  thej 
failed  to  accomplish  their  object. — State  v.  Mayberry,  48  Me.  218.  Defend- 
ant was  indicted  for  having,  as  justice  of  the  peace,  obtained  money  from  a 
I)er8on  named  by  falsely  pretending  that  there  were  then  complaints  against 
such  person  filed  with  defendant  under  an  ordinance  against  persons  sellisg 
liquor  without  license,  and  that,  by  such  fraudulent  representation,  the 
persons  named  had  been  induced  to  pay  to  the  defendant  one  of  such 
penalties.  On  the  trial,  defendant  produced  his  docket  and  three  papeis 
purporting  to  be  the  complaints  referred  to  in  the  indictment,  and  testified 
that  such  complaints  were  signed  by  the  prosecutor  in  his  presence.  The 
complaints  were  then  offered  in  evidence,  but  they  were  ruled  out  on  the 
ground  that  the  best  evidence  of  their  authenticity  had  not  been  produced. 
Afterwards  the  prosecutor  was  called  to  prove  his  own  signature,  but  said 
prosecutor  was  a  witness  hostile  to  defendant.  Held,  that  it  was  error  to 
exclude  the  complaints  after  defendant  had  testified  to  their  execution,  and 
their  subsequent  admission  did  not  cure  the  error.— Lefferts  v.  State,  49  X. 
J.  L.  26. 

>  Com.  V.  Coe,  115  Mass.  481;  State  v.  Thacher,  85  N.  J.  L.  446;  Buntain 
V.  State,  15  Tex.  App  515;  Spaulding  v.  Knight,  116  Mass.  148;  Com.  v. 
Schwartz,  (Ky.)  18  S.  W.  Rep.  858. 

»  Carlisle  v.  State,  77  Ala.  71. 

•  Com.  V.  Tenney,  97  Mass.  50. 
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tions  are  not  important.  *  On  a  trial  for  obtaining  by  false 
pretenses  a  signature  to  a  written  instrument,  proof  by 
defendant  to  show  his  ability  to  pay  must  be  confined  to  the 
time  when  the  signature  was  obtained.* 

§  437.  Yariance  —  (a)  Omeral  rule, — The  general  rule  is, 
that  on  trial  of  an  indictment  charging  false  pretenses  or  theft 
by  false  pretext,  the  proof  must  strictly  correspond  as  to  the 
pretext,  the  owner's  consent  to  the  taking  obtained  thereby, 
the  falsity  of  the  pretext,  the  taking  of  the  property,  and  the 
fraudulent  intent."  Thus,  a  conviction  under  Ala.  Code, 
1886,  §  3811,  for  obtaining  money  under  false  pretenses,  is 
not  sustained  by  proof  of  a  violation  of  §  3832,  which  pun- 
ishes one  who  has  been  convicted  of  a  misdemeanor  for  failure 
to  perform  a  contract  of  service  with  his  surety,  who  has  con- 
fessed judgment  for  fine  and  costs  in  his  behalf.^  And  an 
allegation  in  an  indictment  charging  two  persons  jointly  with 
obtaining  a  loan  of  money  by  false  pretenses  is  a  descriptive 
allegation,  and  is  not  supported  by  proof  of  a  loan  to  one  of 
the  persons  only.*  So  an  allegation  that  A.  obtained  money 
of  0.  by  falsely  claiming  to  be  D. ,  to  whom  the  money  was 
due,  is  not  supported  by  proof  that  A.  and  B.  acted  in  con- 
oert,  and  that  one  of  them  falsely  personated  D/ 

1  State  ▼.  HiU,  72  Me.  288. 

*  People  V.  Herrick,  18  Wend.  87. 

•  Jones  V.  State,  8  Tex.  App.  648. 
^  McQueen  v.  State.  89  Ala.  91. 

•  Com.  y.  Pierce,  180  Mass.  81. 

*  Kirkley  ▼.  State,  88  Ark.  543.  Where  an  indictment  charged  that  the 
defendant  represented  that  he  was  a  partner  with  another  person,  who  had 
put  into  the  partnership  a  capital  of  a  thousand  dollars,  which  they  then 
had  invested  and  employed  in  their  partnership  business,  and  that  the 
copartners  were  worth  property  to  the  amount  of  $1,500,  and  did  not  owe 
more  than  $800,  it  was  held  that  evidence  of  the  individual  indebtedness  of 
the  defendant  and  his  partner  was  not  admissible.— Com.  v.  Davidson,  1 
Cnsh.  88.  Where  an  indictment  for  the  fraudulent  conveyance  of  real 
estate  alleged  that  the  defendant, ''  by  a  certain  deed  of  warranty,  did  make 
a  conveyance  of  a  certain  parcel  of  real  estate,**  and  the  deed  offered  in 
evidence  was  a  conveyance  of  **  the  right,  title,  and  interest "  of  the  grantor, 
subject  to  a  mortgage  which  was  set  out,  and  excepted  from  two  covenants, 
it  was  held  that  the  variance  was  fatal. — Com.  v.  Brown,  15  Gray,  189.  An 
indictment  for  procuring  one  to  indorse  accused's  promissory  note  by  false 
pretenses,  charged  that  one  false  pretense  consisted  in  falsely  stating  that 
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Bat  an  ayerment  that  the  defendant  falsely  pretended  that 
he  had  an  order  from  a  certain  person,  whose  name  he  did  not 
disclose,  to  purchase  the  goods  at  a  certain  price,  is  sustained 
by  proof  that  he  falsely  pretended  that  he  had  an  order  from 
that  person  to  purchase  the  goods  and  bargained  for  them  on 
his  own  behalf  at  that  price.  But  such  a  count  is  not  sustained 
by  proof  that  he  falsely  pretended  that  he  had  an  order  to 
purchase  them,  without  stating  that  the  order  came  from  a 
person  in  New  York.*  And  an  allegation  that  a  certificate 
sold  as  for  one  hundred  shares,  was  not  such,  ^'  but  was  false, 
forged,  and  counterfeit,  and  of  no  yalue,"  is  not  a  descriptive 
allegation ;  and  proof  that  a  certificate  purporting  to  be  for  one 
hundred  shares  of  stock  is  in  fact  a  certificate  issued  for  one 
share  and  subsequently  altered,  is  no  yariance.' 

(J)  Variance  as  respects  the  person  defrauded. — An  indict- 
ment for  obtaining,  under  false  pretenses,  a  promissory  note 
alleged  to  have  been  executed  by  the  person  defrauded  is  not 
sustained  by  eyidence  showing  that  the  note  was  jointly  exe- 
cuted by  him  and  another.*  So,  upon  a  trial  for  swindling  a 
firm  styled  B.  K.  &  Co. ,  eyidence  showing  the  style  of  the 
firm  to  be  B.  &  E. ,  is  a  fatal  yariance.*  Such  a  variance  is  not 
cured  in  Missouri  by  a  statutory  provision,  that  a  variance 
between  the  indictment  and  proof  as  to  the  name  of  any  per- 

the  property  of  the  accused  was  not  incumbered  by  any  lien.  Hdd^  that 
the  charge  was  not  sustained  by  proof  that,  in  response  to  a  question  as  to 
his  ownership  of  his  property,  the  accused  falsely  stated  that  he  did  not 
owe  a  doUar  to  any  man. — Sharp  v.  State,  (N.  J.)  21  Atl.  Rep.  1036.  An 
indictment  for  the  fraudulent  breach  of  a  trust  aUeged  that  the  trust  con- 
sisted in  safely  keeping  lumber  for  A.  The  evidence  was  that  the  trust 
consisted  in  sawing  lumber  in  a  miU  on  A.*s  premises,  and  shipping  it  to 
market.  HeW.^  that  the  variance  was  fatal. —  State  ▼.  Green,  6  Rich. 
N.  S.  65.  Where,  in  an  indictment  charging  defendant  with  stealing  a 
mule,  there  was  no  allegation  charging  that  defendant  obtained  the  prop- 
erty by  any  false  pretext,  and  the  proof  showed  that  he  obtained  such 
property  with  the  consent  of  the  owner;  hM^  that  evidence  to  show  a  false 
pretext  or  guilty  intent  on  the  part  of  the  defendant,  when  he  borrowed  the 
mule,  could  not  be  admitted. — Marshall  v.  State,  31  Tex.  471. 

>  Ck>m.  ▼.  Jeffries,  7  Allen  548;  88  Am.  Dec.  71d. 

«  Ck)m.  V.  Coe,  115  Mass.  481. 

*  People  V.  Beed,  70  Cal.  629. 

«  Mathews  ▼.  State,  88  Tex.  102. 
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son  therein  set  forth  is  not  ground  of  acquittal  unless  the  court 
before  trial  find  it  material  or  prejudicial/ 

But  where  an  indictment  charges  a  false  pretense  to  have 
been  made  to  H.  B.  Jones,  and  that  proved  was  made  to 
Hiram  B.  Jones,  the  variance  is  immaterial  if  the  proof  shows 
that  H.  B.  Jones  and  Hiram  B.  Jones  are  the  same  person.* 
And  under  an  indictment  charging  false  pretenses  to  a  county, 
evidence  of  false  pretenses  to  its  officers  does  not  constitute  a 
variance.*  So,  also,  an  indictment  alleging  that  defendant 
obtained  goods  of  partners  in  trade  by  false  pretenses  made 
to  them,  is  sustained  by  evidence  that  the  defendant  made 
the  false  pretenses  to  their  clerk  and  salesman,  who  communi- 
cated them  to  one  of  the  partners,  and  that  the  goods  were 
delivered  to  the  defendant  by  reason  of  the  false  pretenses.* 

((?)  Yaricmce  as  to  property  or  signature  obtained. — If  an 
indictment  charges  the  obtaining  by  false  pretenses  a  note 
executed  by  W.  to  S.  and  the  evidence  discloses  that  the  note 
was  executed  by  W.  to  J.,  and  by  him  assigned  to  S.,  the 
variance  is  fatal.*  So  on  an  indictment  for  obtaining  credit 
under  false  representations,  by  mortgaging  a  ' '  dark  bay  mare 
mule,"  and  representing  it  to  be  defendant's,  conviction  can- 
not be  had  on  proof  of  mortgaging  a  "mouse-colored  mare 
mule,  named  Mag."*  An  averment  of  obtaining  a  sum  of 
money  by  false  pretenses  is  not  supported  by  proof  of  obtain- 
ing a  certificate  of  deposit  of  a  bank.*  And  proof  that 
defendant  obtained  a  package  of  money  in  gold  or  silver  coin 

>  State  ▼.  ReyDolds,  17  S.  W.  Rep.  822.  In  the  case  last  cited  -a  trial  of 
an  indictment  in  the  words  of  the  statute,  for  an  attempt  co  defraud  one 
W.  W.  S.,  the  State  introduced  in  evidence  an  order  purporting  to  be 
drawn  by  Mrs.  M.  J.  S.  for  the  payment  of  $10  to  defendant,  but  not 
addressed  to  any  one,  accompanied  by  evidence  that  such  order  was  pre- 
sented to  the  clerks  of  a  firm  of  which  S.  was  a  partner  and  general  business 
manager,  with  the  representation  that  M.  J.  S.  was  the  wife  of  S.  Held,  a 
fatal  variance. 

«  Franklin  v.  State  62  Ala.  416. 

»  Roberts  v.  People,  9  Colo.  458. 

*  Com.  V.  Harley.  7  Mete.  462.    And  see  Com.  ▼.  Mooar,  Thach.  Cr.  Cas. 
410. 

»  Wallace  ▼.  State,  11  Lea  542. 

•  Berrien  v.  State,  83  Ga.  381. 

'  Com.  V.  Howe,  182  Mass.  250. 
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will  not  meet  an  allegation  that  he,   by  false    pretenses, 
obtained  a  package  of  money  in  ** bank  bills."  ' 

But  proof  that  one  obtained  by  fsJse  pretenses  $600  "in 
national  bank-notes,"  will  sustain  an  indictment  for  so  obtain- 
ing $600  "  in  money  of  the  currency  of  the  United  States."  * 
And  where  an  indictment  alleges  that  defendant  obtained 
money  by  means  of  false  pretenses,  and  the  evidence  shows 
that  he  obtained  a  check  on  a  bank,  and  that  the  drawer  of 
the  check  went  with  defendant  to  the  bank,  identified  him, 
and  that  the  bank  then  took  the  check  from  defendant,  paid 
him  the  money  it  called  for  out  of  money  deposited  in  the 
bank  by  the  drawer,  and  charged  the  same  to  the  drawer's 
account,  there  is  no  variance  in  the  proof." 

{d)  Variance  as  to  value^  or  amount. — On  a  trial  for  false 
pretenses  consisting  in  misrepresenting  the  value  of  property, 
the  sum  named  in  the  indictment  as  having  been  alleged  by 
the  prisoner  as  the  value  of  the  property,  is  material,  and 
should  be  proved  as  laid.^  Thus,  an  allegation  in  an  indict- 
ment that  the  prisoner  pretended  *'that  he  had  in  Maoon 
seven  thousand  dollars,"  is  materially  variant  from  a  pretense 
^^  that  he  had  seven  dollars  less  than  seven  thousand  in  a  bank 
in  Macon. "  *  And  where  the  indictment  charged  that  defend- 
ant represented  that  a  firm,  of  which  he  was  a  member,  was 
then  in  debt  to  the  amount  of  not  more  than  three  hundred 
dollars,  and  the  representation  proved  was  that  the  firm  did 

>  State  V.  Kube,  20  Wis.  217;  91  Am.  Dec.  390.  An  indictment  alleged 
that  the  defendant  falsely  and  knowingly  presented  and  pretended  to  A. 
that  a  certain  writing,  in  the  form  of  a  bank  bill,  was  a  good  bank  biU  for 
the  payment  of  five  dollars;  that  A.,  believing  the  representation,  was 
thereby  induced  to  deliver  to  the  defendant  certain  goods,  and  certain 
genuine  bank  bills  and  coins,  in  exchange  for  said  writing,  and  that  tbe 
defendant  thereupon  delivered  said  writing  to  A.  for  five  dollars,  whereas 
said  writing  was  not  a  good  bank  bill  for  five  dollars,  as  the  defendant  then 
well  knew.  fZie/d,  that  the  indictment  was  not  proved  by  evidence  that 
the  writing  was  a  bill  of  a  bank  tliat  had  failed. —  Com.  v.  Stone,  4  Mete.  48. 

*  Edwards  v.  State,  49  Ala.  334. 
»  State  V.  Palmer,  40  Kan.  474. 

^  Todd  V.  State,  81  Ind.  514  ;  following  1  Cush.  83;  30  Ala.  9;  disapprov- 
ing 18  Wend.  87. 

•  0*Ck)nnor  v.  State,  80  Ala.  9. 
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not  then  owe  more  than  four  hundred  dollars,  the  variance 
was  fatal.* 

But  where  the  indictment  charged  the  obtaining  by  false 
pretenses  the  signature  of  a  party  to  a  promissory  note,  by 
pretending  that  the  defendant  had  money  in  the  hands  of  a 
third  person,  who  was  absent,  it  was  held  that  it  was  not 
necessary  to  prove  the  amount  represented  to  be  the  identical 
sum  stated  in  the  indictment,  provided  it  was  sufficient  to  meet 
the  payment  of  the  note  which  the  party  was  induced  to  sign.* 
And  where  an  indictment  alleged  the  false  pretense  to  be  that 
defendant  falsely  represented  that  he  had  ' '  a  large  amount  of 
money  on  deposit"  in  a  certain  bank,  evidence  of  his  repre- 
sentation that  he  had '^  $5,000  on  deposit"  there  supported 
the  allegation,  which  was  one  of  substance.  Kor  in  such  case 
is  there  a  fatal  variance  between  an  allegation  that  $106  was 
obtained,  and  proof  that  the  amount  obtained  was  $109.* 


CHAPTER  XLIX. 

mSTRUOTIONS ;  VERDICT ;  SENTENCE ;  PUNISHMENT. 

§  488.  Questions  of  law  and  fact. 
489.  Instmctions  to  the  jury. 

440.  Verdict. 

441.  Sentence. 

442.  Punishment. 

§  438.  Questions  of  law  and  fact. — As  a  matter  of  plead- 
ing, the  question  of  the  sufficiency  of  the  representations  to 

'  Com.  V.  Davidson,  1  Cush.  38.  An  indictment  charged  the  obtaining  of 
|9  from  one  H.  by  a  false  pretense  that  he  was  indebted  to  defendant  in 
that  amount.  Held,  not  to  be  sustained  by  proof  of  a  pretense  that  H. 
owed  the  defendant  (6,  and  obtained  $6  thereby. — Marwilsky  v.  State,  9 
Tex.  App.  877;  Litman  t.  State,  Id.  461. 

«  People  V.  Herriok,  18  Wend.  87. 

>  Moore  v.  State,  20  Tex.  App.  288. 
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deceive  a  man  of  common  onderstanding  is  one  of  law  for  the 
court ;^  and  it  is  not  error  for  the  judge  to  refuse  to  charge 
that  the  pretense  must  appear  upon  the  indictment  to  be  such 
as  could  not  be  guarded  against  by  an  exercise  of  conmion 
sagacity  and  prudence ;  the  sufficiency  of  the  indictment  being 
a  question  of  law.  * 

But  in  New  York,  the  question  whether  the  false  pretense 
was  calculated  to  deceive  and  was  capable  of  defrauding  is  one 
for  the  jury;*  unless  some  inducing  circumstance  on  the  face 
of  the  indictment  shows  that  the  pretense  is  immaterial/ 
Where  representations  set  forth  in  the  indictment  are  proved, 
the  sense  in  which  they  were  used,  and  what  was  designed  to 
be,  and  was  understood  from  them,  are  questions  for  the 
jury;*  and  it  is  error  for  the  court  not  to  submit  to  the 
jury  the  question  whether  the  act  charged  was  done  with 
intent  to  cheat  and  defraud.*  In  determining  the  criminality 
of  the  false  pretenses,  the  jury  may  take  into  consideration 
the  ability  or  capacity  to  detect  them  of  the  person  defrauded/ 

§  439.  Instrnctions  to  the  jury. —  In  Georgia,  on  a  prose- 
cution for  cheating  and  swindling,  under  Code,  §  4595,  it  is 
proper  to  charge  the  jury  that  defendant's  statement  is  not 
made  under  oath,  and  that  he  is  not  subject  to  punishment  for 
perjury,  but  that  they  may  give  it  such  weight  as  they  deem 
proper/  An  instruction  that  "  if  the  jury  find  that  the  bar- 
gain in  which  the  alleged  false  pretenses  were  made,  and  its 
object  was  to  secure  the  seller  for  a  past  debt  and  a  future 
credit,  then  the  defendant  cannot  be  convicted,"  is  properly 
qualified  by  adding:  ''If  the  defendant,  at  the  time  such 
representations  were  made,  obtained  any  of  the  property 
*    *    *    by  reason  of  the  alleged  false  pretenses,  the  indict- 

1  state  V.  Burnett,  119  Ind.  892. 

•  Smith  V.  People,  47  N.  Y.  808. 

» People  ex  rel.  Phelps  v.  Oyer  &  T.,  88  N.  Y.  486. 

•  Thomas  v.  People,  34  N.  Y.  361. 

»  People  V.  Blanchard,  90  N.  Y.  314. 

•  State  V.  Norton,  76  Mo.  180;  Brown  v.  People,  16  Hun  586. 
'  Cowan  V.  People,  14  m.  848. 

»  Ratteree  v.  State,  77  Ga.  774. 
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ment  might  be  sustained. ' '  *  Mere  general  remarks  in  a 
charge  to  a  jury  in  regard  to  swindling,  having  no  relation  to 
the  case,  and  not  applied  to  the  disposition  of  it,  are  not 
ground  for  reversal,  where  the  evidence  in  the  case  and  the 
legal  rules  governing  it  are  clearly  stated,  and  the  jury 
admonished  not  to  convict  unless  guilt  is  proven  within*  those 
rules.*  A  charge  that  if  defendant  fraudulently,  designedly, 
knowingly  and  falsely  represented,  whether  by  words  or  acts, 
that  he  had  not  assigned  the  claim,  and  that  he  was  the  owner 
when  in  fact  he  was  not,  and  that  by  reason  thereof  he 
obtained  the  order,  he  must  be  guilty,  is  correct.  The  soierUer 
is  distinctly  left  with  the  jury."  On  indictment  for  swindling, 
the  charge  being  that  defendant,  by  falsely  representing  the 
signatures  to  a  petition  presented  by  him  to  be  genuine, 
obtained  from  the  county  judge  a  draft  for  an  appropriation, 
for  certain  school  purposes,  an  instruction  that,  unless  the  sig- 
natures were  there  at  the  time  of  presentation  to  the  judge, 
and  that  defendant's  false  and  fraudulent  declaration  that  thev 
were  genuine  induced  the  issuance  of  the  draft,  defendant 
should  be  acquitted,  is  correct.* 

But  an  instruction  that,  to  convict,  it  must  be  found  that 
defendant  said  he  had  money  in  bank  to  pay  a  check  given  in 
payment  for  the  property,  would  be  error.  A  bank-check  is 
a  false  token,  if  the  drawer  knows  when  he  gives  it,  payable 
to  a  person  other  than  himself,  that  he  has  neither  funds  to 
meet  it,  nor  credit  at  the  bank  on  which  it  is  drawn. '  And  on 
a  trial  for  obtaining  money  from  a  freedman  by  false  pretenses, 
a  remark  in  an  instruction :  *'  You  may  give  such  weight  as 
you  see  proper,  or  discard  any  portion  in  your  discretion,"  is 
error.'  Where  an  indictment  described  the  property  as  '*a 
package  of  money  containing  the  sum  of  sixty  dollars  in  bank 
bills, ' '  and  the  court  charged  the  jury  that,  * '  if  the  package 

1  Com.  V.  Lee,  149  Mass.  179. 

*  People  V.  Dean,  68  Hun  610. 

» State  V.  Hargrave.  108  N.  C  338.  ^ 

*  Scott  V.  State,  27  Tex.  App.  264. 

»  People  T.  Donaldson,  70  CaL  116. 

*  litman  v.  State,  9  Tex.  App.  461.    Compare  Johnson  v.  State,  Id.  558. 
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contained  anything  that  passed  cnrrent  at  par  as  money,  the 
offense  charged  would  be  sustained,"  it  was  held  error/ 

Where  the  owner  of  the  goods  testiiSes  that  he  parted  wiih 
them  on  the  strength  of  the  statements  made  by  defendant, 
and  also  '^  on  the  statements,  and  a  mortgage  alleged  to  have 
been  given  on  property  which  the  defendant  did  not  own," 
and  the  jury  find  the  statements  to  be  false,  it  is  proper  to 
refuse  a  ruling  that  the  evidence  does  not  support  the  charge 
of  false  pretenses,  where  the  jury  are  instructed  to  acquit  if 
the  owner  parted  with  his  goods  independently  of  the  state- 
ments. '    But  on  the  trial  of  a  party  for  conspiracy  to  obtain 

>  State  V.  Kube,  20  Wis.  217.  On  a  trial  for  obtaining  property  bj  fiilae 
pretenses,  the  execution,  contents,  and  deUverj  of  the  note  given  by 
respondent  for  the  purchase  price  of  certain  horses  were  proven  by  parol 
witiiout  objection,  and  the  court  correctly  instructed  the  jury  that,  if  the 
owner  sold  the  horses  upon  credit  and  took  a  note  for  them,  they  should 
acquit.  The  foreman  asked  the  court  if  the  note  was  in  evidence,  and  the 
court  replied,  "  No.*'  Held^  that  the  reply  of  the  court  was  misleading,  and 
error. — ^People  v.  Bilauritssen,  84  Cal.  87.  Under  an  indictment  for  cheating 
and  swindling,  under  Code  Ga.  §  4595,  it  appeared  that  defendant  repre- 
sented that  he  was  working  for  one  railway  company  when  in  fact  he  was 
working  for  another,  and  that  the  person  who  sold  him  the  goods  on  tiiis 
representation  knew  when  the  pay-days  came  though  defendant  said  noth- 
ing about  that,  and  it  was  because  of  his  knowledge  of  the  pay-days,  and 
therefore  of  the  time  when  he  should  expect  payment,  that  he  let  defendant 
have  the  goods.  Heldf  that  the  evidence  made  out  the  offense  of  lying  to 
obtain  credit,  covered  by  section  4587,  and  that,  as  the  judge  failed  to 
instruct  as  to  this  offense,  the  judgment  must  be  reversed. — Ratteree  v. 
State,  77  Ga.  774.  The  defendant  was  charged  with  obtaining  goods  by 
falsely  representing  that  he  owned  a  certain  cow  which  he  mortgaged  to 
the  prosecutor  to  obtain  credit,  and  afterwards  refused  to  surrender  the 
same,  alleging  it  to  be  the  property  of  his  wife.  It  was  in  evidence  that  she 
sold  the  cow  to  a  witness  (but  retained  possession)  who  told  her  she  might 
keep  it  by  repaying  the  price;  and  said  witness  in  a  subsequent  transaction 
with  the  defendant's  husband  received  payment  for  the  cow  out  of  his  own 
funds,  and  surrendered  an  unregistered  bill  of  sale,  which  was  destroyed  by 
defendant,  who  thereafter  exercised  control  over  the  property.  Thereupon 
the  court  charged  the  juigr  that  the  mortgage  conveyed  the  legal  tide  in 
the  property  to  the  prosecutor,  who  had  the  right  to  call  for  possession 
before  the  same  was  due,  and  that  the  transaction  between  the  witness  and 
defendant  had  the  effect  of  putting  the  title  back  with  the  wife,  and  that 
defendant  acquired  no  title  thereby,  .and  the  jury  rendered  a  verdict  of 
guilty.  Hddj  that  the  charge  was  not  warranted  by  the  evidence,  and  tiie 
defendant  is  entitled  to  a  new  trial.— State  v.  Alphin,  84  N.  C.  745. 

*  Ck>m.  V.  Lee,  149  Mass.  179.    Upon  the  trial  of  one  indicted  for  fabelj 
representing  himself  to  be  the  owner  of  real  estate,  which  he  tiius  disposed 
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goods,  etc. ,  where  the  eyidence  upon  the  material  points  in 
the  case  is  conflicting,  it  is  error  to  refuse  an  instruction  for 
the  defendant,  fairly  presenting  the  law,  on  the  theory  that 
the  case  contended  for  by  him  has  no  basis  in  the  evidence  on 
which  to  rest.' 

§  440.  Verdict. — On  an  indictment  for  obtaining  money 
under  false  pretenses,  a  special  verdict  finding  facts,  but  fail- 
ing to  find  an  intent  to  defraud  or  not  to  defraud,  is  therein 
defective,  and  should  be  quashed,  and  a  new  trial  ordered.* 
But  upon  trial  of  an  indictment  charging  that  the  accused 
obtained  a  signature  to  the  indorsement  of  a  draft  by  false 
pretenses,  and  procured  money  from  the  bank  upon  such 
indorsement,  a  verdict,  *'We  find  the  defendant  guilty  of 
obtaining  money  under  false  pretenses,  as  charged  in  the 
indictment,"  is  valid.  The  words,  *'of  obtaining  money 
under  false  pretenses,"  could  be  stricken  out  as  surplusage.' 

§  441.  Sentence. — Where  the  prisoner  was  convicted  on  an 
indictment  for  obtaining  goods  by  false  pretenses,  and  also 
pleaded  guilty  to  a  previous  conviction  for  false  pretenses 
charged  in  the  indictment,  and  was  sentenced  to  seven  years' 
penal  servitude,  it  was  held,  in  England,  that  the  sentence 
was  wrong,  and  must  be  reduced  to  five  years.* 

§442.  Punishment — rin  California,  Pen.  Code,  §  1205, 
providing  that  ^'a  judgment  that  the  defendant  pay  a  fine 
may  also  direct  that  he  be  imprisoned  until  the  fine  be 
satisfied,  specifying  the  extent  of  the  imprisonment,  which 
must  not  exceed  one  day  for  every  dollar  of  the  fine,"  does 
not  apply  to  a  conviction  for  obtaining  money  by  false  pre- 
tenses, under  §  532,  which  prescribes  as  a  penalty  ''  imprison- 

of — hddf  that  the  action  of  the  court  in  refusing  to  instruct  the  jury  that 
the  purchaser  was  bound  to  '*  exercise  ordinary  prudence  and  diligence  to 
inform  himself  of  the  truth  or  falsity  of  the  representations  made,''  was 
correct.— State  v.  McConkey,  49  Iowa  499. 
'  Trask  v.  People,  104  m.  569. 

*  State  T.  Oakley,  108  N.  C.  408. 
"  veallace  t.  State,  3  Lea  d9. 

*  Regina  v.  Horn,  48  L.  T.  272. 


628  LASCENT   AND   KINDBED   OFFENSES.  [  §  442. 

ment  in  the  county  jail  not  exceeding  one  year,  and  by  a  fine 
not  exceeding  three  times  the  value  of  the  money  or  property 
so  obtained,"  as  the  legislature  did  not  intend  by  this  provi- 
sion to  make  it  possible  to  impose  a  penalty  of  life  imprison- 
ment for  a  misdemeanor.'  In  Georgia,  where  the  fruits  of  & 
criminal  fraud  amount  to  more  than  $900,  a  fine  of  $1,000  is 
not  an  excessive  or  unusual  punishment.'  In  Michigan,  there 
being  no  distinction  between  conspiracy  to  do  an  unlawful  act 
at  common  law  and  that  declared  unlawful  by  statute,  and  the 
offense  of  obtaining  money  under  false  pretenses,  being  indict- 
able at  common  law,  How.  St.  §  9434,  providing  for  the  pun- 
ishment of  offenses  indictable  at  common  law  not  expressly 
provided  for  by  any  statute  of  the  state,  governs  as  to  the 
degree  of  punisliment  for  a  conspiracy  to  obtain  money  under 
false  pretenses."  In  Missouri,  imprisonment  in  the  peniten- 
tiary for  two  years  is  not  a  cruel  or  unusual  punishment  within 
the  inhibition  of  §  25,  article  II.  of  the  constitution  of  1875,  for 
the  crime  of  obtaining  money  by  false  and  fraudulent  representa- 
tions. The  maximum  punishment  imposed  by  a  statute  for 
a  crime,  may  be  regarded  as  cruel  and  unusual  within  the 
inhibition  of  the  constitution,  without  affecting  the  validity  of 
the  statute,  so  far  as  it  imposes  a  minimum  punishment  not 
obnoxious  to  the  objection.*  In  New  York,  an  attempt  to 
obtain  money  from  a  county  on  a  false  bill  is,  uiider  3  Rev. 
St.  988,  §  3,  subd.  5,  punishable  by  both  fine  and  imprison- 
ment, not  exceeding  one-half  the  limit  prescribed  for  the 
accomplished  crime.*    In  North  Carolina,  for  the  offense  of 

1  In  re  Neustadt,  82  Cal.  273. 

s  Hathcock  v.  State,  13  S.  E.  Rep.  959. 

» People  V.  WatBon,  75  Mich.  582. 

*  State  V.  WiUiams,  77  Mo.  310. 

•  People  T.  Bragle,  10  Abb.  N.  Cas.  800. 
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obtaining  goods  by  false  pretenses,  a  specific  punishment  is 
prescribed,  and  the  court  has  no  power  to  impose  any  other.* 

'  State  V.  Grumpier,  90  N.  C.  701.  Code,  Texm.  (MiU.  &  V.)  g§  6468-5472, 
provide  that  every  false  and  fraudulent  pretense  whereby  one  person 
obtains  personal  property  of  another  is  punishable  by  imprisonment  in  the 
penitentiary;  and  Code,  Tenn.  (Mill  &  V.)  §  6051,  declares  that  all  viola- 
tions of  law  punishable  by  imprisonment  in  the  penitentiary,  or  by  death, 
are  felonies,  and  aU  violations  of  law  punishable  by  fine  or  imprisonment 
in  the  county  jail  are  misdemeanors.  Code,  Tenn.  (Mill  &  V.)  §  5879,  pro- 
vides that  an  attempt  to  commit  a  felony,  unless  otherwise  prescribed  by 
law,  is  pmiishable  by  imprisonment  in  the  penitentiary,  or  by  fine  and 
imprisonment  in  the  county  jail,  at  the  election  of  the  jury.  Defendant 
was  convicted  of  attempting  to  obtain  money  by  false  pretenses,  and  was 
sentenced  to  two  years  in  the  penitentiary.  Held,  that  the  oif ense  was  a 
felony.— Rafferty  v.  State,  16  S.  W.  Bep.  728. 
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WHAT  AMOUNTS  TO  ROBBERY. 

%  448.  Construction  of  statutes. 

444.  QeneraX  nature  of  the  offense. 

445.  What  constitutes  it,  generallj. 

446.  The  necessary  force. 

447.  Putting  in  fear. 

448.  Robbery  by  threats. 

449.  The  felonious  intent. 

450.  Removal  or  carrying  away. 

451.  All  concerned  equally  guilty. 

45d.  Robbery  of  person  in  custody  of  the  maiL 

§  443.  Constrnction  of  statutes. — The  word  **  rob,"  in  the 
act  of  Congress  of  1825,  §  22,  is  used  as  at  common  law, 
*'  Jeopardy  "  means  a  well  grounded  apprehension  of  danger 
to  life  in  case  of  refusal  or  resistance. '  Under  an  indictment 
for  robbing  the  mail  and  putting  the  life  of  the  mail  carrier  in 
jeopardy,  a  sword  or  pistol  in  the  hand  of  the  robber,  by  the 
fear  of  which  the  robbery  was  effected,  is  a  '^  dangerous 
weapon,"  although  the  sword  is  not  drawn,  or  the  pistol  pre- 
sented.* Pistols  are ''dangerous  weapons,"  within  the  con- 
templation of  the  act,  without  proof  that  they  were  loaded.* 
In  Georgia,  where  a  bill,  as  passed  by  the  general  assembly, 
applies  by  number  to  one  section  of  the  Code,  and,  as 
enrolled,  signed  by  the  presiding  oflftcers  of  the  two  houses 
and  approved  by  the  governor,  the  completed  act  applies  by 
number  to  another  section,  and  the  two  sections  relate  to 
different  offenses,  the  first  to  robbery  and  the  second  to  rape 
and  where  a  subsequent  act  recognizes  the  law  of  rape  as 

'  XJ.  S.  V.  Wood,  8  Wash.  C.  C.  440. 

«Id. 

» U.  S.  V.  Wilaon,  1  Baldw.  78. 
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changed,  bat  not  the  law  of  robbery,  no  change  is  effected  in 
the  law  of  robbery.*  In  Texas,  the  act  of  April  12,  1883, 
amending  PenaJ  Code,  art.  722,  in  defining  robbery,  saying 
that  *'  if  any  person,  by  assault  or  violence,  or  by  patting  in 
fear,"  etc.,  states  three  separate  modes  in  which  the  offense 
may  be  committed.* 

§  444.  General  nature  of  the  offense. — ^Bobbery  is  where 
a  person,  either  with  violence  or  with  threats  of  injury,  and 
putting  the  person  robbed  in  fear,  takes  and  carries  away  a  thing 
which  is  on  the  body,  or  in  the  immediate  presence  of  the  person 
from  whom  it  is  taken,  under  such  circumstances  that  in  the 
absence  of  violence  or  threats  the  act  committed  would  be  a 
theft.'  At  the  common  law  robbery  was  regarded  as  an  aggra- 
vated species  of  larceny,  and  under  the  Texas  Code  there  is  a  still 
closer  assimilation  between  the  offenses  of  robberv  and  theft.* 
Robbery  is  distinguished  from  larceny  by  the  previous  violence 
or  intimidation.  To  constitute  robbery,  the  taking  must  be 
either  directly  from  the  person  or  in  the  presence  of  the  party 
robbed,  and  must  be  by  force  or  a  previous  putting  in  fear.* 
In  Georgia,  a  taking  from  the  person  is  an  essential  element 
in  robbery.  *  Robberies  of  different  individual  passengers  in  a 
stage  constitute  distinct  offenses,  though  committed  at  the 
same  place  and  in  rapid  succession. '  In  New  York,  by  Pen. 
Code,  §§  228,  229,  ''  all  robbery  accomplished  by  force  or 
violence,  or  by  fear  of  immediate  injury  to  the  person,"  is 
robbery  in  the  first  or  second  degree.  By  section  230,  all 
other  robbery  is  in  the  third  degree.  A  verdict  of  guilty  of 
robbery  in  the  third  degree  is  not  warranted  by  evidence 
which  showed  that  the  robbery,  if  any,  was  by  force  and 
violence."    In  Texas  robbery,  and  assault  with  intent  to  rob, 

i  Lumpkin  v.  State,  13  S.  E.  Rep  528. 

*  Bond  V.  State,  20  Tex.  App.  421;  Leonard  v.  State,  Id.  442. 

*  Rap.  &  L.  Law  Diet. 

^  Skipworth  v.  State,  8  Tex.  App.  185. 
»  Clary  v.  State,  38  Ark.  561. 

*  Stegar  v.  State,  89  Ga.  588. 
'  In  re  AUison,  18  Colo.  525. 

»  People  V.  Massett,  7  N.  Y.  Cr.  898. 
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are  offenses  specifically  and  separately  defined  by  Penal  Code, 
arts.  504,  606,  722.* 

§  445.  Wliat  constitutes  it^  generally. — Feloniously  taking 
the  property  of  another  in  his  presence  and  against  his  will, 
by  putting  him  in  fear  of  immediate  personal  injury,  is  rob- 
bery at  common  law.'  The  taking  must  be  either  directly 
from  the  person  or  in  the  presence  of  the  party  robbed,  and 
must  be  by  force,  or  a  previous  putting  in  fear.  It  is  the 
previous  violence  or  intimidation  that  distinguishes  robbery 
from  larceny.  It  is  immaterial  of  what  value  the  thing  taken 
is.*  The  property  need  not  be  taken  from  the  person  of  the 
real  owner.  It  is  suiflcient  if  the  party  robbed  has  a  general 
or  special  property  in  or  right  to  the  possession  of  the  goods 
taken.*  Where  a  person,  traveling  in  company  with  the 
owner,  is  intrusted  with  goods,  to  help  carry  them  along,  and, 
by  violence  feloniously  exerted  against  the  person  of  the 
owner,  carries  off  the  goods,  he  is  guilty  of  robbery.  The 
robber's  possession  of  the  goods,  up  to  the  time  of  the 
felonious  violence,  is  constructively  the  possession  of  the 
owner ;  and  the  taking,  being  in  his  presence,  is  constructively 
from  his  person.*  In  Nebraska,  robbery,  which  is  defined  by 
Crim.  Code  §  13,  as  the  taking  of  property  from  the  person  of 
another  by  force  and  violence,  or  by  putting  in  fear  with  the 
intent  to  rob  or  steal,  includes  the  offense  of  stealing  from  the 
person,  which  is  defined  by  section  113a  as  the  taking  of  prop- 
erty from  the  person  without  putting  in  fear,  and  without  force 
and  violence,  and  hence  one  informed  against  for  robbery  may 
be  convicted  of  stealing  from  the  person.* 

1  Robinson  v.  State,  11  Tex.  App.  800. 
«  Ck>m.  V.  HoUand,  1  DuvaU  182. 
« Clary  v.  State,  88  Ark.  561. 

*  State  y.  Ah  Loi,  5  Nev.  99;  Brooks  v.  People,  49  N.  Y.  486. 

*  James  v.  State,  58  Ala.  880. 

*  Brown  v.  State,  50  N.  W.  Rep.  164.  R.  and  H.  were  indicted  for  rob- 
bery, and  the  evidence  showed  they  were  driving  along  a  highway  with  one 
S.  H.  snatched  the  lines,  stopped  the  wagon,  jumped  out,  and  stood  in 
front  of  S.,  and  said  to  him,  "  We  are  two  to  one,  so  give  us  what  youVe 
got/*  meaning  a  bottle  of  whiskey  which  S.  had;  that  R  made  no  protest, 
but  when  told  by  H.  to  get  out  and  hold  the  horse  by  the  head  he  did  so, 
while  H.  took  the  b  )ttle,  and  they  both  drank  therefrom.    HM,  that  R. 
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On  the  other  hand,  merely  snatching  a  pocketbook  from 
the  owner's  hand,  is  not  robbery,  but  simple  larceny ;  there 

was  an  accomplice. — Com.  ▼.  Ryan,  (Mass.)  28  N.  E.  Rep.  289.  On  a  trial 
for  robbery  tbe  evidence  showed  that  the  prosecuting  witness'  pocket-book 
had  been  forcibly  taken  from  her  while  on  the  street.  A  few  minutes 
afterwards  defendant  was  discovered  in  a  water-closet  near  the  scene  of  the 
assault,  and  the  stolen  pocket-book  was  also  found  there.  Defendant  was 
at  once  positively  identified  by  the  prosecuting  witness  as  her  assailant 
Heldf  that  the  evidence  warranted  a  conWction. — State  v.  Moore,  (Mo.)  17 
S.  W.  Rep.  668.  Upon  the  trial  of  an  indictment  for  robbery  in  the  fint 
degree,  the  property  taken  being  charged  to  be  one  key  of  the  value  of  one 
dollar,  evidence  on  the  part  of  the  prosecution  was  to  the  effect  that  certUD 
persons,  one  of  whom  was  the  prisoner,  entered  the  room  of  W.,  who  was 
janitor  of  a  bank,  masked,  while  he  was  in  bed;  that  they  suffocated  and 
handcuffed  him,  and  by  putting  a  pistol  to  his  head  compeUed  him  to  dis- 
close the  combination  of  the  lock  of  the  bank  safe,  and  put  him  into  such  a 
state  of  terror  as  to  be  incapable  of  resistance;  that  they  then  took  and 
carried  away  the  bank  keys  from  a  table,  in  his  presence,  one  of  them  beinfc 
the  key  of  the  street  door,  and  subsequently  entered  and  robbed  the  bank. 
There  was  no  evidence  of  any  intention  to  return  the  keys,  or  that  the 
street  door  key  was  ever  recovered.  Held,  that  the  evidence  justified  the 
jury  in  finding  a  feloniotts  taking  of  the  key  from  W.,  against  his  wiU  and 
in  his  presence,  by  violence  to  his  person,  and  by  putting  him  in  fear  of 
immediate  personal  injury,  and  that  such  a  finding  established  robbeiy  in 
the  first  degree  (2  N.  Y.  Rev.  Stat.  677,  §  55);  that  the  intent  with  which 
they  took  the  key  was  a  question  of  fact  for  the  jury,  and  if  they  found 
that  the  robbers  took  it  with  intent  to  appropriate  it,  the  use  subsequentiy 
made  of  the  key,  although  in  the  minds  of  the  robbers  at  the  time  of  the 
taking,  could  not  affect  the  question  of  their  guilt;  and  that  it  was  imma- 
terial whether  the  robbers  formed  the  plan  of  taking  the  key  before  thej 
entered  the  room  or  whether  it  was  an  after-thought  suggested  by  seeing 
it  on  the  table.— Hope  v.  People,  88  N  Y.  418;  38  Am.  Rep.  460. 

The  taking  was  held  to  amount  to  robbery  in  the  following  caites:  The 
felonious  taking  of  a  pistol  from  the  possession  of  K.  against  his  will,  br 
means  of  force;  whether  the  pistol  belonged  to  K  or  not. — People  v  Ander- 
son, (Cal.)  22  Pac.  Rep.  189.  Where  the  defendant,  falsely  pretending  to  be 
town  marshal,  seized  the  prosecutor,  to  whom  another  was  showing  a  trick 
at  cards,  shoved  him  against  a  wall,  and  threatened  to  take  him  to  jail 
unless  he  paid  him  money,  whereupon  the  prosecutor  paid  him  money,  as 
he  said,  to  keep  from  going  to  jail  and  being  bothered.— Bussey  v.  State.  71 
Qa.  100;  51  Am.  Rep.  256.  Where  defendant  and  another  enticed  prosecutor 
into  the  woods  near  the  highway,  knocked  him  down,  and  took  his  money: 
and  after  a  dispute  over  the  spoils,  defendant  proposed  to  kill  the  prose- 
cutor, and  put  him  on  the  railroad  track  for  the  purpose  of  concealing  the 
crime.— State  v.  Bradbum,  104  N.  C.  881.  Where  defendant  stopped  prose- 
cuting witness,  a  stranger  in  the  city,  and  intoxicated,  on  a  dark  night, 
told  him  to  hold  up  his  hands,  that  he  (defendant)  was  an  officer,  and  would 
arrest  him  for  drunkenness,  which  alarmed  witness  so  that  he  held  up  his 
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being  neither  yiolence  nor  putting  in  fear. '  And  where  one 
furtively  extracted  a  woman's  purse,  but  in  withdrawing  his 
hand  tore  her  pocket,  and  she,  turning,  saw  him  unconcernedly 
looking  across  the  street,  and  caught  him  by  the  coat,  which  ^ 
in  escaping,  he  left  with  her,  the  offense  is  larceny  from  the 
person  and  not  robbery.*  So,  it  is  not  robbery  for  a  person 
who  has  lost  money  at  an  unlawful  game  to  point  a  pistol  at 
the  winner,  and  compel  him  to  return  the  money,  since,  under 
the  law,  the  winner  is  not  even  entitled  to  possession  of  the 
money.*  And  one  who  stands  by  in  a  liquor  saloon  while 
another  is  robbed  and  who  refuses  to  interfere  cannot  be  con- 
victed of  the  robbery,  there  being  no  evidence  of  complicity.* 
The  forcible  capture  of  a  citizen's  horses  by  military  order,  on 
neutral  ground,  occupied  and  controlled  by  rebel  military 
authority,  is  a  belligerent  act,  and  not  robbery.* 

hands,  and  defendant  took  his  money  from  his  pocket. — McOormick  ▼. 
State,  26  Tex.  App.  678. 
1  Bonsall  ▼.  State,  86  Ind.  460. 

*  Fanning  ▼.  State,  66  Ga.  167. 

» Thompson  ▼.  Com.,  (Ky.)  18  S.  W.  Rep.  1022. 
«  Golden  v.  State,  18  Tez.  App.  687. 

*  Com.  V.  HoUand,  1  DuvaU,  182.  It  appears  that  defendant  met  a  person 
on  the  road  carrying  a  gun,  whom  he  stopped  and  engaged  in  conversation 
respecting  its  purchase,  and  the  gun  was  handed  to  him.  Being  informed 
that  the  gun  was  loaded,  he  stepped  back  a  few  steps,  and  pointing  it  at  the 
prosecutor  said,  *'  Run,  or  I  wiU  shoot  you ; "  whereupon  the  latter  backed 
off  some  distance,  frightened,  and  the  defendant  ran  off  with  the  gun. 
Held,  that  defendant  was  not  guilty.— Thomas  v.  State,  (Ala.)  9  So.  Rep. 
81,  overruling  James  v.  State,  68  Ala.  880.  The  complainant  was  fraudu- 
lently induced  by  two  confederates  to  expose  some  money  in  his  hand;  one 
of  them  then  snatched  it  from  him  and  ran  away,  while  the  other  held  him 
so  that  he  should  not  pursue,  and  a  struggle  between  them  ensued.  Held, 
that  this  did  not  constitute  robbery. — Shinn  ▼.  State,  64  Ind.  18;  81  Am. 
Rep.  110.  D..  the  maker  of  a  note,  asked  A.,  the  holder,  to  let  him  see  it, 
and  on  taking  it  said:  **  Now  I  have  got  it,  you  won't  get  it  again."  A. 
then  seizing  D.*s  h^nd,  D.  caught  up  an  axe,  and  retreating  to  his  horse 
rode  off  with  the  note,  saying  that  if  A.  would  make  him  a  title,  he  would 
pay  for  the  land  for  which  tlie  note  had  been  given,  the  deed  to  which  D. 
had  complained  of  as  defective.  Heldf  that  the  taking  and  carrying  away 
was  not  robbery  or  larceny.  Stealing  implies  stealth.  Felonious  intent 
cannot  be  inferred  from  an  act  done  under  color  of  right  and  without 
fraudulent  concealment.— State  v.  Deal,  64  N.  C.  270.  Defendant,  by  repre- 
senting himself  to  be  town  marshal,  and  by  threatening  to  imprison  A., 
induced  A.  to  give  him  $5.  Held,  that  an  indictment  for  robbery  could  not 
be  sustained,  under  a  statute  defining  robbery  to  be  the  offense  of  fraudu- 
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§446.  The  necessary  force. —  In  Alabama,  whfle  it  may 
be  trae  that  the  mere  stealthy  taking,  or  the  sudden,  unex- 
pected snatching  of  goods  from  the  person  of  another  will  not 
constitute  robbery,  yet,  whenever  the  taking  is  resisted  and 
the  resistance  is  overcome  by  violence,  or  whenever  resistance 
is  prevented  by  threats  of  actual  violence  creating  a  reason- 
able apprehension  of  it,  the  offense  is  committed. '     Snatching 
a  thing  from  the  hands  of  another,  accompanied  with  violence, 
or  threats  creating  apprehensions  of  bodily  harm,  or  resistance 
however  slight,  constitutes  robbery.'     In  Idaho,  it  is  error  to 
charge  that,  if  a  man  stealthily  filch   from   the  pocket  of 
another,  the  force  necessary  to  remove  the  property  is  aU  the 
force  required  by  a  statute  defining  robbery  as  ''  the  felonious 
taking  of  personal  property  in  the  possession  of  another,  from 
his  person  or  immediate  presence,  and  against  his  will,  accom- 
plished by  means  of  force  or  fear.'     In  New  Hampshire,  the 
offense  of  robbery  is  sustained  by  proof  of  a  felonious  taking 
of  property  from  the  person  of  another  by  assault,  although 
without  putting  in  fear.*     In  New  York,  the  property  must 
be  taken  by  violence  to  the  person  beyond  a  simple  assault 
and  battery.     The  violence  must   be  sufficient  to  force  the 
person  to  part  with  his  property,  not  only  against  his  will, 
but  in  spite  of  his  resistance.     Where  the  proof  showed  that 
the  prisoner  took  money  from  the  prosecutor  whOe  they  were 
walking  together  in  a  friendly  manner,  no  more  force  being 
used  than  sufficient  to  pull  the  money  out  of  the  prosecutor's 
pocket ;  that  the  men  had  been  drinking ;  and  the  prosecutor 
at  the  time  of  the  act  evidently  considered  and  treated  the 
prisoner's  conduct  as  a  joke,  it  was  held  not  to  be  robbery  but 
larceny.  *    Merely  snatching  a  watch  from  another  is  not  rob- 
bery.'    Under  the  statute  relating  to  robbery  in   the  first 

lently  taking  property  from  the  person  or  possession  of  another  by  assault, 
or  by  violence  and  putting  in  fear  of  life  or  bodily  injury. — ^WilliamB  t. 
State,  12  Tex.  App.  240.    Compare  Kimble  ▼.  State,  Id.  420. 

1  Jackson  v.  Stat«,  69  Ala.  249. 

3  Evans  v.  State,  80  Ala.  4. 

» Territory  v.  McKem,  26  Pac.  Rep.  128. 

*  State  V.  Gorham,  55  N.  H.  152. 

*  McGloskey  v.  People,  5  Parker,  299. 

*  People  V.  HaU,  6  Parker,  642. 
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degree,  the  force  and  violence  required  is  only  such  as  is  suffi- 
cient to  take  the  property  without  the  owner's  will.  Accord- 
ingly, where  an  accomplice  of  the  prisoner  crowded  the 
complainant  against  the  door  of  a  street  car,  whilst  the 
prisoner  threw  his  arm  around  the  complainant's  neck,  pulled 
him  toward  himself,  and  picked  his  pocket,  there  was  suffi- 
cient force  and  violence  to  constitute  robbery.*  In  North 
Carolina,  snatching  a  thing  unawares  is  not  considered  a 
taking  by  force ;  but  if  there  be  a  struggle  to  keep  it,  or  any 
violence  done  to  the  person,  the  taking  is  robbery.  Where 
the  prosecutor  in  the  presence  of  the  prisoner  accidentally 
dropped  a  bank  note,  and  the  prisoner  took  it  up  and  refused 
to  deliver  it,  whereupon  a  struggle  ensued  for  the  possession 
of  it  which  resulted  in  the  prisoner's  keeping  it  and  carrying 
it  away,  it  was  held  a  forcible  trespass,  the  note  not  being  the 
subject  of  larceny."  Robbery  is  committed  by  force,  larceny 
by  stealth,  and  where  there  is  no  violence  or  circumstance  of 
terror  resorted  to  for  the  purpose  of  inducing  the  owner  to 
part  with  his  property  for  the  sake  of  his  person,  the  crime 
committed  is  not  robbery,  but  larceny.  To  constitute  rob- 
bery, the  force  used  must  be  either  before  or  at  the  time  of 
the  taking,  and  of  such  a  nature  as  to  show  that  it  was 
intended  to  overpower  the  party  robbed,  or  to  prevent  resist- 
ance on  his  part,  and  not  merely  to  get  possession  of  the 
property.'  In  Ohio,  where  it  appeared  that  defendant  sud- 
denly snatched  a  box  of  money  from  the  prosecuting  witness, 

^  Mahoney  v.  People,  5  Thomp.  &  C.  829;  8  Hun  202.  In  the  case  last 
cited,  the  following  charge  to  the  jury  was  held  not  to  be  erroneous:  '*  If 
you  believe  C.*8  statement  to  be  true,  that  the  prisoner  put  his  arm  around 
his  neck,  and  violently  and  forcibly  jerked  him  back,  and  forcibly  and 
feloniously  took  from  his  person  his  pocketbook  and  money,  it  was  a  robbery 
with  a  felonious  intent  and  accompanied  by  violence." 

Where  A.  had  his  pocketbook  knocked  out  of  his  hand  in  a  bar-room,  by  B. , 
who  then  hustled  him  out  of  doors,  and  the  door  was  closed,  and  he  was  told 
that  he  had  better  go  away,  as  he  would  never  see  his  pocketbook  again,  a 
charge  by  the  court,  upon  a  trial  for  robbery,  that,  if  the  force  used  was 
sufficient  to  deprive  the  owner  of  his  pocketbook,  and  if  the  intent  was 
felonious,  the  element  of  violence  constituting  robbery  was  made  out,  — 
held,  error  —People  v.  McGinty,  24  Hun  62. 

*  State  V.  Trexler,  2  Car.  L.  Repoe.  90;  6  Am.  Dec.  558. 

<  State  V.  John,  5  Jones  L  163;  69  Am.  Dec.  777. 
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without  threatening  him  or  patting  him  in  fear,  and  immedi- 
ately after  seizing  the  box  struck  the  prosecuting  witness,  and 
then  ran,  such  violence  was  concomitant  with  the  taking  and 
defendant  was  guilty  of  robbery.'  In  Ehode  Island,  the 
expressed  determination  of  a  felonious  intent,  accompanied  bv 
force  sufficient  to  carry  the  intent  into  effect,  makes  a  case  of 
taking  by  open  violence  or  robbery,  as  distinguished  from  a 
secret  taking  or  mere  snatching  by  surprise  from  the  hand  of 
another.  The  fact  that  surprise  aided  the  force  employed  bv 
prisoner  will  not  prevent  the  force  employed  from  aggravat- 
ing the  case  to  one  of  robbery.  Taking  a  watch  from  a 
person  is  robbery,  where  the  prisoner  passed  his  arm  through 
the  arm  of  the  prosecutor  and  used  violence  sufficient  to  break 
the  ribbon  watch-guard  worn  by  the  prosecutor  about  his 
neck,  at  the  same  time  exclaiming,  "Damn  you,  I  will  have 
your  watch  I  "  notwithstanding  the  force  did  not  affright,  but 
merely  surprised,  the  prosecutor.' 

§  447.  Putting  In  fear. — In  Georgia,  by  the  penal  code, 
robbery  may  be  committed  either  by  force  or  intimidation. 
By  force  is  meant  actual  personal  violence,  a  struggle,  and 
personal  outrage.  When  the  offense  is  committed  by  putting 
in  fear,  it  is  robbery,  though  the  property  be  taken  under  color 
of  a  gift;  but  the  taking  must  be  against  the  wOl  of  the 
owner.  The  property  need  not  have  been  delivered  cetera- 
poraneously  with  the  assault.  It  is  sufficient  that  it  was 
delivered  afterward  during  the  continuance  of  the  fear  or 
apprehension.'  In  Indiana,  although  the  principle  of  robbery 
is  violence,  yet  robbery  may  be  accomplished  by  exciting  fear 
in  the  person  robbed,  which  is,  in  law,  constructive  violence. 
The  violence  must  be  something  more  than  a  sudden  taking  or 
snatching  of  the  property,  and  must  precede  or  accompany  the 
taking.  The  fraudulent  and  felonious  taking  of  property  bv 
means  of  a  trick  or  contrivance,  but  without  violence  does  not 
constitute  robbery.*     In  Mississippi,  an  instruction  that,  ''to 

>  Sherman  v.  State,  4  Ohio  Cir.  Gt.  531. 

«  State  V.  McCune,  6  R.  I.  60;  70  Am.  Dec.  176. 

»  Long  V.  State,  12  Ga.  298;  Lumpkin  v.  State,  13  S:  E.  Rep.  523. 

*  Shinn  v.  State,  64  Ind.  18. 
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constitute  robbery,  the  person  robbed  must  have  been  first  put 
in  fear  of  his  person  or  property,"  is  not  quite  full  enough. 
If  the  goods  be  taken  either  by  violence,  or  by  putting  the 
owner  in  fear,  it  is  sufficient  te  render  the  felonious  taking  a 
robbery.*  In  Missouri,  in  Wagn.  St.  456,  §  20,  defining  rob- 
bery in  the  first  degree,  the  words  "  by  violence  to  his  person, 
or  by  putting  him  in  fear,"  etc.,  are  disjunctive;  and  fear  is 
not  an  essential  ingredient  where  force  is  used.  So  held, 
where  one  snatched  a  watch,  tearing  the  chain  from  the 
owner's  button-hole,  and  struck  him  in  order  to  escape.'  But 
snatching  property  without  violence  or  putting  in  fear  is  not 
robbery.*  In  New  Hampshire,  robbery  may  be  committed  by 
the  felonious  and  forcible  taking  of  property  from  the  person 
of  another  without  putting  him  in  fear.* 

§  448.  Bobbery  by  threats*. — A  charge  of  robbery  may  be 
established  by  proof  that  the  property  was  obtained  through 
intimidation  from  threats,  whether  of  immediate  or  future 
violence.*  Thus,  robbery  may  be  committed  by  obtaining 
personal  property  from  the  person,  or  in  the  presence  of  the 
owner,  by  threats  of  a  groundless  criminal  accusation.*  But 
it  has  been  held  that  mere  threats  of  a  criminal  prosecution, 
without  force  actual  or  constructive,  will  not  constitute  rob- 
bery, unless  the  threat  be  to  prosecute  for  an  unnatural 
crime.'  To  constitute  robbery  through  intimidation,  by 
charging  another  with  the  crime  against  nature,  the  charge 
need  not  have  been  direct,  or  made  in  unequivocal  language. 
It  is  sulBcient  that  the  language  employed  was  designed  to 
communicate  such  a  charge,  and  was  so  understood  at  the 
time  by  the  person  threatened.  * 

1  McDaniel  v.  State,  8  Sm.  &  M.  401;  47  Am.  Dec.  98. 
'  State  ▼.  Broderick,  59  Mo.  818. 

*  State  V.  Sommers,  12  Mo.  App.  374. 

*  State  V.  Gorman,  65  N.  H.  152. 

*  State  V.  Howerton,  58  Mo.  581. 

*  People  V.  McDanielfl,  1  Parker  198. 
'  Long  V.  State,  12  Ga.  298. 

^  People  ▼.  McDaniels,  supra.  In  the  case  last  cited,  where  A.  threatened 
to  arrest  B.  on  a  charge  of  having  committed  the  crime  against  nature  (the 
charge  being  without  any  foundation,  and  known  to  be  so  by  A.),  and  B., 
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§  449.  The  felonious  intent. — ^The  taking  must  have  hem 
animo  furcmdi.  But  force  or  intimidation  having  been 
proved,  the  ammtts  furandi  will  be  inferred;'  and  evidence 
tending  to  rebut  the  felonious  intent  is  admissible.*  An 
instruction  defining  robbery  as  "the  taking  of  any  property 
from  the  person  of  another  by  force"  is  erroneous,  because 
omitting  the  element  of  felonious  intent.'  The  taking  of 
property  by  defendant  violently,  but  in  the  presence  of  others, 
under  claim  of  title,  does  not  constitute  the  crime  of  robbery.* 
And  one  who,  when  entitled  to  the  possession  of  his  own  chat- 
tel,  takes  it  from  another  by  violence  and  putting  in  fear  of 
life,  is  not  therein  guilty  of  robbery.*  But  it  is  not  necessary 
that  the  prisoner  should  intend  to  appropriate  the  property  to 
his  own  use.  If  he  intended  to  deprive  the  prosecutor  of  his 
property,  that  is  sufficient."  ^  In  Kentucky,  however,  an 
indictment  under  Gen.  St.  ch.  29,  art.  6,  §  4,  for  robbing  a 
person  in  his  dwelling-house,  must  charge  that  the  taking  was 
with  intention  to  deprive  the  owner  of  his  property,  and  to 
permanently  convert  it  to  the  use  of  the  accused.^  In 
Massachusetts,  under  the  statute  of  1818,  ch.  24,  punishing  a 
person  who  shall  rob,  being  armed  with  a  dangerous  weapon 
with  intent  to  kill  or  maim,  or  who,  being  armed,  shall  actually 
strike  the  person  robbed,  it  is  sufficient  that  the  robber  had  the 

through  fear  of  such  threatened  arrest,  was  induced  to  give  A.  twentr 
doUars,  and  a  receipt  for  thirteen  dollars  which  A.  owed  B.,  and  to  promise 
to  pay  A.  twenty  dollars  more,  it  was  held  that  A.  was  guilty  of  robbery  in 
the  second  degree. 

The  defendant,  falsely  pretending  to  be  town  marshal,  seized  the  prose- 
cutor, to  whom  another  was  showing  a  trick  at  cards,  shoved  him  against 
a  wall  and  threatened  to  take  him  to  jail  unless  he  paid  him  money,  where- 
upon the  prosecutor  paid  him  money,  as  he  said,  to  keep  from  going  to  jail 
and  being  bothered.  Held,  robbery.— Bussey  ▼.  State,  71  Ga.  100;  51  Am. 
Rep.  256.  Defendant,  by  means  of  threats  of  personal  violence  and  menaces, 
compeUed  J.  S.  to  pay  to  him  money  which  defendant  believed  to  be  justly 
due  to  him  from  J.  S.  jBleZd,  not  to  constitute  robbery.— State  v.  HoUyway, 
41  Iowa  200;  20  Am.  Rep.  586. 

>  Long  V.  State,  12  Ga.  298. 

«  State  V.  HoUyway,  41  Iowa,  200. 

»  Ck)m.  V.  White,  25  W.  N.  C.  489. 

«  Brown  v.  State,  28  Ark.  126. 

*  Barnes  v.  State.  9  Tex  App.  128. 

*  Jordan  v.  Ck>m.,  25  Qratt  948. 
^  Ward  V.  Ck>m.  14  Bush  288. 
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intent  to  kill  and  maim  as  a  means  of  efFecting  the  robbery, 
if  it  shoold  become  necessary,  although  not  an  intent  to  kill  or 
maim  at  all  events ;  but  an  intent  merely  to  terrify  would  not 
be  enough  to  constitute  the  chief  offense  of  the  statute.' 
Where  several  persons  make  an  assault  upon  another,  intending 
to  rob  him  of  his  property,  and  in  the  course  of  a  scuffle 
between  the  parties,  one  of  the  assailants  snatches  a  pistol 
from  him,  their  only  object  in  getting  possession  of  the  pistol 
being  to  prevent  it  being  used  against  them,  their  subsequent 
carrying  it  away  and  converting  it,  would  not  constitute 
robbery ;  but  otherwise,  if  their  intention  at  the  time  was  to 
deprive  the  prosecutor  wholly  of  the  pistol,  although  *on 
snatching  it  they  also  intended  to  prevent  it  being  used  against 
them.* 

§  450.  Removal  or  carrying  away. — Ordinarily,  no  asporta- 
tion is  essential  to  complete  the  crime  of  robbery,  but  in 
Massachusetts,  to  constitute  robbery  under  the  statute  (B.  S. 
ch.  125,  §  15),  the  property  taken  must  have  been  carried 
away  by  the  assailant.' 

§  451.  Jill  concerned  equally  guilty. — ^Where  several  per- 
sons combine  to  commit  a  robbery,  and  one  only  perpetrates 
the  act,  all  are  constructively  present,  and  equally  guilty.* 
One  who  is  present  and  aids  and  abets  a  robbery  is  punish- 
able as  a  principal,  though  he  receives  none  of  the  money,  and 
the  amount  taken  is  immaterial.*  But  one  cannot  be  con- 
victed as  an  aider  and  abettor,  unless  he  had  a  felonious 
intent  to  render  assistance  in  aid  of  the  offense  charged.*    His 

>  Com.  V.  Martin,  17  Mass.  859. 

*  Jordan  v.  Com.,  25  Gratt.  948. 
»  Com.  V.  aifford,  8  Cush  215. 

«  State  ▼.  Heyward,  2  Nott  &  McC.  812. 

*  State  ▼.  Brown,  (Mo.)  16  S.  W.  Rep.  406.  On  the  trial  of  an  indictment 
for  robberj,  it  appeared  that  the  prisoner,  being  confined  in  jail,  got  out  of 
hiB  oell,  broke  the  locks  off  of  the  doors  of  the  others,  who,  as  soon  as  the 
jailer  made  his  appearance,  set  upon,  bound,  blindfolded  and  robbed  him. 
JSMj  that  aU  were  equally  guilty,  although  it  was  not  proved  affirmatively 
that  the  prisoner  personally  took  part  in  the  robbery.— Ferguson  v.  State, 
a2Ga.  658. 

*  Ward  V.  Com.  14  Bush  288. 
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mere  presence  at  the  time,  his  faOure  to  give  an  alarm,  hk 
sOenoe,  inaction,  and  the  supposed  concealment  of  the  offense 
by  him,  will  not  authorize  his  conviction  for  the  crime.*  And 
to  receive  money  obtained  by  robbery,  with  knowledge  that  it 
was  so  obtained,  is  not  enough  to  constitute  the  receiver  an 
accessory  to  the  robbery."  Under  Nev.  St.  1861^  57,  §  10, 
abolishing  all  distinction  between  an  accessory  before  the  fact 
and  a  principal ;  and  providing  that  all  persons  concerned  in 
the  commission  of  a  felony,  whether  they  directly  commit  the 
act  *  constituting  the  offense,  or  aid  or  abet  in  its  commission, 
though  not  present,  shall  be  indicted,  tried,  and  convicted,  a 
person  who  was  in  another  State  at  the  time  of  the  commis- 
sion  of  a  robbery,  for  the  purpose  of  informing  the  others,  who 
participated  in  the  act,  of  the  transmission  of  a  large  sum  of 
money,  and  did  inform  them,  might  be  jointly  indicted  and 
tried  with  those  who  were  present  at  the  commission  of  the 
offense,  in  all  respects  as  a  principal.'  In  such  a  case,  the 
special  act  which  the  accused  may  have  done  in  active  or 
passive  aid  of  the  ultimate  act,  need  not  be  stated ;  but  only 
the  ultimate  act  itself,  as  in  the  case  of  a  principal.* 

§  452.  Bobbery  of  person  in  cnstody  of  the  mail. — Under 
U.  S.  'Rev.  St.  §  5472,  punishing  ''any  person  who  shall  rob 
any  carrier,  agent,  or  other  person  intrusted  with  the  mail," 
the  offense  is  committed  where  it  is  shown  that  the  mail,  or 
any  part  thereof,  is  taken  violently  from  the  possession  of  the 
carrier,  against  his  will,  by  violence,  or  putting  him  in  fear. 
To  constitute  the  crime  of  robbery  by  putting  in  jeopartly  the 
life  of  the  person  having  the  custody  of  the  mail,  by  the  use 

»  Ring  V.  state,  42  Tex.  282. 

«  People  V.  Shepardson,  48  Cal.  189. 

»  State  V.  Chapman,  6  Nev.  320. 

*  Id.  Upon  a  trial  of  A.  and  B.  for  robbery  in  the  first  degree,  it 
appeared  that  the  prosecutor  saw  them  together  on  the  street  as  he  entered 
a  saloon,  and  upon  emerging  from  an  anteroom  of  the  saloon,  a  half  hour 
afterwards,  he  found  them  in  the  saloon;  that  A.  grasped  him  by  the 
collar,  and  took  his  watch,  remarking  to  B.,  who  stood  immediately  behind 
him,  '*  I  got  it ;"  and  that  they  then  retreated,  and  hid  themselves  toother 
in  a  closet.  Held,  that  B. ,  by  his  conduct  and  presence,  aided  and  encour^ 
aged  A.,  and  was  properly  convicted  of  robbery,  jointly  with  him.— Pe<^ 
V.  McElroy,  14  N.  Y.  Supp.  208. 
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of  dangerous  weapons,  it  is  sufficient  if  the  acts  of  the  offenders 
created  in  the  mind  of  the  person  having  the  maO  in  his  cus- 
tody a  well-grounded  apprehension  of  danger  to  his  life  in 
case  of  resistance  or  refusal  to  give  up  the  mail.  A  ^'  danger- 
ous weapon,"  within  the  meaning  of  that  provision,  is  one 
likely  to  produce  death  or  great  bodily  harm.  If  the  accused 
was  present  on  the  occasion  of  the  robbery  of  the  mail 
charged,  aiding,  advising,  and  procuring  its  commission,  it 
becomes  immaterial  whether  he  actually  entered  the  car  con- 
taining the  mail  or  not;  as  he  is  to  be  regarded  as  a  principal, 
and  convicted  as  such.  Tinder  the  statute  punishing  an 
*'  attempt  to  rob  the  mail  by  assaulting  the  person  having  the 
custody  thereof,"  the  attempt  means  an  endeavor  to  accom- 
plish it,  carried  beyond  mere  preparation,  but  falling  short  of 
the  ultimate  design.  The  attempt  must  also  be  to  rob  the 
mail,  and  not  merely  an  attempt  to  rob  the  express  car,  or  the 
passengers  on  the  train  carrying  such  mail.  To  constitute 
the  assault  it  is  not  necessary  that  serious  bodily  injury  should 
be  inflicted.  Drawing  a  gun,  with  a  threat  to  use  it,  or 
forcibly  ejecting  the  person  in  possession  of  the  mails  from 
the  mail-car,  is  sufficient.' 
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§  453.  Sufficiency,  generally. — ^In  California,  an  informa- 
tion for  robbery,  which  alleges  that  defendant  had  been  con- 


»  U.  8.  V.  Reeves,  88  Fed.  Rep.  404. 
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victed  of  petit  larceny  before  the  robbery  was  committed, 
does  not  charge  two  o£Fenses ;  such  an  allegation  is  mere  sur- 
plusage, and  should  be  disregarded. '  In  Idaho,  in  an  indict- 
ment for  robber  v,  the  words  *' felonious"  and  "rob"  carrv 
with  them  the  intent,  and  are  sufficient.'  In  Iowa,  an  indict- 
ment which  charges  that  the  defendant  made  an  assault  upon 
one  L. ,  and,  with  force  and  violence,  unlawfully  and  felon- 
iously did  steal,  take  and  carry  away  from  the  person  of  the 
said  L. ,  four  twenty-dollar  bills,  etc. ,  sufficiently  charges  the 
crime.*  In  Michigan,  under  How.  St.  §  9091,  dividing  rob- 
bery into  two  oflfenses:  one  by  assault  with  a  dangerous 
weapon,  and  with  intent,  in  case  of  resistance,  to  kill  or  maim; 
and  the  other  by  force  or  violence,  or  by  assault,  or  putting  in 
fear,  the  robber  not  being  armed  with  a  dangerous  weapon,  an 
information  must  charge  under  one  of  the  two  grades ;  and  a 
general  description  of  the  crime  is  not  sufficient,  but  it  must 
be  laid  in  conformity  to  the  statutory  definition.*  In  Ohio, 
an  indictment  charging  robbery  and  murder  in  the  commission 
of  the  same,  caused  by  blo^vs  with  a  piece  of  iron,  a  sledge  and 
a  shovel,  is  not  bad  for  duplicity,  and  evidence  of  the  robbery, 
and  the  use  of  each  of  the  implements  is  admissible. '  In  Ten- 
nessee, an  indictment  for  robbery  under  the  Code  is  good, 
which  charges  the  oflfense  in  the  words  of  the  statute  defining 
it ;  •  and  a  count  for  robbery  is  not  bad  for  duplicity  because 
containing  the  words  *' steal,  take,  and  carry  away;"*  but 
one  cannot  be  indicted,  convicted,  and  punished  for  robbery, 
and  also  for  an  assault  with  intent  to  commit  murder,  growing 
out  of  the  oflfense  of  the  robbery.*  In  Texas,  robbery  is  but 
aggravated  theft,  and  the  same  degree  of  descriptive  particu- 
larity is  requisite  in  an  indictment  for  the  former  as  in  one  for 
the  latter  oflfense.*     The  common  law  form  of  indictment  for 

1  People  V.  Boyle,  64  Cal.  158. 
»  People  V.  Butler,  1  Idaho  T.  28t 
«  State  V.  Kegan,  62  Iowa  106. 

•  People  V.  Calvin,  60  Mich.  118. 

>  Jackson  v.  State,  89  Ohio  St.  87. 
«  State  V.  Swafford,  8  Lea  162. 
*>  McTigue  V.  State,  4  Baxter  818. 

•  Wilcox  V.  State,  6  Lea  571;  40  Am.  Rep.  58. 

•  Matthews  v.  State,  9  Tex.  App.  188. 
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robbery  will  suffice,  if  followed,  instead  of  that  prescribed  by 
the  Code.  *  The  indictment  may  properly  charge  in  the  same 
count  the  robbery  of  several  persons  of  different  articles,  if 
the  acts  be  all  one  transaction.'  In  Virginia,  an  indictment 
Avhich  charges  the  felonious  and  forcible  taking  by  the  accused, 
from  the  person  of  another,  of  money  and  goods  to  the  value 
specified,  by  violence  and  putting  him  in  fear,  and  that  such 
money  and  goods  were  the  property  of  the  person  robbed,  is 
a  good  charge  of  robbery  at  common  law.' 

§  454.  Charging  the  taking. — In  Alabama,  in  indictments 
for  robbery  under  the  Code,  if  the  felonious  intent  is  averred, 
the  taking  of  the  property  from  the  party  robbed  may  be 
charged  to  have  been  ^'against  his  will,  by  violence  to  his 
person,"  or  "by  putting  him  in  such  fear  as  unwillingly  to 
part  with  the  same,"  in  different  counts  or  in  the  same  count 
in  the  alternative.  In  either  case,  the  omission  to  charge  the 
felonious  intent  is  fatal.  ^  In  Arkansas,  an  indictment  which 
charges  the  robbery  to  have  been  done  by  force,  need  not  also 

'  BumsY.  State,  12  Tez.  App.  269. 

'  Clark  v.  State,  28  Tex.  App.  189.  Appellant  and  two  others  were  jointly 
indicted  for  robbery.  Appellant  was  tried  separately,  and  found  guilty; 
whereupon  he  moved  in  arrest  of  judgment  on  the  ground  that  the  indict- 
ment did  not  charge  that  he  and  the  others  **  acted  together"  in  the  com- 
mission of  the  act.  Held^  that  the  motion  was  properly  overruled;  the 
parties  being  all  charged  as  principals  it  was  not  necessary  to  allege  a  con- 
spiracy among  them  to  do  the  act. — Bell  v.  State,  1  Tex.  App.  598.  To  an 
indictment  for  robbery  it  was  objected  that  it  did  not  explicitly  aUege  that 
the  property  was  obtained  by  the  assault  made  upon  the  owner,  or  by  the 
putting  him  in  fear.  The  taking,  however,  was  alleged  to  have  been  vio- 
lent and  fraudulent,  and  this  allegation  immediately  foUowed  the  allega- 
tion of  the  assault  and  intimidation.  Held,  that  the  objection  was  not 
tenable,  and  the  indictment  was  properly  sustained. — Bums  v.  State,  12 
Tex.  App.  269. 

» Houston  V.  Com.  12  S.  E.  Rep.  885.  Under  Code,  Va.  1887,  §  8674, 
wliich  provides  in  its  first  clause  tliat  *'  if  any  person  commit  robbery  by 
partial  strangulation  or  suffocation,  or  by  striking  or  beating,  or  by  other 
violence  to  the  person,  or  by  the  threat  or  presenting  of  fire-arms,  he  shall 
be  punished,"  as  therein  specified,  an  indictment  which  'properly  sets  forth 
the  commission  of  a  conunon-law  robbery  in  the  manner  specified  in  the 
statute  is  good,  since  the  statute  does  not  create  or  define  the  crime  of  rob- 
bery, but  merely  regulates  its  punishment  in  certain  cases. —Houston  v. 
Com.,  supra, 

*  Chappell  ▼.  State,  52  Ala  859. 
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state  that  the  person  robbed  "was  put  in  fear."  *  In  Cali- 
fornia, under  Pen.  Code,  §  211,  defining  robbery  to  be  the 
felonious  taking  of  personal  property  against  the  wiU  of  the 
person  robbed,  an  indictment  charging  defendant  with  taking, 
bv  means  of  fraud  and  force,  $160  lawful  money  of  the 
United  States,  being  the  property  of  one  M.,  is  sufficient.* 
In  Georgia,  the  indictment  must  state  that  the  property  was 
taken  from  the  |)erson  of  another ;  to  say  that  it  was  taken 
from  him  is  insufficient.'  Robbery  by  force  and  robbery  bv 
intimidation  are  not  two  oflfenses,  but  difierent  grades  of  the 
same  o£Fense,  and  botli  may  be  charged  in  the  same  count.* 
In  Iowa,  it  is  not  essential  to  the  validity  of  an  indictment 
under  Code,  §  3858,  that  it  should  in  express  terms  chai^  an 
assault.*  A  charge  that  defendant  did,  with  force,  etc., 
steal,  take  and  carry  away  from  another  certain  property,  is 
not  equivalent  to  charging  that  it  was  taken  from  his  person, 
and  is  insufficient."  In  Kansas,  the  statutes  defining^  the 
crime,  not  using  the  words  "rob"  or  "to  rob,"  the  use  of 
those  words  in  an  information  is  not  essential.^  In  Louisiana, 
when  the  facts  as  charged  in  the  indictment  constitute  the 
crime  of  robbery,  the  mere  omission  of  the  word  "  rob,"  will 
not  invalidate  the  indictment.'  In  Ohio,  the  averment,  in  an 
indictment  for  robbery,  of  an  intent  to  steal  or  rob  is  not 
sufficiently  made  by  the  words  feloniously  did  seize,  take,  and 
carry  away.*  In  Pennsylvania,  in  an  indictment  under  act  of 
March  31,  1860,  it  is  not  necessary  that  all  the  circumstances 
which  enter  into  the  definition  of  robbery  at  common  law 
should   be  particularly  averred   in   the   indictment.     If  the 

>  Young  V.  State,  50  Ark.  501. 

*  People  y.  Riley,  75  Cal.  98.  The  following  indictment  was  held  fatallj 
defective:  That  the  defendant  "  did  feloniously,  forcibly,  violently,  unlaw- 
fully, and  with  force  of  arms,  and  by  foi-oe,  threats,  and  intimidation,  take 
from  another,  to-wit,  from  one  J.  H.,  a  leather  bag  and  pune,'*etc— 
People  V.  Beck,  21  Gal.  885. 

s  Stegar  v.  State,  39  Ga.  588;  99  Am.  Dec.  472. 

*  Lumpkin  y.  State,  (Ga.)  18  S.  E.  Rep.  628. 

*  State  y.  Brewer,  58  Iowa  785. 

*  State  y.  Leighton,  56  Iowa  595. 

^  State  y.  Ready,  44  Kan.  697,  700. 

*  State  y.  Robinson,  29  La.  An.  864. 

*  Mathews  y  State,  4  Ohio  St.  589. 


§§  455,  456.]  BOBBBRT.  647 

word  * '  rob ' '  is  used  it  is  sufficient ;  nor  is  it  necessary  to 
aver  further  that  the  property  was  taken  '^  from  his  body  and 
against  his  will."  '  In  Tennessee,  an  indictment  which  alleges 
that  the  defendant  made  an  assault  upon  A.  and  put  him  in 
fear  of  his  life,  and  did  take,  steal,  and  carry  away  feloni- 
ously the  money  of  said  A.,  is  insufficient  in  not  charging  that 
the  money  was  taken  from  the  person  of  A.,  and  against  his 
will.'  In  Texas,  an  essential  element  in  robbery  is  that  the 
property  was  taken  with  the  intent  on  the  part  of  the  taker  to 
appropriate  it  to  his  own  use,  and  such  an  allegation  is  indis- 
pensable to  the  sufficiency  of  an  indictment.'  And  an  indict- 
ment is  insufficient  which  fails  to  allege  that  the  party  robbed 
was  the  party  assaulted  and  put  in  fear.* 

§  455.  Averment  of  locus  in  qno. —  An  indictment  for 
highway  robbery  may  allege  either  that  the  robbery  was  com- 
mitted in  the  highway,  or  that  it  was  committed  near  it.' 
And  an  indictment  for  highway  robbery,  charging  the  rob- 
bery  to  have  been  committed  "in  the  public  highway,"  is. 
sufficient,  without  specifying  to  what  points  the  highway  led,' 
An  averment  'Hhat  W.,  late  of  the  county  of  Y.,  at  and  in 
the  county  aforesaid,  in  the  common  highway  of  the  State,. 
did  then  and  there  feloniously  assault  one  F.  L. ,  and  did  then 
and  there,"  etc.,  is  made  with  sufficient  certainty  as  respects 
the  designation  of  the  place  where  the  robbery  was  committed. 
To  specify  the  particular  highway  is  not  necessary. ' 

§  456.  Averment  of  force  or  threats. —  In  California,  an 
indictment  is  good  which  alleges  that  the  property  of  A.  was 
forcibly  taken  from  the  person  of  B.  against  his  will,  without 
averring  that  it  was  taken  without  the  consent  or  against  the 
will  of  A.  or  stating  the  nature  of  B.'s  possession;'  and  the 

>  Acker  ▼.  Com.  94  Pa.  St.  284. 

•  Kit  V.  State,  11  Humph.  167. 

•  Morris  ▼.  State,  18  Tex.  App.  65. 

«  Trimble  v.  State,  16  Tex.  App.  US. 
»  State  ▼.  Anthony,  7  lied.  284. 

•  State  ▼.  Burke,  78  N.  0.  88. 

^  State  V.  WilBon,  67  N.  C.  466. 

•  People  ▼.  Shuler,  28  Cal.  490. 
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same  is  the  law  in  Louisiana/  In  Massachnsetts,  an  indict- 
ment which  alleges  the  stealing,  etc. ,  by  force  and  violenoe, 
is  sufficient  at  common  law,  without  the  averment  that  the 
party  robbed  was  put  in  fear.*  In  that  State,  an  indictment 
for  robbery,  being  armed  with  a  dangerous  weapon,  need  not  ' 
aver  that  the  striking  and  wounding  therein  charged  were 
inflicted  with  the  dangerous  weapon  with  which  it  was 
charged  the  defendant  was  armed  at  the  time  of  the  robbery.' 
In  Missouri,  an  indictment  under  Wagn.  Stat.  456,  §  20, 
prohibiting  robbery  *'by  putting"  one  "in  fear  of  some 
immediate  injury  to  his  person,"  which  charges  commission 
of  the  crime  simply  by  putting  the  victim  "in  bodily  fear  and 
danger  of  his  life,"  is  fatally  defective.*  Where  the  indict- 
ment charges  that  the  accused  feloniously  did  assault,  rob,  and 
steal  and  take  money  from  tjie  prosecuting  witness,  it  need 
not  be  charged  that  the' putting  in  fear  was  feloniously  done.^ 
In  North  Carolina,  in  an  indictment  for  highway  robbery,  it 
is  sufficient  to  allege  that  the  property  was  taken  from  the 
person  and  against  the  will  of  the  owner,  feloniously  and  vio- 
lently.' In  Texas,  the  indictment  must  state  an  assault  or 
violence  upon  the  person,  and  must  be  so  certain  as  to  the 
party  upon  whom  the  offense  was  committed  as  to  notify  the 
prisoner  who  the  party  is,  and  what  charge  he  is  called  to 
answer  to.^  Robbery  is  defined  in  article  722  of  the  Texas 
Penal  Code,  and,  under  that  definition,  to  constitute  the 
offense  the  property  must  be  taken  either  by  assault,  or  by 
violence  and  putting  in  fear  of  life,  or  bodily  injury.  If  it  be 
by  assault,  violence  and  putting  in  fear  may  be  omitted  in  the 
indictment,  and  if  by  violence  and  putting  in  fear,  assault  may 
be  omitted.  But  where  the  indictment  charges  by  '  *  assault 
and  putting  in  fear  of  bodily  injury,"  though  the  indictment 
would  be  good  on  the  ground  of  assault  (treating  "  putting  in 

»  State  V.  Patterson,  42  La.  An.  984. 
«  CJom.  V.  Humphries,  7  Mass.  243. 
»  Com.  V.  Mowry,  11  AUen  20. 

*  State  V.  Howerton,  59  Mo.  91. 

*  State  V.  Brown,  (Mo.)  16  S.  W.  Rep.  406. 

*  State  V.  Cowan,  7  Ired.  289. 
-J  Parker  v.  State,  9  Tex.  App.  351. 
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fear"  as  surplusage),  stiU  if,  as  in  this  case,  the  ground  of 
assault  be  abandoned,  the  conviction  cannot  be  sustained  on 
the  other  ground,  because  of  the  omission  of  the  necessary 
descriptive  term  '*  violence  "  in  the  indictment.* 

§  457.  Description  of  the  property. — If  an  indictment  for 
robbery  gives  as  a  reason  for  insufficiently  describing  the 
property  that  a  more  particular  description  is  unknown,  this 
cures  the  omission.'  In  Alabama,  an  indictment  describing 
the  property  as  '^  thirty  dollars  in  greenbacks,  national  bank- 
notes, gold  or  silver  coin  of  the  United  States, ' '  would  be  bad, 
if  the  taking  of  any  one  of  the  things,  namely,  greenbacks  or 
national  bank-notes,  or  gold  or  silver  coin  of  the  United 
States,  should  not  amount  to  robbery.'  In  Indiana,  an  indict- 
ment, the  property  alleged  to  have  been  taken  being  bank 
notes  or  biUs,  or  United  States  treasury  notes,  or  bills,  which, 
in  describing  such  notes,  or  bills,  does  not  state  their  denomi- 
nations by  the  use  of  the  word  "  denomination,"  or  equivalent 
words,  is  bad  on  motion  to  quash/  In  Kansas,  the  property 
taken  is  sufficiently  described  as  $35  lawful  money  of  the 
United  States,  **a  more  particular  description  of  which  is 
unknown,"  and  the  testimony  of  the  prosecuting  witness  that 
there  were  three  $10  bills,  and  $5  in  silver,  is  not  sufficient  to 
show  that  a  more  particular  description  could  have  been 
given.'  In  Kentucky,  the  fact  that  the  statute  makes  it- an 
offense  to  steal  a  record  does  not  make  an  indictment  charging 
the  robbery  of  a  silver  dollar  and  a  record  bad,  as  alleging  two 
distinct  offenses.'  In  Massachusetts,  an  indictment  on  Gen. 
St.  ch.  160,  §  24,  charging  the  robbery  of  several  **  promis- 
sory notes  then  and  there  of  the  currency  current  in  said 
Commonwealth, ' '  is  sustained  by  proof  that  the  notes  stolen 
were  either  bank  bills  or  treasury  notes.  The  words  "of 
the  currency  current  in  this  Commonwealth  "  are  equivalent 


1 


Samble  V.  State,  13  Tex.  App.  430;  William  v.  State,  Id.  340. 
« Territory  v.  BeU,  5  Mont.  663;  McQueen  v.  State,  83  Ind.  73. 
3  Wesley  v.  Stote,  61  Ala.  383. 

*  Arnold  ▼.  State,  53  Ind.  381. 

*  State  V.  Ready,  44  Kan.  697,  700, 

*  Liflle  V.  Com.,  83  Ky.  350. 
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to  ''current  as  money  in  this  Commonwealth."*  In  Mis- 
souri, under  Kev.  St.  1879,  §  1817,  providing  that  any 
reference  to  money  or  bank-notes  in  an  indictment  need  only 
describe  it  "  simply  as  money,"  an  indictment  for  the  robbery 
of  ''$500  of  the  lawful  money  of  the  United  States  of  the 
value  of  $500,"  is  gocd.'  In  North  Carolina,  an  indictment 
need  not  allege  the  kind  and  value  of  the  property  taken.*  In 
Texas,  an  indictment  for  assault  with  intent  to  rob  need  not 
describe  the  property  which  defendant  intended  to  take,  nor 
aver  that  defendant  intended  to  deprive  the  owner  of  the 
property  of  the  value  of  it.* 

§  458.  Averment  of  ownership. — An  indictment  for  rob- 
bery must  state  correctly  the  ownership  of  the  property  taken, 
as  well  as  the  name  of  the  person  from  whom  it  was  taken/ 
An  indictment  which  contains  no  allegation  as  to  the  owner- 
ship of  the  property  taken,  and  does  not  state  that  it  does  not 
belong  to  the  defendant,  is  fatally  defective.*  The  indictment 
must,  by  appropriate  averment,  show  that  the  property  taken 
belonged  to  some  person  other  than  the  accused,  or  that  the 
person  deprived  of  its  possession  was  entitled  thereto  as  against 
the  accused.^      The  indictment  must  sufficiently  allege  the 

>  Com.  y.  Griffitlis,  126  Mass.  252. 

*  State  V.  Burnett,  81  Mo.  119. 
» State  V.  Burke,  78  N.  C  88. 

*  Crames  v.  State,  28  Tex.  App.  516. 

IVie  following  descriptions  have  been  held  good :  "  The  sum  of  flOO  in 
paper  currency  of  the  United  States  of  America,  of  the  goods,  property, 
and  chattels  of,"  etc. — State  y.  Carro,  26  La.  An.  377;  State  v.  Shonhausen. 
26  La.  An.  421.  **  Silver  coin  of  the  value  of  $2.00.'*— State  v.  Jackson,  26 
W.  Va  250.  ''  One  United  States  note  commonly  called  greenback,  of  the 
value  of  ten  doUars,"— McEntee  v.  State,  24  Wis.  48. 

The  following  descriptions  have  been  held  had:  **  Ten  dollars  in  money 
of  the  United  States  currency."— Croker  v.  State,  47  Ala.  53.  "  Twenty-five 
dollars  in  money,  the  property  of  John  Bond,"  without  any  aUegation  of 
its  value,  or  any  excuse  for  want  of  greater  particularity.  —  State  v.  Sege^ 
mond,  40  Kan.  107.  •*  One  currency  note  of  the  value  and  denomination  of 
$10,  a  further  and  more  particular  description  of  which  is  to  the  grand  juiy 
unknown;"  there  should  have  been  an  allegation  of  what  nation  or  State 
the  note  was  currency.— Winston  v.  State,  9  Tex.  App.  148. 

»  Smedley  v.  State,  80  Tex.  214;  U.  S.  v.  McNemara,  2  Cr.  C.  C.  45. 

*  People  V.  Vice,  21  Cal.  844;  Smedley  v.  State,  80  Tex.  214. 
^  Barnes  v.  State,  9  Tex.  App.  129. 
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person  robbed,  to  enable  the  accused  to  understand  who  the 
person  is,  and  prepare  a  defense  accordingly.  Merely  averring 
that  the  money  or  articles  taken  belonged  to  a  certain  person 
is  insufficient.*  An  information  which  charges  that  the  prop- 
erty taken  was  in  the  possession  and  was  taken  from  the  per- 
son of  A. ,  sufficiently  charges  that  it  belonged  to  A.  and  was 
taken  from  him  by  the  defendant.'  A  person  in  actual  pos- 
session of  money  has  such  ownership  thereof  as  makes  it  rob- 
bery to  take  it  from  his  person  without  his  consent.*  A  mis- 
take in  the  name  of  the  person  robbed,  in  the  indictment  is 
not  material,  unless  it  appears  that  the  accused  has  been 
prejudiced  thereby.*  In  an  indictment  for  robbery  from  a 
stage-coach,  of  property  belonging  to  Wells,  Fargo  &  Co. ,  the 
ownership  of  the  property  may  be  laid  in  the  driver  of  the 
coach.  Where  there  are  two  counts  in  such  an  indictment, 
one  alleging  the  property  in  the  driver  of  the  coach,  and  the 
other  averring  the  property  belonged  to  Wells,  Fargo  &  Co. , 
the  district  attorney  is  not  bound  to  make  an  election,  and 
confine  himself  to  one  count  of  the  indictment.  * 

§  469.  ATerment  of  value. — In  Alabama,  an  indictment 
for  robbery  that  does  not  contain  a  distinct  averment  of  the 
value  of  the  property  alleged  to  have  been  taken,  is  insufficient. 
An  averment  that  the  defendant  "  feloniously  took  one  valise 
containing  clothing  of  the  value  of  twenty  dollars,"  is  an  aver- 
ment that  the  taking  was  of  the  valise  and  of  the  clothing  con- 
tained  therein,  and  that  the  collective  or  aggregate  value  was 
$20.'  In  Texas,  in  an  indictment  for  robbery  of  a  sheep,  an 
allegation  of  value  is  unnecessary.* 

1  Parker  v.  State,  9  Tex.  App.  851. 
'  People  y.  Hicks,  66  Cal.  108. 

*  8tegar  v.  State,  89  Oa.  588;  99  Am.  Dec.  472;  Brooks  ▼.  People,  49  N. 
Y.  486. 

«  State  V.  Carr,  48  Iowa  418. 

•  State  ▼.  Nelson,  11  Nev.  884. 

•  Jackson  y.  State,  69  Ala.  249. 

*  Williams  v.  State,  10  Tex.  App.  a 


652  ULBCENT   AKD   KIKDBED   OFFENSES.  [  §  460. 


CHAPTER  LIT. 

EVIDENCE;  DEFENSES;  VARIANCE. 

§  460.  Evidence  far  the  prosecutioii,  generally. 
461.  Froot  ot  locus  in  quo. 
462   Proof  of  violence  or  threats. 
468.  Proof  of  property  taken. 

464.  Proof  of  value. 

465.  Proof  of  ownership. 

466.  Declarations  of  victim. 

467.  Admissions  and  confessions. 

468.  Various  incriminating  facts. 

469.  Examination  of  prosecuting  witness. 

470.  Cross-examination  of  prisoner. 

471.  Defenses. 

472.  Variance. 

§  460.  Eyidence    for    the    prosecution^    generally — (a) 

Admissibility^  generaUy. — Where  two  parties  are  charged  to 
have  jointly  committed  a  robbery,  and  who  continued  to  act 
together  in  their  flight,  it  is  competent  upon  the  trial  of  one 
to  prove  the  money  taken  from  the  other,  though  they  may 
have  been  caught  at  different  places.'  In  Texas,  on  a  trial 
under  the  first  clause  of  Pen.  Code  art.  722,  as  amended  bv 
Gen.  Laws  1883,  p.  81,  which  prescribes  the  penalty  when  the 
crime  is  committed  by  a  person  acting  alone,  the  second  clause 
prescribing  the  same  penalty  where  the  crime  is  committed  bv 
two  or  more  acting  together,  evidence  that  defendant  acted 
with  another  in  committing  the  robbery  is  admissible.* 

(J)  Examination  of  witnesses ^  opinions, — It  is  no  depriva- 
tion of  the  right  of  defendant,  accused  of  robbery,  to  confront 
the  witnesses  brought  against  him,  that  the  testimony  of  one 
of  them,  who  could  not  sp^ak  English,  was  taken  through  the 
medium  of  an  interpreter.*  A  witness  having  testified  that  he 
did  not  know  whether  defendant  knew  that  the  person  robbed 
had  all  his  money  together  or  not ;  that  he  might  have  seen 
it  for  all  witness  knew ;  that  he  might  have  seen  more  than 

1  Allen  V.  state,  12  Lea  424. 

«  Farris  ▼.  State,  26  Tex.  App.  105. 

3  State  V.  Hamilton,  42  La.  An.  1204. 
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$10, — the  refusal  to  strike  out  what  the  witness  testified  that 
defendant  ^^  might  have  seen,"  if  error  at  all,  is  harmless,  as 
it  was  so  uncertain  as  not  to  be  likely  to  have  injured  defend- 
ant. *  Where  it  is  conceded  that  there  was  blood  upon  defend- 
ant's coat,  a  witness  who  saw  him  shortly  after  the  alleged 
robbery  is  competent  to  testify  that  such  blood  was  fresh, 
although  he  is  not  an  expert.'  So  it  is  proper  to  permit  wit- 
nesses to  state  their  opinion  as  to  the  correspondence  of  tracks 
found  at  and  near  the  place  of  the  attempted  robbery  with  the 
shoes  worn  by  defendant,  and  a  party  who  was  seen  with  him 
the  night  of  the  offense ;  also  to  state  their  opinion  that  the 
hair  found  on  a  fence  to  which  the  tracks  lead  was  from  a 
horse  which  defendant  was  riding  that  night.* 

(c)  Sitffidency ;  accomplice  testimony. — Where  several  are 
tried  for  robbery,  it  is  not  necessary  that  it  should  be  proved 
that  they  actually  met  and  agreed  to  commit  the  offense. 
Concert  of  action  may  be  shown  from  circumstances ;  and  if, 
from  all  the  evidence,  the  jury  are  satisfied  that  the  defend- 
ants acted  together,  it  is  suflBcient.*  Where  on  a  trial  for 
highway  robbery,  the  court  declined  to  instruct  the  jury  in 
regard  to  any  separation  between  the  circumstances  which 
tended  to  prove  the  corpus  delicti  and  those  which  went  to 
identify  the  guilty  party,  or  to  tell  them  that  when  the  corpus 
delicti  is  attempted  to  be  shown  by  circumstantial  evidence,  it 
must  be  so  established  that  the  combined  circumstances  pro- 
duce the  same  degree  of  certainty  as  positive  proof,  it  was 
held  a  ground  for  setting  aside  the  verdict.*    Under  a  statute 

»  People  V.  Ward,  77  Cal.  118. 

•  People  V.  Loui  Tung,  (Cal.)  37  Pac.  Rep.  295. 
»  Crumes  v.  State,  28  Tex  App.  516. 

♦  MiUer  v.  People,  89  111.  457. 

*  State  V.  Davidson,  80  Vt.  877.  On  a  trial  for  assault  with  intent  to 
commit  robbery,  the  prosecuting  witness  testified  that  he  was  assaulted  on 
the  street  by  defendant  and  two  others,  who,  after  taking  from  him  a  dog 
which  he  held  by  a  chain,  attempted  to  take  money  from  his  pocket;  that 
an  officer  came  and  took  hold  of  defendant,  who  at  the  time  had  his  arm 
around  witness'  neck,  the  other  assailants  having  fled.  Defendant  testified 
that  he  saw  witness  assaulted,  and  in  trying  to  help  him  became  entangled 
in  the  dog  chain.  Held,  that  a  verdict  of  guilty  was  right,  and  that  an 
instruction  to  find  guilty  of  simple  assault  was  properly  refused,  as  inap- 
plicable.—People  V.  Bany,  (Cal )  27  Pac.  Rep.  62.    On  a  trial  for  robbery, 
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providing  that  there  cannot  be  a  conviction  on  the  testimony 
of  an  accomplice  unless  corroborated  by  other  evidence  tend- 
ing to  connect  the  defendant  with  the  commission  of  the 
offense,  there  cannot  be  a  conviction  of  robbery  where  the 
only  testimony  offered  for  the  pmT)ose  of  corroboration  was, 
that  about  the  time  thereof  defendant  was  seen  going  towards 
the  store  of  the  person  robbed,  a  place  which  all  these  parties, 
as  well  as  others,  often  visited.* 

the  evidenoe  showed  that  the  proeecuting  witness,  with  a  $10  biU  in  bu 
pocket,  while  going  through  an  aUey  to  the  rear  door  of  a  saloon,  was 
accosted  by  defendant,  a  stranger,  who  after  requesting  the  witness  to 
attend  a  dance,  and  to  ''set  'em  up,"  hit  him  in  the  face  with  a  brick, 
knocking  him  down,  and  rendering  him  unconscious;  that  on  regaining 
consciousness  he  got  up,  and  went  into  the  street,  where,  finding  an 
acquaintance,  he  went  back  with  him  to  the  alley,  where  he  fou&d  defend- 
ant, whom,  after  a  time,  he  accused  of  being  his  assailant.    The  witness 
went  to  the  mayor's  office,  and  then  back  to  the  saloon,  where  his  wounds 
were  dressed,  at  which  time  he  discovered  that  his  pocket  was  cut,  and  his 
money  missing.    Heidi  that,  while  the  evidence  was  weak  in  some  particu- 
lars, tiie  court,  on  appeal,  would  not  disturb  the  judgment  of  conviction.— 
McCarty  v.  State,  127  Ind.  223.    In  a  prosecution  for  robbery  from  the 
person  the  party  robbed  testified  that  he  was  assaulted  by  three  men,  one  of 
whom  he  could  not  positively  identify,  but  was  confident  that  he  was  the 
defendant,  that  another  person  took  his  money,  but  that  after  that  defend- 
ant returned  and  asked  him  if  he  had  any  more  money.    Held,  that  there 
was  sufficient  evidence  to  show  that  defendant  was  an  accessory  to  the 
robbery. — State  v.  Lucas,  57  Iowa  501.    On  a  trial  for  robbery,  it  appeared 
that  the  prosecuting  witness.  A.,  and  a  friend,  were  in  a  saloon;  that  A. 
had  $200  in  his  pocketbook,  and  offered  a  $10  biU  in  payment  for  liquor. 
A.  testified  that  defendant  and  several  others  threw  him  on  the  floor  of  the 
saloon,  and  stole  his  money;  that  he  could  not  say  which  one  of  the 
assailants  took  the  money  out  of  his  pocket,  because  they  held  him  by  tlie 
throat,  and  he  could  not  see;  that  while  he  was  on  the  floor  defendant  and 
two  or  three  others  were  on  top  of  him.    Defendant,  and  those  indicted 
with  him,  testified  that  A.  was  the  assaulting  party,  and  denied  the  rob- 
bery.   AU  the  circumstances  tended  to  corroborate  the  evidence  for  the 
State.    HeMj  that  a  request  for  a  new  trial,  on  the  ground  that  the  convic- 
tion was  against  the  evidence,  was  properly  refused. — State  v.   Roach. 
(Mont.)  28  Pac.  Rep.  260.    Upon  a  trial  for  robbery,  it  appeared  that  the 
prisoner  seized  the  prosecutor  by  the  collar  as  he  was  about  to  leave  a 
drinking  saloon,  held  him  up  against  the  jamb  of  the  door,  remarking,  *'  I 
want  that  watch ; "  and,  as  he  took  it,  said  to  a  companion,  *'  I  g9t  it ;  *'  and 
then  immediately  retreated,  and  secreted  himself  in  a  closet,  the  prosecutor 
being  at  the  time  drunk.    Held^  sufficient  to  show  a  violent  taking  of  the 
watch,  and  to  justify  a  conviction  of  robbery  in  the  first  degree. — People  v. 
McElroy,  14  N.  Y.  Sup.  208. 
»  Smith  V.  Com.,  (Ky.)  17  S.  W.  Rep.  182. 
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(d)  Ideyitity ;  hearsay ;  res  gestcB, — Where  a  defendant 
was  identified  by  the  robbed  man,  who  had  known  him  for 
years,  and  by  another  witness,  and  several  witnesses  for  the 
defense  testified  that  defendant  was  in  another  part  of  the  town 
when  the  robbery  occurred,  a  judgment  of  conviction  should 
not  be  reversed  as  contrary  to  the  evidence.  *  The  recognition 
of  the  assailant  is  a  circumstance  bearing  on  the  merits,  and  is 
not  a  mere  collateral  matter.*  Evidence  that  the  person 
making  the  arrest  said  to  some  third  persons  on  the  night  of 
the  alleged  robbery  that  defendant  was  a  **  foot-pad,"  and  that 
after  defendant  was  taken  to  the  police  station  the  prosecuting 
witness  met  him  there  and  said  he  would  prosecute  him, 
was  incompetent.*  On  a  trial  for  robbery  committed  in 
a  certain  hotel,  it  is  competent  for  the  State,  as  part  of 
the  res  gestm^  to  prove  by  the  prosecutor  that  he  hurried  down 
from  the  hotel,  and  met  a  policeman  on  the  street  to  whom  he 
made  complaint  that  he  had  been  robbed,  and  by  the  police- 

»  State  V.  Sepult,  (Iowa)  46  N.  Vf.  Rep.  748. 

'  McGuire  y.  People,  44  Mich.  286.  On  trial  for  robbery,  the  comniisAion 
of  the  crime  at  night,  by  a  masked  man,  was  clearly  proved,  and  two  wit- 
nesses, who  were  present  at  the  time,  identified  defendant  as  the  robber, 
recognizing  him  by  his  voice.  They  were  corroborated  by  the  testimony  of 
a  deceased  witness,  given  at  the  preliminary  examination,  and  by  evidence 
showing  that  defendant  left  his  room  about  two  miles  from  the  place  of 
the  robbery  about  ten  o'clock  of  the  night  when  the  crime  was  committed. 
The  only  defense  was  an  alibi,  which  was  not  clearly  proved.  Held,  that 
the  evidence  justified  a  conviction.— Ogden  V.  People,  (111.)  25  N.  E.  Rep. 
755.  On  the  trial  of  an  indictment  charging  defendant  with  robbing  J.,  a 
policeman,  who  had  arrested  the  person  robbed  for  drunkenness,  testified 
that  he  gave  his  name  as  J.  The  sergeant  of  police  testified  to  the  same 
effect,  and  that  while  the  person  robbed  was  in  his  cell,  a  woman  called, 
asked  for  him  by  thebame  of  J.,  recognized  him  as  such,  and  paid  his  fine. 
Held,  that  the  testimony  was  admissible,  and  that  it  warranted  the  court  in 
remarking  to  the  jury  that  there  was  evidence  tending  to  show  that  the 
man's  name  was  J. — State  v.  McAndrews,  15  R.  I.  80.  Defendant  was 
arrested  for  robbing  complainant,  the  arrest  being  made  on  a  description 
given  by  complainant.  On  being  confronted  with  defendant,  complainant 
declared  that  he  was  the  man,  but  afterwards  said  that  he  had  a  doubt. 
After  two  days  spent  with  a  detective,  looking  for  a  man  whose  appearance 
would  agree  with  his  recollection  of  the  man  who  robbed  him,  complainant 
again  saw  defendant,  and  then  stated  that  after  calm  reflection  he  thought 
defendant  was  the  man  who  had  robbed  him.  Held,  that  the  identification 
was  not  sufficient. — People  v.  Smith,  7  N.  Y.  Cr.  425. 

»  State  V.  O'Connor,  (Mo.)  16  S.  W.  Rep.  510. 
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man  that  the  prosecutor  came  down  and  made  the  complaint 
that  a  certain  named  person  had  taken  his  money,  and  that  the 
accused  was  present/ 

§  461.  Proof  of  loens  in  quo. —  Under  an  indictment 
charging  that  a  robbery  was  committed  in  the  highway,  the 
prosecution  cannot  prove  that  it  was  near  the  highway.*  Bat 
where  there  was  no  direct  evidence,  on  a  trial  for  robbery, 
that  the  offense  was  committed  in  Peoria  county,  but  the  evi- 
dence was  that  it  was  committed  on  Washington  street,  in 
Peoria,  111. ,  this  was  sufficient  proof  that  the  venue  was  in 
Peoria  county,  since  Peoria  is  in  that  county.* 

§  462.  Proof  of  violence  or  threats. — ^'  Putting  in  fear.'' 
when  alleged  in  an  indictment  for  robbery,  must  be  proved.* 
But  in  North  Carolina,  upon  an  indictment  for  "  highway 
robbery,"  it  is  not  necessary  to  prove  both  violence  and  put- 
ting in  fear;  either  is  sufficient.*  The  person  robbed  is  a 
competent  witness  to  prove  that  at  the  time  of  the  robbery  he 
was  terrified.  It  is  not  necessary  to  prove  actual  fear.  It  is 
sufficient  to  show  that  the  taking  w^as  under  such  circam- 
stances  a^  would  be  likely  to  create  an  apprehension  of  danger 
in  the  mind  of  a  man  of  ordinary  experience,  and  induce  him 
to  part  with  his  property  for  the  safety  of  his  person.* 
Evidence,  that  the  complainant,  when  intoxicated,  was  beaten 
and  bruised  and  remained  insensible,  and  that  he  had  on  his 
person  when  so  beaten  a  watch  and  chain  and  money,  and 
that  when  he  recovered  his  senses  the  watch  and  money  were 

1  Lumpkin  v.  State,  (Oa.)  18  S.  E.  Rep.  538.  The  State  having  proved  by 
an  ofificer  that  he  secured  the  pistol  in  evidence  from  the  house  of  defend- 
ant's father  a  week  after  the  aUeged  offense,  the  defense  proposed  to  prove 
on  cross-examination  that  the  father  told  the  officer  at  that  time  that 
defendant  did  not  have  the  pistol  on  the  night  of  the  offense  AeM,  prop- 
erly rejected  as  being  hearsay,  and  no  part  of  the  rea  gesice. — Grumes  v. 
State,  28  Tex  App.  516.  Whether  the  father  delivered  the  pistol  to  the 
officer  voluntarily  or  not,  was  irrelevant. — Id. 

*  State  V.  Cowan,  7  Ired.  289. 

»  Sumvan  V.  People,  114  Dl.  34. 
«  Glass  V.  Com.,  6  Bush  486. 
»  State  V.  Burke,  78  N.  C.  88. 

•  Long  V.  State,  12  Ga  298. 
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gone,  is  competent  as  going  to  show  a  taldng  of  the  property 
against  complainant's  will.'  And  proof  that  defendant  and 
another  assaulted  a  person  on  a  certain  night,  and  that  while 
his  companion  held  the  assaulted  person  defendant  took  from 
him  a  pocketbook  of  the  value  of  fifty  cents,  containing  $15 
in  currency,  is  suflBcient  to  convict  of  robbery.*  But  evidence 
that  defendant  snatched  money  by  a  sudden  jerk  from  prose- 
cutor's pocketbook,  which  the  latter  held  in  his  hand,  and 
passed  it  to  a  confederate,  who  made  off  with  it,  shows  no  such 
*'  force  or  intimidation  "  as  is  essential  to  the  crime.* 

§  463.  Proof  of  property  taken/ — ^Where  an  indictment 
for  robbery  charges  the  taking  of  certain  coins  and  bills, 
**  current  money  of  the  United  States  of  America,"  such 
description,  though  unnecessary,  must  be  proved.* 

§  464.  Proof  of  value. — In  Alabama,  it  is  not  necessary  to 
prove  that  the  property  alleged  to  have  been  taken  had  a 
specific  pecuniary  value.  It  is  sufficient  that  it  was  not 
worthless,  that  it  was  not  wholly  unfit  for  use,  or  that  the 
owner  kept  and  preserved  it  as  of  value  to  him,  although  its 
pecuniary  value  was  nominal,  insignificant,  ^or  incapable  of 
estimation.*  In  Indiana,  on  an  indictment  charging  the 
taking  of  $10  in  money,  proof  of  value  is  not  necessary,  as 
money  is  the  measure  of  value.*  But  in  Texas,  proof  that  the 
money  of  which  the  party  injured  was  deprived  was  $40  and 
of  the  value  of  $40,  will  not  sustain  a  conviction  under  an 
indictment  which  described  the  money  as  ''$40  in  current 
paper  money  of  the  United  States,  to- wit,  two  $10  bills  of  the 
value  of  $10  each,  and  four  $5  bills  of  the  value  of  $5  each."  * 

§  465.  Proof  of  ownership. — Where  an  indictment  charged 
the  taking  of  a  pistol,  the  property  of  one  E. ,  and  on  the 

1  Bloomer  v.  People,  1  Abb.  App.  Dec.  146. 
»  VHieeler  v.  Com.,  86  Va.  658. 
»  Doyle  V.  State.  77  Ga.  518. 

•  See  aluo  infra,  §  472. 

» Coffelt  V.  State,  27  Tex.  App.  608. 

•  Jackson  v.  State,  69  Ala.  249. 

^  BicCartj  ▼.  State,  127  Ind.  228. 

•  MathewB  v.  State,  10  Tex.  App  279. 
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trial  E.  and  one  Y,  claimed  the  pistol,  it  was  held  that  under 
Cal.  Pen.  Code,  §  956,  providing  that  when  an  offense  involTw 
the  commission  of  a  private  injury,  and  is  described  with 
sufficient  certainty  to  identify  the  act,  an  erroneous  allegatioii 
as  to  the  person  injured^  or  intended  to  be  injured,  is  imma- 
terial, a  charge  was  proper  that  it  was  not  necessary,  in  oid^ 
to  find  the  defendants  guilty  as  charged  in  the  indictment,  to 
prove  that  the  pistol  was  that  of  E/ 

§  466.  Declarations  of  victim. —  The  statement  of  the 
prosecuting  witness  that  she  had  been  robbed,  made  a  vefy 
few  moments  after  the  crime  was  committed,  is  admissible  in 
evidence  as  part  of  the  ?vv  gestw^  and  confirmatory  of  her 
testimony  on  the  tria].*  So  where,  a  few  minutes  after  a 
man  was  waylaid,  knocked  down,  and  robbed,  he  described  to 
a  police  officer  the  appearance  of  his  assailants,  his  descriptioQ 
was  of  the  res  ge^tw  and  admissible.'  But  unsworn  statements 
by  the  victim  of  the  robbery,  which  she  was  heard  to  make 
several  hours  after  the  alleged  robbery,  purporting  to  be 
explanatory  of  the  transaction,  are  inadmissible  in  evidence/ 
8o  held  of  a  statement  by  the  person  alleged  to  have  been 
robbed,  made  s5me  time  after  the  occurrence  and  not  in 
defendant's  presence,  simply  to  the  effect  that  he  had  been 
^ '  knocked  down  and  robbed. ' ' '  And  evidence  that  the 
person  robbeil  described  the  robber  to  an  officer,  who  there- 
upon went  forth  and  searched  and  thereby  found  F.,  is  inad- 

missible  to  identify  F.  with  the  robber.* 

• 

>  People  T.  Anderson*  80  Cal.  S05. 

*  State  V.  Ah  Loi,  5  Nev.  99;  Lambert  t.  People,  99  Mich.  71, 

*  State  T.  Horan»  S3  Minn.  394;  50  Am.  Rep.  588. 
^  Moses  T.  State.  88  Ala,  78. 

*  People  T.  Ehring.  65  Cal.  lai 

*  Com.  T.  Fagan,  108  Mass.  471.  Where,  on  a  trial  for  robbery,  the  pertoa 
robbed  testified  that  while  walking  with  the  prisoner,  he  felt  the  pn^nff^s 
hand  in  his  pocket,  and  charged  the  prisoner  with  robbing  him,  and  thftS 
the  witness  had  been  drinking,  but  was  not  so  drunk  as  not  to  know  what 
occurred,  it  was  held  that  the  witness*  declaration  to  a  third  peisoa. 
immediately  after  the  transaction,  in  the  prisoner's  absence,  that  the  lat*« 
had  taken  his  watch,  was  admissible  in  evidence  to  show  that  he  ww  no! 
so  much  under  the  influence  of  liquor  as  not  to  be  ooosokmB  of  all  that 
UMik  place.— State  v.  Bryan,  74  N.  C.  351. 
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§  467.  Admissions  and  eonfessions. — ^Where  a  person 
charged  with  robbery  has  confessed  his  guilt,  shortly  after 
being  arrested,  to  one  of  the  officers  arresting  him,  and  the 
latter  testifies  that  it  was  induced  by  no  threats  or  menaces, 
such  confession  is  admissible  at  the  trial/  Thus,  the  testi- 
mony  of  an  officer  that,  when  he  arrested  defendant,  he  asked 
him  who  helped  him  to  commit  the  robbery,  and  he  replied, 
"  Will  Allen  and  Alf.  McNair;''  that  defendant  then  said 
*^  he  would  like  to  pay  a  fine,  and  get  out  of  it,"  is  admis- 
sible; the  officer  having  made  no  threats  or  promises  to 
defendant.* 

§468.  Tarions  incriminating  faets  —  (a)  0vr(min8t(mtial 
exndence^  genercMy. — It  is  the  province  of  the  jury  to  deter- 
mine from  the  acts  of  the  defendant,  and  the  surrounding 
circumstances,  what  the  defendant's  purpose  was  in  stopping 

>  State  T.  Hamilton,  42  La.  An.  1204. 

'  Young  y.  State,  50  Ark.  501.    A  witness  testified  as  to  two  conveTsa- 
tions  with  defendant  W.,  in  the  first  of  which  W.  detailed  his  version  of  the 
robbery.     In  the  second,  witness  referred  to  the  first  conversation,  and 
stated  to  W.  that  he  did  not  beUeve  he  (W.)  had  told  aU  he  knew  about  the 
transaction,  and  also  stated  that  the  witness  had  talked  with  many  railroad 
men,  who  agreed  that  it  would  have  been  impossible  for  a  person  to  open 
the  door  of  the  baggage  car  while  the  train  was  in  rapid  motion  without 
W.*8  attention  being  instantly  attracted  by  the  increased  sound;  that  W. 
answered,  "  Well,  I  can't  help  it;  it  is  true.*'    HeUi^  admissible,  as  declara- 
tions made  to  W. ,  not  as  evidence  in  themselves,  but  to  show  what  reply 
W.  should  have  made.— Watt  v.  People,  126  lU.  9.    In  a  prosecution  for 
robbery,  a  witness  was  permitted  to  testify  that  defendant  had  made  three 
several  statements  to  him  as  to  where  she  had  obtained  the  articles  of 
jewelry  discovered  in  her  possession.    The  first  was  that  she  had  gotten 
them  from  her  husband.    The  other  two  statements  he  did  not  remember, 
'*  except  that  they  were  different  from  each  other  and  from  the  first  state- 
ment."   Heldf  that  the  testimony  should  have  been  excluded. — Moses  v. 
State,  88  Ala.  78.    Defendant,  while  under  arrest  on  a  charge  of  robbery, 
was  aroused  from  a  drunken  slumber,  and  induced  to  sign  a  paper  pur- 
porting to  be  a  confession  by  him  that  he,  in  connection  with  four  others 
named  in  the  paper,  had  committed  the  robbery.    The  prosecuting  witness 
testified  that  four  others  were  associated  with  defendant  in  the  robbery,  but 
did  not  identify  them.    He/d,  that  it  was  error  to  exclude  testimony  offered 
by  the  defendant  to  show  that  the  four  persons  named  in  the  confession  as 
his  accomplices  could  not  have  been  present  at  the  robbery,  especially  as 
some  of  such  persons  were  jointly  indicted  with  him.— People  v.  Fox,  lJ81 
N.  Y.  449. 
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persons  on  the  public  highway  at  eleven  o'clock  at  night,  with 
a  cocked  and  loaded  revolver  presented  at  short  range.  Such 
an  assault,  if  unexplained,  would  be  sufficient  to  warrant  a 
conviction  for  an  attempt  to  rob.  *  On  trial  of  an  indictment 
for  robbing  A.  B.  of  a  watch  and  chain,  evidence  is  admissible 
that  a  ring,  such  as  is  used  to  fasten  watches  to  chains,  which 
A.  B.  could  not  distinguish  from  the  ring  that  was  on  his 
watch,  and  which  bore  the  appearance  of  having  been 
wrenched  off,  was  found  in  the  place  where  he  said  he  was 
robbed.'  Proof  that  the  complainant,  on  the  night  of  an 
alleged  robbery,  had  on  his  person  money  and  other  valuables; 
that  he  became  insensible  from  intoxication;  that  he  was 
badly  injured  in  his  person ;  and  that  when  he  was  restored 
to  consciousness  his  property  was  gone,  and  one  of  his  pockets 
turned  inside  out,  is  evidence  that  his  property  had  been  taken 
from  his  person  against  his  will.*  Evidence  that  defendant 
was  seen  in  company  with  two  other  persons,  on  the  day  of 
the  robberv,  near  the  scene  of  the  crime :  that  thev  were  all 
mounted ;  that  the  otlier  two  entered  the  store  and  committed 
the  crime,  and  after  a  short  detour  came  to  a  place  where 
three  horses  had  been  hitched,  whose  tracks  were  then  traced 
until  defendant  and  the  other  two  persons  were  arrested 
together,  is  sufficient  to  support  a  conviction  of  robbery.* 
Testimony  by  a  witness  that,  two  days  after  the  robbery,  he 
examined  certain  foot-prints  at  the  place  of  the  robbery, 
which  foot-prints  he  described,  and  that,  upon  inspecting  the 
boots  and  shoes  worn  by  defendant  and  his  alleged  co-con- 
spirator at  their  examining  trial,  it  was  his  opinion  that  the 
tracks  at  the  place  of  the  robbery  were  made  by  their  aud 
boots  and  shoes,  is  competent.  *  Testimony  of  a  witness  that, 
three  or  four  hours  before  the  robbery,  he  paid  to  one  of  the 
parties  robbed  the  sum  of  $125,  and  that  the  co-conspirator 

»  People  V.  Woody,  47  Cal.  80. 
<  Com.  y.  Watson,  109  Mass.  a54. 

•  Bloomer  v.  People,  3  Keyes  9. 

*  Odle  V.  State,  18  Tex.  App.  612. 

»  Clark  V.  State,  28  Tex.  App.  189;  Gregg  v.  State,  (Tex.)  12  S.  W.  Rep. 
782. 
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of  the  defendant  was  within  six  or  eight  feet  of  him  and  could 
have  seen  the  transaction,  is  admissible/ 

(J)  FligJd^  and  oMempts  to  escape, — Where  defendant  and 
two  others  were  jointly  indicted  for  robbery,  upon  the  sepa- 
rate trial  of  defendant,  evidence  of  an  attempt  by  one  of  the 
other  prisoners  to  escape,  after  they  had  all  been  arrested 
together  and  were  being  taken  to  jail,  was  inadmissible.'  But 
evidence  of  the  flight  of  such  one  may  be  received  for  the  pur- 
pose of  showing  that,  after  his  arrest,  he  had  the  opportunity 
to  throw  away  the  money,  and  so  of  explaining  the  circum- 
stance that  no  money  was  found  on  the  persons  of  the  robbers 
after  being  taken  to  the  prison.  And  if  such  evidence,  being 
competent  only  for  a  particular  purpose,  is  admitted  gen- 
erally, and  the  counsel  for  the  defendant  fails  to  ask  the  court 
t )  limit  the  evidence  to  the  purpose  for  which  it  was  compe- 
tent, or  to  ask  a  charge  to  the  jury  to  that  effect,  the  defend- 
ant cannot  afterwards  complain  of  the  admission  of  the  testi- 
monv.* 

(c)  Possession  of  plunder^  weapons^  hurglars^  tools ^  etc, — 
There  being  evidence  tending  to  show  a  conspiracy  between 
ilefendant  and  a  third  party,  who  actually  committed  the  rob- 
bery, evidence  of  the  wounded  condition  of  the  latter,  and 
that  he  had  pistols  in  his  possession  the  next  morning  after  the 
robbery,  covered  with  blood,  is  admissible.*     Where  a  robbery 

'  dark  V.  state,  and  Gregg  v.  State,  supra, 

*  People  V.  Stanley,  47  CaL  118;  17  Am.  Rep.  401. 

'  People  T.  Ck)llin8,  48  Cal.  277.  Defendant  was  indicted  for  robbery  of  a 
ten-doUar  gold  piece  and  a  five-dollar  bill.  The  prosecutor  traveled  from 
Boston  with  a  companion,  who  was  not  at  the  trial,  and,  reaching  New 
York  City,  they  drank  heavily  for  two  days,  prosecutor  being,  when 
assaulted,  grossly  intoxicated.  The  only  evidence  against  defendant  was 
that  when  a  policeman  approached  the  scene  of  the  disturbance  he  fled. 
This  he  explained  by  saying  that  he  feared  he  "  would  get  a  licking  from 
the  policeman. "  He  was  almost  im mediately  arrested,  and,  when  searched , 
none  of  the  money  was  found  on  him,  and  he  proved  a  good  character. 
The  prosecutor  had  not  seen  the  gold  piece  since  leaving  Boston,  nor  the 
bill  for  twenty-six  hours  before  the  robbery,  but  he  had  felt  the  former  in 
his  pocket  several  hours  previous  thereto.  He  could  not  identify  any  one 
as  the  party  assaulting  him,  and  stated  that  he  had  never  seen  defendant. 
His  account  was  much  Qonfu«ed,  and  very  indefinite.  Held,  that  a  verdict 
of  acquittal  should  have  been  directed.— People  v.  O'Neill,  6  N.  Y.  Cr.  226. 

*  People  V.  Ward,  77  Cal.  118. 
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is  committed  by  several  acting  in  concert,  it  is  proper  on  the 
separate  trial  of  one  of  them  to  show  that  the  plunder  was 
found  with  one  of  the  others,  or  in  the  cell  where  he  had  been 
locked  up.*  Evidence  that  prosecutor  was  knocked  down  and 
robbed  of  a  watch,  a  key,  and  money ;  that  the  watch  and 
key,  and  a  larger  sum  of  money,  were  found  on  defendant's 
person  soon  afterward;  that  the  watch  was  in  his  hip  pocket; 
that  he  made  no  statement  respecting  the  property  when  he 
was  arrested,  and  the  property  was  found;  and  that  defends^nt 
was  about  the  size  of  the  assailant, — is  sufficient  to  submit  to 
the  jury  as  to  defendant's  guilt.'  The  avowal  of  the  prisoner 
before  the  robbery  was  committed,  of  an  intention  to  rob  D. ; 
the  fact  that  the  prisoner  used  violence  toward  him  on  the 
night  of  the  robbery ;  and  the  further  fact  that  a  part  of  the 
stolen  property  was  found  in  the  prisoner's  possession,  are 
sufficient  evidence  of  guilt  to  sustain  a  conviction.*  But  where 
defendant,  on  trial  for  robbery,  was  arrested,  at  a  place  &r 
distant  from  the  scene  of  its  commission,  forty -one  days  there- 
after, evidence  that,  at  the  time  of  his  arrest,  burglars'  tools 
were  found  on  his  person,  was  incompetent,  it  not  appearing 
that  like  tools  were  used  in  aiding  the  commission  of  the 
offense  charged.* 

>  People  V.  Whitaon,  48  Midi.  419. 

'  State  V.  Sullivan,  9  Mont.  174. 

•  Bloomer  v.  People,  1  N.  Y.  App.  Dec.  146;  3  Keyes  9.  A.  was  robbed  of 
two  bars  of  bullion.  Held,  tliat  evidence  that  B.,  indicted  for  the  robbery, 
disposed  of  two  bars  of  correspondinfc  amount,  shortly  after  the  robbery, 
that  he  was  impecunious,  and  had  been  discharged  recently  from  State 
prison,  was  admissible. ^People  v.  Collins,  64  Cal.  293.  On  the  trial  of  an 
indictment  of  T.  and  another  for  robbing  B.  of  bank-bills,  B.  testified  that 
she  bit  a  linger  of  one  of  the  robbei-s,  and  that  she  was  robbed  of  a  ten,  a 
five,  and  three  two-dollar  bills.  T.  was  proved  to  have  had  when  arrested, 
three  days  after  the  robbery,  two  five  and  two  two-dollar  bills,  on  one  of 
which  was  a  stain  which  was  only  proved  to  liave  the  appearance  of  blood* 
Heldf  that  the  question  was  rightly  submitted  to  the  jury  whether  any  of 
the  bills  found  on  T.  were  taken  from  B.— Com.  v.  ToUiver,  119  Mass.  818. 
On  a  trial  for  a  robbery  in  a  bank,  where  the  defense  was  an  alibi,  tiieie 
was  evidence  that  a  masked  robber  struck  the  president  of  the  bank  upon 
the  head  with  a  pistol.  Held,  that  the  State  was  properly  allowed  to  prove^ 
over  the  objection  of  the  accused,  that  on  the  night  after  the  robbeiy  ths 
latter  was  armed  with  a  Colt*s  revolver,  the  rod  of  which  was  bent  as  if  by 
a  blow.— Reardon  v.  State,  4  Tex.  App.  602. 

^  People  V.  Sansome,  84  Cal.  449. 
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§  469.  Examination  of  prosecuting  witness. — On  a  trial 
for  robbery,  an  answer  may  properly  be  elicited  from  a  wit- 
ness, that  the  reason  why  he  surrendered  his  money  to  the 
accused,  who  had  demanded  it  with  a  cocked  pistol,  was  that 
he  believed  that  he,  the  witness,  would  have  been  shot  if  he 
had  not  delivered  the  money.'  His  testimony  that  he  told 
detectives  of  the  robbery  immediately  after  it  took  place  need 
not  be  accompanied  by  the  particulars  of  his  statement.' 
Where  it  appears  that  the  crime  was  committed  on  the  prose- 
cuting witness  and  another,  who  met  in  town,  and  then  drove 
out  to  the  ranch  of  the  witness,  and  that  during  the  drive  the 
robbery  occurred,  the  witness,  after  stating  where  and  when 
he  met  his  companion,  can  testify  that  they  took  a  journey 
on  that  day,  such  statement  being  preliminary  to  the  ensuing 
examination.  Such  witness  can  also  testify  that  after  rob- 
bing him  defendant  proceeded  to  rob  his  companion,  as  such 
evidence  is  part  of  the  res  gestas^  and  does  not  tend  to  establish 
another  and  distinct  offense.' 

Where  one  of  several  defendants,  jointly  indicted  for  rob- 
bery, was  tried  separately,  and  the  prosecuting  witness, 
testified  that  the  offense  was  committed  by  several  persons, 
certain  of  whom,  besides  defendant,  he  knew,  it  was  error  for- 
the  court  to  refuse  to  permit  defendant's  counsel  to  ask  the- 
witness  who  those  persons  were,  since   their  identification 

would  be  to  establish  a  part  of  the  res  gestw  of  the  robbery.  * 

• 

1  Dm  V.  state,  6  Tex.  App.  118. 

■  People  V.  Murphy,  56  Mich.  546. 

»  People  V.  Nelson,  85  Cal.  421. 

*  Morgan  v.  State,  (Ohio)  27  N.  E.  Rep.  710.  The  person  alleged  to  have- 
been  robbed  was  put  upon  the  stand  by  the  prosecution,  and  testified  that 
he  did  not  know  who  took  his  watch;  that  he  had  lost  it  on  the  night  of  the 
alleged  robbery,  but  who  got  it  he  did  not  know.  The  prosecuting  attorney 
proceeded  to  cross-examine  him,  when  the  judge,  after  looking  at  the 
transcript  of  the  witness*  testimony  before  the  grand  jury,  said  that  he  had 
either  lied  then  or  was  lying  now.  and  ordered  him  into  the  custody  of  the 
marshal,  and  when  instructing  the  jury  directed  them  to  disregard  the 
testimony  of  the  witness,  and  not  to  permit  the  action  of  the  court  in  com- 
mitting him  to  jail  to  influence  their  verdict.  Held,  that  defendant  waa 
entitled  to  the  witness*  evidence  on  the  issue  whether  or  not  the  watch  waa 
taken  from  him  by  foroe,  against  his  will,  or  not,  and  that  the  action  of 
the  court  was  error.— State  v.  O'Connor,  (Mo.)  16  S.  W.  Rep.  610. 
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But  unless  the  possession  by  the  proseontiiig  witnfiss  of  the 
money  of  which  he  claims  to  have  been  robbed  is  contested, 
the  defense  cannot,  as  a  matter  of  right,  question  him  to  show 
contradictory  statements  as  to  where  he  obtained  it. '  And 
where  the  indictment  charges  defendant  with  the  robbery  of 
money  and  a  pocketbook,  and  the  prosecuting  witness  testifies 
that  the  pocketbook  taken  also  contained  a  receipt,  it  k  not 
error  to  refuse  to  compel  the  witness  to  state  on  re-cross- 
examination  what  the  receipt  was  given  for.'  So,  where  the 
prosecuting  witness  testified  that  he  was  taken  by  the  pris- 
oner to  a  house  of  iU-fame,  and  thence  into  the  street,  where 
he  was  robbed,  and  the  defense  then  sought  to  show  that  the 
pfisoner  was  not  aoonstomed  to  visit  such  places,  it  was  held 
immaterial;  and  also  immaterial  that  the  prisoner  received 
moneys  from  various  sources  about  that  time ;  it  not  being 
daimed  that  the  stolen  money  was  found  in  his  possession.' 

§  470.  Cross-examination  of  prisoner. — ^Upon  the  trial  of 
an  indictment  for  robbery,  the  prisoner  having  been  asked  by 
the  prosecution,  on  cross-examination,  if  he  had  not  com- 
mitted a  similar  crime  under  similar  circumstancas  a  short 
time  previous  to  that  for  which  he  was  on  trial,  and  having 
denied  the  fact,  it  is  errar  to  admit  evidence  in  contradiction 
of  the  prisoner's  testimony  as  to  said  alleged  occurrence  and 
showing  the  commission  of  the  said  offense  by  him  for  the 
purpose  of  affecting  his  credibility  as  a  witness.  Where,  by 
the  ruling  of  the  court,  such  evidence  is  taken  for  no  other  or 
•different  purpose  than  to  affect  defendant's  credibility  by  the 
<x)ntradiction,  it  must  be  presumed  that  it  was  so  used  in  the 
determination  and  consideration  of  the  case.  It  seem^  that 
the  reception  of  such  evidence  cannot  be  justified  on  the 
theory  that  evidence  as  to  the  occurrence  of  such  former 
offense  was  admissible  and  went  to  the  issues  as  showing  the 
prisoner's  intent  in  the  commission  of  the  offense  for  which  he 
was  indicted,  and  that,  therefore,  it  was  competent  to  oontra- 

1  People  V.  Becker,  48  Mich.  48. 
<  Sheehan  v.  People,  181  lU.  22. 
*  People  V.  Becker,  48  Mich.  48. 
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diet  his  testimony  in  regard  thereto.  In  this  case  it  was  held 
that  the  occarrenoes  constituting  the  crime  for  which  prisoner 
was  indicted  themselves  furnished  sufficient  evidence  of  intent.  ^ 

§471.  Defenses  —  (a)  In  general, — On  a  trial  for  robbery 
from  the  person  of  the  prosecutor  the  defense  may  prove  the 
general  character  of  the  prosecutor  as  a  drinking  man,  or  his 
condition  as  to  liquors  on  the  particular  occasicHi,  but  cannot 
show,  either  by  the  cross-examination  of  the  prosecutor  or 
independent  testimony,  that  the  prosecutor  was  drunk  on 
other  occasions,  or  that  he  bad  difficulties  with  thicd  persons 
on  other  occasions  by  reason  of  his  being  drunk  or  drinking.' 
Thus,  although  the  prosecutor  was  intoxicated  when  robbed, 
it  is  not  competent  evidence  for  accused  that  three  nights  pre- 
vious thereto  he  was  in  a  certain  saloon  intoxicated,  and  com- 
plained that  two  men  were  trying  to  rob  him,  but  that  he  was 
prepared  for  them,  and  only  carried  two  or  three  dollars  with 
him,  either  to  discredit  the  prosecutor,  where  he  has  testiAed 
that  he  did  not  go  to  the  saloon,  and  did  not  make  the  state- 
ments attributed  to  him,  nor  as  tending  to  show  that  he  was 
in  a  state  of  drunkenness  for  several  days  prior  to  the  alleged 
robbery,  and  while  in  that  state  was  under  the  delusion  that 
he  was  being  robbed.'  So,  on  a  trial  for  robbing  a  woman  at 
10 :  30  o^clock  at  night,  as  she  was  on  her  way  from  a  depot 
carrying  her  valise,  the  testimony  of  a  policeman,  offered  by 
the  defense,  that  he  had  seen  a  colored  man  in  the  yard  of  the 
railroad  at  three  o'clock  on  the  following  morning,  was 
irrelevant,  and  properly  excluded.* 

>  People  V.  Ware,  1  N.  Y.  Cr.  1S6. 

*  MiUer  v.  State,  12  Lea  228. 

*  Lumpkin  v.  State,  (Ga.)  18  S.  E  Rep.  528. 

*  Tliompeon  v.  CJom.,  (Va.)  18  S.  E.  Rep.  304.  The  only  evidence  for 
defendant  was  his  own  testimony  that  he  bought  the  property  in  a  gamb- 
ling-house, of  one  who  said  he  needed  money  to  leave  the  country,  and 
^who,  after  selling  the  watch  and  a  knife,  told  defendant  he  had  better  take 
the  key,  as  he  might  hear  of  some  one  looking  for  them.  Defendant 
testified  that  several,  whom  he  did  not  know,  were  present  when  he  bought 
the  property;  but  no  other  witness  was  offered  in  his  behalf.  Held^  that  a 
conviction  would  not  be  disturbed  for  insufficiency  of  evidence.— State  v. 
Sullivan,  (Mont.)  22  Pac.  Rep.  1086. 
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(b)  Character, — ^While  good  character  of  the  defendant  may 
be  a  defense,  yet  the  accused  cannot  show  the  character  for 
honesty  of  one  jointly  indicted  with  him,  but  not  on  trial.' 

(c)  Consent. — The  defendant  was  convicted  of  robbery  com- 
mitted upon  G.,  and  it  was  claimed,  on  appeal,  that  one  U. 
was  associated  with  him  in  the  taking  of  the  property,  and 
that  there  was  an  understanding  between  G.  and  U.  and  the 
defendant  that  at  an  appointed  time  and  place  they  should  go 
through  the  form  of  being  robbed  by  the  defendant.  It  was 
held  that  if  the  evidence  supported  this  theory,  it  would  result 
that  the  act  did  not  constitute  the  crime  charged.' 

(d)  Former  jeopardy, — A  plea  of  former  conviction  of  bur- 
glary is  sufficient  in  an  indictment  for  robbery,  based  on  the 
same  offense,  when  the  record  shows  that  in  order  to  show 
felonious  intent  in  the  former,  the  circumstances  of  the  steal- 
ing were  proved,  and  thus  the  same  transaction,  the  robbery, 
was  involved  in  both  cases.*  So,  a  prosecution  for  robbery 
may  be  barred  by  a  former  acquittal  for  the  larceny  of  the 
same  money,  where  the  larceny  must  have  been  included  in 
the  robbery.*  And  a  verdict  of  robbery  in  the  second  degree 
operates  as  an  acquittal  of  a  person  indicted  for  robbery  in  the 
first  degree.  In  such  case,  if  the  indictment  contains  all  the 
descriptive  elements  of  grand  larceny,  he  cannot  be  afterwards 
arraigned  and  tried  for  either  robbery  or  grand  larceny  in  the 
matter.* 

But  a  conviction  of  assault  with  a  deadly  weapon  is  not  a 
bar  to  a  prosecution  for  an  attempt  to  commit  robbery  com- 
mitted at  the  same  time.*  And  an  acquittal  in  one  county,  of 
the  charge  of  receiving  stolen  goods,  is  no  bar  to  an  indict- 
ment in  another  county,  for  the  same  oflfense,  unless  it  appears 
that  the  oflfense  was  committed  in  the  former  county.' 

1  Walls  V.  State,  125  Ind.  400. 
>  People  V.  dough,  59  Gal.  488. 

s  Roberts  v.  State,  14  Ga.  8;  68  Am.  Dec.  528;  State  v.  Lewis,  2  Hawkee, 
98;  11  Am.  Dec.  741. 
«  State  V.  Mikesell,  70  Iowa.  176. 

*  State  V.  Brannon,  55  Mo.  68. 

•  People  V.  Bentley,  77  Cal.  7. 

^  Campbell  v.  People,  109  HI.  565;  50  Am.  Rep.  621. 
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A  demurrer  to  a  plea  of  aui/refois  oanvict  admits  the  facts 
alleged  therein,  but  denies  their  legal  sufficiency  to  procure 
defendant's  acquittal.  A  demurrer,  in  an  indictment  for  rob- 
bery, to  the  plea  of  former  conviction  of  burglary,  does  not 
admit  that  the  charge  in  each  indictment  was  the  same,  when 
the  plea  alleges  that  the  felony  in  which  conviction  was  had 
was  the  same  felony  of  which  the  defendant  stood  accused, 
but  admits  only  that  the  two  indictments  related  to  the  same 
transaction.  Such  demurrer,  by  admitting  that  the  two  indict- 
ments related  to  the  same  transaction,  becomes,  in  the  appel- 
late court,  an  effectual  admission  that  the  evidence  of  violent 
stealing  relied  upon  on  the  trial  for  burglary  to  prove  felonious 
intent  was  the  same  with  that  offered  upon  the  trial  for  rob- 
bery, though  the  record  does  not  show  this.* 

{e)  Intoxication, — ^If  a  person  commits  robbery  while  so 
much  under  the  influence  of  liquor  as  not  to  know  what  he  is 
doing,  he  will  not  be  deemed  to  have  taken  the  property  with 
felonious  intent.' 

{/)  Marital  coercion. — ^While  this  is  a  good  defense,  as  a 
general  rule,  where  the  crime  is  actively  participated  in  by  the 
husband,  yet  where  a  wife  choked  a  man  and  told  him  to 
keep  stiU,  while  her  husband  picked  his  pockets,  the  jury  was 
justified  in  finding  that  she  was  not  acting  under  coercion,  but 
independently.' 

§  472«  Tariance. — Failure  to  prove  an  allegation  that  the 
money  taken  was  "  lawful  money  of  the  United  States,"  is  a 
variance,  notwithstanding  a  statute  which  provides  that  it  is 
sufficient  to  describe  money,  etc.,  "as  money,"  and  that 
"  such  allegation"  shall  be  sustained  by  proof  of  any  amount 
of  coin  or  notes,  etc.,  "  although  the  particular  species  of  coin, 
♦  *  *  or  the  particular  nature  of  such  note,  bill,  or  cur- 
rency, be  not  proved. ' '  *  But  such  a  variance  must  be  objected 
to  during  the  trial,  and  the  question  cannot  be  raised  for  the 
first  time  on  appeal,  where  the  money  was  introduced  in  evi- 

>  RoberlB  v.  State,  14  Ga.  8;  58  Am.  Dec.  528. 

•  Keeton  ▼.  Com.,  (Ky.)  18  S.  W.  Rep.  859. 

•  People  ▼.  Wright,  88  Mich.  744;  81  Am.  Rep.  881. 

•  Taylor  v.  State,  (Ind.  Sup.)  29  N  E.  Rep.  415. 
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dence,  and  given  defendant's  counsel  for  examination. '  Where 
an  indictment  for  robbery  charges  the  taking  of  &  pistol,  the 
property  of  one  K. ,  and  on  the  trial  K.  and  one  V.  claim  the 
pistol,  there  is  no  variance,  bat  a  conflict  of  evidence  which  is 
properly  left  to  the  jury  to  determine.' 


CHAPTER  LIII. 

INSTRUCTIONS;  VERDICT;  PUNISHMENT. 

%  478.  Questions  for  the  jury. 

474.  Instructions  to  the  jury. 

475.  Verdict. 

476.  Sentence  and  punishment. 

§  473.  Questions  for  the  Jury.  —  Upon  a  trial  for  an 
assault  with  intent  to  rob,  it  is  for  the  jury  to  determine,  from 
all  the  circumstances,  whether  the  acts  of  the  accused  were 
committed  with  intent  to  rob,  or  for  some  other  purpose.'    So 

1  Id.  An  indictment  charged  the  taking  of  certain  money  and  bank  biUs, 
'*to-wit,  six  dollars  and  eighty-five  cents  in  bank  bills,  usually  called 
United  States  legal  tender  notes,  as  follows:  One  biU  of  the  denomination 
of  five  dollars,  one  bill  of  the  value  of  one  dollar,  and  eighly-five  cents  in 
currency,  usuaUy  known  and  caUed  postal  currency."  The  proof  was  that 
the  bills  were  national  bank  bills,  and  not  United  States  notes,  nor  legal 
tender  notes;  and  that  the  currency  alleged  to  have  been  stolen  was  what 
18  called  fractional  currency,  issued  under  the  act  of  Ck>ngre8s  passed  March 
8,  1888  (12  U.  S.  St.  at  L.,  711,  §  4).  Held,  that  the  variance  was  fatal 
— People  V.  Jones,  6  Lans.  840. 

«  People  V.  Anderson,  80  Cal.  305. 

» People  V.  Woody,  48  Cal.  80;  People  y.  Hall,  6  Parker  642.  On  the  trial 
of  an  indictment  for  stealing  from  the  person  of  one  J.  it  appeared  that 
defendant,  while  somewhat  in  liquor,  was  seen  searching  the  pockets  of  J., 
who  was  very  drunk,  and  that  he  took  mone}'  out  of  the  latter^s  pocket  and 
put  it  in  his  own.  Defendant  stated  that  he  did  not  steal  the  money,  but 
did  not  account  for  having  it  in  his  possession,  and  he  did  not  appear  to 
know  who  J.  was.  After  the  latter  became  sober  he  said  Uiat  he  did  not 
know  defendant,  and  had  never  seen  him  before.  Held,  that  the  queatiDn 
of  defendant's  intent  was  properly  submitted  to  the  jury. — State  v.  Mo- 
Andrews.  15  R.  I.  80. 
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also,  the  mental  condition  of  defendant,  from  the  effect  of 
intoxicants,  is  for  the  jnry  upon  the  question  of  felonious 
intent. " 

§  474.  Instructions  to  the  Jury — (a)  What  mst/rucUons 
are  proper, — Under  an  indictment  for  robbery,  instructions 
that  the  jury  *' might"  find  defendant  guilty  of  robbery 
or  of  grand  larceny,  or  find  a  verdict  of  acquittal,  are  good, 
the  jury  not  being  told  that  they  could  not  find  any  other 
verdict."  A  charge  to  find  defendant  "guilty  or  not  guilty  " 
is  not  erroneous,  as  withdrawing  from  the  jury  the  right  to 
determine  defendant  guilty  of  petit  larceny  only,  if  the  evi- 
dence shows  that,  if  guilty  at  all,  he  is  guilty  of  robbery.'  So 
held  where,  if  the  accused  told  the  truth,  they  were  guilty  of 
no  offense,  but,  if  the  prosecuting  witness  is  to  be  believed, 
they  were  guilty  of  robbery  as  charged.*  On  a  trial  for 
robbery  committed  by  several  persons  acting  in  concert,  one 
or  more  of  whom  were  shown  to  have  been  armed  with  deadly 
weapons,  it  is  not  error  for  ihe  court  to  tell  the  jury  that  it 
appears  from  the  testimony,  which  is  not  contradicted,  that 
defendant  was  armed,  though  there  is  no  evidence  that 
defendant  actually  had  a  weapon  in  his  possession.*  The  jury 
are  justified,  if  the  evidence  is  sufficient,  in  finding  an 
intent  to  steal,  under  an  instruction  that  defendants  are  guilty 
of  robbery  if  they  followed  the  person  robbed,  and  took  hold 
of  him,  threw  him  down,  and  took  money  from  him  without 
his  consent.  •  On  a  trial  for  robbery  from  the  person  of  the 
prosecutor,  where  it  appeared  that  the  prosecutor  was  knocked 
down  and  his  money  taken  from  his  pocket,  it  is  sufficient  to 
charge  that  if  the  prosecutor  was  knocked  down  and  the 
money  taken  from  him  by  the  accused,  that  would  be  robbery, 
without  giving  the  formal  definition  of  the  offense,  no  further 
charge    being    called    for.'    Where  an   indictment   charges 

»  Keeton  v.  Com.,  (Ky.)  18  S.  W.  Rep.  869. 
»  People  V.  Robinson,  65  Cal.  136. 
»  People  V.  O'Brien,  88  Cal.  483. 

*  State  V.  Brown  (Mo.)  16  S.  W.  Rep.  406. 
»  People  V.  Gallagher,  76  Mich.  512. 

•  Langford  v.  State,  (Neb.)  49  N.  W.  Rep.  766. 
^  Mmer  V.  State,  12  Lea  223. 
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defendant  with  robbery  by  presenting  fire  arms,  it  is  proper 
to  charge  that  if  the  jury  find  the  defendant  guilty,  as  charged 
in  the  indictment,  they  should  fix  his  punishment  at  the  pen- 
alties provided  by  Code  Va.  1887,  §  3674,  relating  to  such 
crimes.*  Where  the  defense  was  an  alibi  and  the  only  con- 
flict of  evidence  arose  thereon,  an  instruction  to  the  jurj'-  to 
convict  if  they  found  that  the  accused  committed  the  robbery 
as  charged  in  the  indictment  "or  participate  in  the  same," 
is  adequate,  although  imperfect. ' 

»  Houston  V.  Com.  (Va.),  12  S.  E.  Rep.  885. 

*  Reardon  v.  State,  4  Tex.  App.  (502.  The  court  charged  the  jury  that  if 
it  be  established  to  the  entire  satisfaction  of  the  jury  that  the  defendant 
was  in  Waverlj  Place  at  the  time  the  alleged  robbery  was  committed,  at 
that  very  instant,  it  f oUows  necessarily  and  emphaticaUy  that  he  could  not, 
at  the  same  instant,  have  been  on  California  street.  The  defendant  did  not 
ask  for  a  more  specific  charge.  Held,  not  erroneous. — ^People  v.  O'Ndl.  59 
Cal.  259.  The  court  instructed  the  jury  "that  the  prosecution  must  make 
out  its  hypothesis  of  guilt  beyond  a  reasonable  doubt,  as  against  any 
rational  hypothesis  of  innocence  produced  on  the  part  of  the  defendant"^ 
Held,  the  charge  was  not  very  clear,  and  oiay  not  be  strictly  accurate:  but 
as  the  court  elsewhere  clearly  instructed  the  jury  upon  the  question  of  a 
reasonable  doubt,  and  on  the  principles  of  the  law  applicable  to  the  case, 
the  defendant  was  not  injured. — People  v.  Core,  59  Cal.  890.  The  court  in 
effect  instructed  the  jury  that  if,  after  an  examination  of  aU  the  evidence, 
they  were  convinced,  beyond  a  reasonable  doubt,  that  the  defendant  was 
'^guilty  of  the  crime  of  robbery,"  they  should  find  him  guilty,  and  it  was 
objected  that  the  charge  was  not  confined  to  the  particular  crime  charged 
in  the  information.  Held,  that  the  instruction  was  addressed  by  its  verr 
terms  to  the  accusation  charged  in  the  information,  and  had  no  tendency 
to  noislead  the  jury.  The  court  also  instructed  the  jury:  '*The  only  evi- 
dence here  of  the  taking  of  the  money  at  all  is  that  it  was  taken  from  the 
person.  ♦  *  *  So  you  may  find  either  one  of  three  verdicts:  guilty  of 
robbery,  guilty  of  grand  larceny,  or  not  guilty."  Held,  as  there  was  no 
evidence  of  the  taking  of  any  money  of  the  prosecuting  witness  except 
from  his  person,  the  court  correctly  charged  the  jury  that,  if  the  evidence 
sustained  the  other  facts  charged,  in  the  absence  of  force  or  violence,  their 
verdict  might  be  grand  larceny.— People  v.  Gannon,  61  Cal.  476.  The  jury 
were  charged  **that  if  they  believe  from  the  evidence  that  the  defendant*! 
feloniously  took  possession  of  the  United  States  mail,  or  any  part  thereof, 
by  force  or  intimidation  of  or  from  a  carrier  of  the  mail,  then  the  offense 
of  robbery  is  complete."  Held,  that  this  was  simply  a  definition  of  the 
term  robbery  as  applied  to  the  case,  and  was  not  erroneous. — U.  S.  v.  Mays. 
1  Idaho,  N.  8.  768.  The  court  charged  that  if  R.  did  not  participate  in  Uie 
purpose  of  H.,  and  had  no  purpose  to  rob,  and  did  not  join  in  the  purpose; 
if  he  was  not  there  to  aid  and  abet,  and  if  his  seizing  the  horse  was  not  for 
that  purpose,— he  is  not  to  be  found  guilty.    Held,  that  the  words,  "and  if 
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(b)  What  instructions  a/re  imprcfper. -^On  a  trial  for  assault 
with  intent  to  rob,  where  the  prosecutrix  was  the  sole  witness 
as  to  defendant's  identity  with  the  assailant,  instructions  that 
"  if  she  may  be  mistaken  in  his  identity,  then  the  jury  ought 
to  acquit  him,"  are  erroneous,  as  the  mere  possibility  of  mis- 
take was  not  sufficient.*  Under  a  statute  providing  that  "the 
court  shall  decide  all  matters  of  law  which  may  arise  during 
the  trial,  but  shall  not  charge  the  jury  as  to  questions  of 
fact,"  it  is  error  to  charge,  in  a  prosecution  for  robbery,  that 
the  possession  of  goods  recently  stolen,  "when  unexplained, 
or  not  satisfactorily  accounted  for,  by  a  defendant,  tends 
strongly  to  establish  the  guilt  of  a  defendant  found  in  posses- 
sion of  the  goods."  •  The  accused  having  testified  that  they 
took  the  money  for  the  sole  purpose  of  obtaining  payment  of 
a  debt  due  them,  it  is  error  to  omit  to  charge  that  to  justify  a 
conviction  the  money  must  have  been  taken  animo  furandi,^ 
An  instruction  that  if  defendant  assaulted  the  prosecuting 
witness,  and  with  force  and  violence  took  from  his  person  the 
watch  named  in  the  indictment,  being  of  any  value  whatever, 
he  was  guilty  of  robbery,  is  erroneous  as  omitting  the  element 
of  taking  with  intent  to  steal.*  Upon  trial  for  taking  a  pinch 
of  tobacco  from  a  boy  by  force,  where  the  defense  is  that  the 
taking  was  merely  a  joke,  it  is  error  to  instruct  the  jury  that, 
"  for  the  purposes  of  this  case,  you  have  nothing  to  do  or  say 
about  the  value  of  the  property,"  and  that  "it  makes  no 
difference  whether  the  prosecutor  thought  it  was  a  joke  or 
not."  *  It  is  reversible  error  to  instruct  the  jury  that,  if  they 
believe  that  defendant  was  present  aiding  and  abetting  C.  in 
robbing  the  prosecuting  witness,  then  he  is  guilty  as  principal 

his  seizing  of  the  horse  was  Dot  for  that  purpose/*  did  not  imply  that  he 
was  guilty  of  aiding  and  abetting,  although  he  did  not  seize  the 
horse  until  after  the  taking,  but  that  they  were  a  part  of  a  single 
hypothesis,  part  of  which  was  that  he  was  not  there  to  aid  and  abet,  and 
the  instruction  was  not  erroneous. — Com.  v.  Ryan  (Mass.)  28  N.  E.  Rep. 
289. 

1  Booker  v.  State,  76  Ala.  22 

»  State  V.  Sullivan,  (Mont.)  22Pac.  Rep.  1088. 

»  State  V.  Brown,  (Mo.)  16  S.  W.  Rep.  406. 

*  State  V.  O'Connor,  (Mo.)  16  S.  W.  Rep.  510. 

*  Com.  V.  White,  25  W.  N.  C.  439. 
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in  the  86Gond  degree,  though  he  neitiier  beat  nor  strock  the 
person  robbed,  or  presented  fire-arms  at  him,  nor  received  anr 
portion  of  the  goods  carried  away  by  C.  as  ^^  the  froits  of  said 
robbery,"  since  such  instmction  assumes  that  there  was  a 
robbery,  and  that  C.  committed  it,  and  carried  off  the  stolen 
property.  * 

(c)  Prayer  for  instrucHons. — Where  the  defendant,  cm  a 
trial  for  robbery,  desired  to  have  the  jury  instructed  as  to 
the  definition  of  ^treasonable  doubt,"  it  was  his  duty  to  have 
asked  for  such  instruction.'     The  accused  asked  the  court  to 

>  Houston  ▼.  Com..  (Va.)  12  S.  E.  Rep.  385.  The  only  witneaseB  for  the 
State  testified  that  whUe  one  of  them  was  paying  money  to  the  other 
defendant  grabbed  it  and  ran  away.  Witnesses  for  defendant  testified  that 
at  the  time  of  the  aUeged  robbery  he  was  sick,  and  confined  to  his  bed. 
The  court  charged  that  there  might  be  "another  corrob(»ating  ciit^um- 
Btance  in  the  evidence  of  flight/'  and  that  flight  was  **  a  corroborating  cir- 
cumstance which,  with  other  evidence,  might  be  sufficient  to  justify  a  ver- 
dict against  defendant.**  Held,  that  this  was  misleading,  as  the  witnesMS 
were  not  corroborated  by  evidence  of  defendant's  flight,  because  no  other 
witness  than  they  testified  to  his  fiight.— People  v.  Hong  Tong,  85  Cal.  171. 
On  the  trial  of  two  persons  for  robbery  there  were  four  witnesses, — the  two 
defendants  for  themselves,  and  two  others  for  the  prosecution.  An  were 
present  when  the  alleged  crime  was  committed,  and  aU  had  the  same 
knowledge  of  the  facts.  The  court  charged  as  to  each  that,  while  defend- 
ant was  a  competent  witness  in  his  own  behalf,  his  credibility  and  the 
weight  to  be  given  his  te:stimony  were  for  the  jury;  and  that,  while  ther 
should  not  disregard  it  through  mere  caprice,  they  were  not  bound  to 
believe  him,  or  to  treat  his  testimony  the  same  as  that  of  other  witnesses, 
but  might  take  into  consideration  his  interest,  and  give  his  testimony  the 
weight  to  which  they  might  think  it  entitled.  Held,  erroneous  in  charging 
that  the  jury  were  under  no  obligation  to  treat  defendants'  testimony  like 
that  of  other  witnesses,  whereas  in  fact  they  should  have  been  led  only  to 
consider  their  interest,  and  to  treat  their  testimony  the  same  as  other  testi- 
mony, after  it  had  been  subjected  to  the  tests  employed  to  elicit  truth  from 
interested  witnesses. — Sullivan  v.  People,  114  HI.  34.  Defendant  and  two 
others,  without  apparent  cause,  and  without  apparent  time  for  consulta- 
tion, violently  assaulted  a  man,  whose  vest  was  torn  off  and  money  taken 
during  the  assault.  On  indictment  for  robbery,— Ae2d,  that  it  was  error  to 
instruct  that  it  made  no  difference  which  of  the  three  tore  off  the  vest.— 
People  V.  Foley,  59  Mich.  558.  The  court  charged  the  jury,  "  if  yon  can 
reasonably  account  for  or  explain  the  facts  and  circumstances  in  evidence 
in  any  way  consistently  with  defendant's  innocence,  without  resortiBg  to 
unreasonable  facts  and  theories,  then  you  should  do  so  and  acquit,  other- 
wise you  must  convict."  Held,  defective. — ^Robertson  v.  State,  10  Tex. 
App.  602. 

'  People  V.  Ahem,  (Cal.)  29  Pac.  Rep.  49. 
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instruct  the  jury  that,  "if  the  evidence  of  an  altbi  has  intro- 
duced into  the  minds  of  the  jury  a  doubt  whether  or  not  the 
accused  was  at  or  about  the  place  when  the  alleged  robbery  is 
said  to  have  been  committed,  you  will  acquit  him."  The 
instruction  was  properly  refused;  the  court  having  already 
charged  on  the  subject  of  reasonable  doubt. '  Where  defendant 
denied  aU  knowledge  of  the  transaction,  the  court  did  not  err  in 
refusing  an  instruction  authorizing  a  conviction  of  petit  lar- 
ceny,  since  defendant  was  either  innocent  of  an  offense  or 
guilty  of  robbery.* 

§  475.  Terdict. —  The  crime  of  robbery  includes  that  of 
larceny,  and  under  an  indictment  for  the  first  offense  the  jury 

>  Gibbs  V,  State,  1  Tex.  App.  12. 

'  State  V.  Moore,  (Mo.)  17  S.  W.  Rep.  658.  Defendants  asked  the  court  to 
instruct  the  jnry  that  '*  any  fact  in  favor  of  a  defendant  is  sufficiently 
established  when  proven  by  a  preponderance  of  evidence,  and  even, 
though  as  to  such  fact  the  jtuy  have  some  doubt,  if  it  has  been  proven 
by  a  preponderance  of  evidence,  they  must  acquit."  Hetd,  that  the 
instruction  asked  for  was  too  obscure  to  warrant  a  reversal  for  its 
refusal. 'People  v.  Carroll,  (Cal.)  38  Pac.  Rep.  000.  The  court  was 
asked  on  the  part  of  the  defendant  to  instruct  the  jury  that  ''concealment 
of  the  robbery  does  not  amount  to  participation  in  it,"  which  the  court 
modified  by  adding,  "but  it  is  a  circumstance  to  be  weighed  with  aU 
others  in  determining  the  question  of  participation."  Heldj  that  there 
was  no  error  in  the  modification.  The  prisoner  in  a  criminal  case  has 
no  right  to  have  his  side  of  the  case  presented  to  the  jury  in  such  a  way 
tiiat,  by  reason  of  the  disconnected  and  one-sided  view  of  the  propositions 
of  law,  the  jury  may  be  in  danger  of  being  confused  and  misled  as  to  the 
law.  However  perfect  or  legal  a  proposition  in  and  of  itself  may  be,  an 
explanation  or  modification  which  does  not  tend  to  mislead  the  jury,  or 
weaken  their  perception  of  its  true  bearing  or  efPect,  is  not  objectionable. — 
Needham  v.  People,  96  111.  275.  The  court,  at  the  inquest  of  defendant, 
who  was  charged  with  assault  with  intent  to  rob,  instructed  the  jury  that 
there  was  no  evidence  in  the  case  that  defendant  struck  the  prosecuting 
witness,  and  no  direct  and  positive  evidence  that  he  placed  his  hands  on 
him  at  all;  that  the  burden  was  upon  the  State  to  prove,  beyond  a  reason- 
able doubt,  every  essential  element  of  defendant's  guilt;  and  that  if  the  evi- 
dence failed  to  show,  beyond  a  reasonable  doubt,  thai  defendant  laid  his 
hands  upon  the  witness,  or  that  he  knew  the  intention  of  his  companions  to 
assault  the  witness,  or  aided  or  abetted  the  assault,  then  they  ought  to  find 
defendant  not  guilty.  Held,  that  this  instruction  was  not  qualified,  but 
only  properly  explained  by  a  further  instruction  that,  if  the  jury  believed 
from  circumstantial  evidence  that  a  crime  had  been  committed,  it  was  as 
much  their  duty  to  convict  as  if  it  was  proved  by  positive  evidence. — 
Barnard  v.  State,  88  Ala.  111. 
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robbery  pleads  not  guilty,  waives  a  jury,  is  convicted,  sen- 
tenced, and  serves  out  his  term,  he  may  subsequently  be 
subjected  to  an  increased  punishment  for  a  conviction  of 
burglary,  although  the  former  conviction  may  have  been 
erroneous  on  account  of  the  waiver  of  the  jury.'  In  Kansas, 
robbery  in  the  first  degree  does  not  necessarily  include  grand 
larceny ;  hence  a  verdict  of  guilty  as  charged,  rendered  on  an 
indictment  for  the  first-mentioned  crime,  will  not  sustain  a 
sentence  for  the  other.*  In  Tennessee,  the  act  of  1865, — 
declaring  that  "whoever  shall  feloniously  rob  another,  or 
steal  from  his  person,  shall,  on  conviction  thereof,  suffer  death 
by  hanging,"  provided  the  jury  may  commute,  etc.,  was  con- 
strued to  repeal  by  implication.  Code,  §§  4632  and  4682, — 
making  robbery  and  stealing  from  the  person  distinct  offenses. 
Thus,  a  party  indicted  for  robbery  may  be  found  guilty  of 
simple  larceny.*  In  Texas,  proof  that  the  injured  person 
delivered  the  money  to  defendant  on  his  demanding  the  same, 
at  the  muzzle  of  a  cocked  pistol,  supports  the  allegation  that 
defendant  "took"  the  money;  and  Pen.  Code,  art.  722,  pre- 
scribing punishment  for  taking  '  *  by  assault  or  by  violence, 
and  putting  in  fear  of  life  or  bodily  injury, '  *  applies  to  the 
case ;  and  not  article  723,  which  prescribes  a  less  punishment 
for  taking  by  threatening  to  do  some  illegal  act  injurious  to 
the  character,  person,  or  property  of  another.* 

1  Kelly  V.  People,  116  m  588;  66  Am.  Rep.  184. 

*  State  T.  Howard,  19  Kan.  507. 
'  Tucker  v.  State,  8  Heisk.  484. 

*  Coffelt  ▼.  State,  27  Tex.  App.  608. 
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PART  VI. 

VARIOUS  OTHER  KINDRED  OFFENSES. 

CHAPTER  LIV. 

ADULTERATION.  * 

§  477.  Construction  of  statutee  relative  to  adulteration  or  dilution  of  milk. 
478   Procedure  under  them. 

479.  Imitation  butter ;  oleomargarine. 

480.  Noxious  and  unsound  food. 

§  477.  Constrnction  of  statutes  relative  to  adnlteratlon 
or  dilation  of  milk. — In  Massachusetts,  a  statute  making  it 
a  criminal  offense  to  sell  milk  which  is  adulterated,  though 
with  pure  water  only,  is  constitutional.*  St.  1884,  ch.  310, 
§  4,  providing  for  the  reservation  and  sealing  of  a  portion  of 
the  sample  of  milk  taken  for  analysis,  is  impliedly  repealed  by 
St.  1886,  ch.  318,  §§  1,  3.'  Under  St.  1886,  ch.  dl8,  amend- 
ing  Pub.  St.  ch.  57,  §  5,  punishing  the  sale  of  milk  ''to 
which  water  or  any  foreign  substance  has  been  added,"  a 
person  may  be  convicted  who  sells  skimmed  milk  colored  by 
adding  to  it  annatto.'  St.  1886,  ch.  318,  §  2,  which  imposes 
a  fine  on  whoever,  by  himself  or  his  servant,  sells  milk  during 
May  and  June  containing  less  than  twelve  per  centum  of  milk 
solids,  applies  to  the  sale  of  a  glass  of  milk  in  a  cafe^  to  be 
drunk  on  the  premises,  made  by  a  servant  in  the  ordinary 
course  of  his  employment,  though  the  master  was  not  present, 

>  Com.  V.  Waite,  11  Allen  264;  87  Am.  Dec.  711;  Com.  v.  Evans,  132 
Mass.  11. 

*  Com.  V.  Kenneson,  143  Mass.  418.  As  St.  1885,  ch.  852,  g  8,  providing  that 
no  person  shall  sell,  or  have  in  his  possession  with  intent  to  seU,  skimmed 
milk  below  a  certain  standard,  and  that  whoever  does  shaU  be  punished  by 
the  penalties  provided  in  Mass.  Pub.  St.  ch.  57,  §  5,  clearly  makes  these 
penalties  a  part  of  the  statute,—  hM,  on  a  complaint  made  under  said  §  8, 
for  an  offense  conmiitted  after  St  1886,  ch.  818,  §  3,  took  effect,  that,  even 
if  the  last  named  statute  repealed  by  implication  Pub.  St.  oh.  57,  §  5,  the 
complaant  could  be  maintained.— Com.  r.  Kendall,  144  Haas.  867. 

'  Com.  V.  Wetherbee,  26  N.  E.  Rep.  414. 
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and  did  not  know  of  the  particular  sale.  In  such  case,  where 
there  was  no  suggestion  that  the  servant  violated  his  orders,  it 
was  proper  to  charge  the  jury  that  defendant  was  guilty  if  he 
sold  milk  not  of  standard  quality,  by  his  servant,  in  the  ordi- 
nary course  of  his  employment,  even  if  he  did  not  know  it  was 
not  of  standard  quality."  The  statute  not  so  providing,  a 
milk  inspector's  deputy  cannot,  in  the  inspector's  absence, 
seize  ^mples  of  milk  for  analysis  by  force  and  against  the 
owner's  will,  as  the  inspector  might  do.* 

In  New  Jersey,  the  statute  provision,  that  milk  shall  be 
deemed  adulterated  which  is  shown,  by  analysis  of  a  member 
of  the  State  board  of  public  analysis  to  contain  less  than  twelve 
per  cent,  of  milk  solids,  does  not  render  the  act  of  the  analyst 
conclusive  of  the  guilt  of  the  defendant  in  selling  adulterated 
milk.'  In  New  York,  a  statute  making  it  a  misdemeanor  to 
sell  or  bring  adulterated  or  diluted  milk  to  a  butter  or  cheese 
factory,  to  be  manufactured,  is  valid.*  Laws  of  1864,  ch.  544, 
prohibiting  the  sale  of  adulterated  milk,  does  not  include  the 
offense  of  bringing  such  milk  into  the  city  of  New  York.  A 
municipal  ordinance  of  1876  prohibits  the  bringing  of  such 
milk  into  the  city.  It  was  held  that  an  indictment  charging 
such  bringing,  etc.,  was  good,  although  containing  allega- 
tions which  might  sustain  a  count  for  the  statutory  offense; 
these  being  rejected  as  surplusage.  Such  an  ordinance  is 
within  the  scope  of  sanitary  regulations,  which  the  legis- 
lature may  constitutionally  confer  on  boards  of  health  the 
power  to  enact.*  The  provision  of  Laws  of  1865,  oh.  36,  §  1, 
— which  imposes  a  penalty  upon  any  one  who  shall,  hnowifvgly^ 
sell,  supply,  etc.,  to  any  cheese  factory,  diluted,  adulterated, 

"  Com.  V.  Vieth,  39  N.  E.  Rep.  577. 

*  Com.  V.  Smith,  141  Mass.  135.  St.  1884,  ch.  810,  g  4,  authorises  the 
milk  inspector  to  seize  and  have  analyzed  samples,  which  aie  to  be 
**  sealed."  In  a  prosecution  for  seUing  adulterated  milk,— Ae2d,  that  plac- 
ing wax  upon  the  top  of  the  cork  in  a  bottle  containing  a  portion  reserved 
from  a  sample  taken  for  analysis,  and  not  extending  the  wax  over  the 
mouth  of  the  bottle  and  thus  rendering  the  bottle  air-tight,  is  not  sealing.— 
Com.  V.  Lockhardt,  144  Mass.  132. 

» State  V.  Newton,  45  N.  J.  L.  469. 

*  People  V.  West,  106  N.  Y.  293;  60  Am.  Rep.  452. 
»  Polinsky  v.  People,  78  N.  Y.  65. 
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or  skimmed  milk, — ^makes  knowledge  of  the  character  of 
the  milk  a  necessary  ingredient  of  the  charge.  The  act  of  sell- 
ing, etc.,  is  only  subject  to  penalty  when  committed  with 
knowledge.  The  intent  of  the  act  is  to  punish  an  individual 
only  for  an  actual  and  intentional  violation  of  its  provisions. 
The  act  need  not  be  personally  committed  by  the  party 
charged,  but  if  authorized  by  him,  he  is  liable  for  the  penalty. 
Effect  cannot  be  given  to  the  act  in  its  present  form,  unless  it 
is  thus  restricted  in  its  application  and  operation.  Upon  any 
other  interpretation,  the  word  ''knowingly"  is  of  no  effect 
and  has  no  meaning.  But  while  a  violation  of  the  statute  and 
a  right  to  the  penalty,  can  only  be  established  by  proof  of  a 
delivery  of  milk  of  the  character  named  in  the  act,  with  the 
knowledge  or  assent^  or  by  authority  of  the  defendant,  it  is 
not  necessary  to  prove  actual  knowledge  of  the  deteriorated 
quality  of  each  or  any  particular  delivery,  or  express  authority 
to  dilute,  or  adulterate,  or  depreciate  the  quality  of  the  milk,, 
in  any  particular  manner,  or  to  any  particular  extent,  but  it 
is  sufficient  to  prove  knowledge  by  the  defendant,  that  his; 
servants  or  agents  did  deliver  bad  milk,  or  a  general  authority- 
to  them  to  do  so.  And  this  authority  may  be  implied  from  cir- 
cumstances. *  To  sell  impure,  unwholesome,  and  adulterated 
milk,  constitutes  the  offense  defined  by  Laws,  1884,  ch.  202, 
and  Laws,  1885,  chs.  183,  458,  irrespective  of  knowledge  and 
intent,  neither  of  which  need  be  shown  by  the  prosecution.' 
The  earlier  of  said  last  mentioned  statutes  is  not  repealed  by 
the  later,  for  its  title  expressly  states  that  it  is  "supplementary 
to  and  in  aid  of"  the  former.  Offenses  committed  under  the 
former  law  can  therefore  be  punished  under  it.*  Said  later 
statute  (§  3)  is  not  unconstitutional  because  the  prohibited  act 
was,  before  the  statute,  lawful,  or  even  innocent,  and  without 
any  elements  of  moral  turpitude.  IN'or  because  it  fails  to  make 
a  fraudulent  intent  a  necessary  ingredient  of  the  crime.  The 
act  of  mixing  water  with  milk,  intended  for  a  butter  or  cheese 
factory,  could  seldom  be  committed  except  for  a  fraudulent 

1  Verona  Central  Cheeee  Co.  v.  Mnrtaugh,  50  N.  Y.  814. 
'  People  V.  Schaeffer,  41  Hun  38. 
•  People  Y.  Harris,  128  N.  Y.  70. 
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purpose.  And  said  statute  is  not  unoonstitatioiuil,  as  depriy- 
ing  the  citizen  of  life,  liberty,  and  property,  without  doe  pro- 
cess of  law.'  Laws  1885,  ch.  183,  relating  to  offenses  ocm- 
cerning  diluted  milk,  making  such  offenses  misdemeanore,  and 
providing  that  '  ^  courts  of  special  sessions  shall  have  jurisdic- 
tion of  all  cases  arising  under  this  act,"  does  not  confer  exclu- 
sive jurisdiction,  and  the  offense  not  being  among  those  named 
in  Code  Crim.  Proc.  §  56,  of  which  those  courts  have  exclusive 
jurisdiction,  a  defendant  charged  with  a  violation  of  the  act  is 
entitled  to  give  bail,  and  to  have  a  trial  after  indictment  as 
provided  in  Code  Crim.  Proc.  §  211.'  In  Rhode  Island,  Pub. 
St.  ch.  276,  §  3,  which  provides  that  in  all  prosecutions  under 
this  act  (for  selling  adulterated  milk),  if  the  milk  shall  be 
shown  upon  analysis  to  contain  more  than  eighty-eight  per  cent, 
of  watery  fluids,  etc. ,  it  shall  be  deemed,  for  the  purpose  of  this 
act,  adulterated,  is  not  unconstitutional  on  the  ground  that  it 
confines  the  testimony  to  the  analysis  of  the  samples  taken  by 
the  inspector,  which  are  destroyed  in  the  making  of  the 
analysis,  so  that  the  testimony  cannot  be  controverted,  because 
the  testimony  can  be  controverted  by  evidence  of  collateral 
facts  going  to  prove  that  the  analysis  is  incorrect.' 

§  478.  Procedure  under  them — (a)  Complaint. — A  com- 
plaint following  the  statute,  alleging  that  defendant  had  in  his 
possession  adulterated  milk,  '^  to- wit,  miLk  then  and  there 
containing  less  than  thirteen  per  cent,  of  milk  solids,''  is  su£S- 
cient,  although  not  charging  how  the  quality  was  reduced,  or 
averring  that  an  analysis  had  been  made.*  So,  a  complaint, 
alleging  that,  on  the  first  day  of  July,  defendant  had  in  his 
possession  "one  pint  of  milk  not  of  good  standard  quality," 
with  intent  to  sell,  is  sufficient,  without  negativing  the  statu- 

'  People  V.  West,  106  N.  Y.  398. 

*  People  y.  Austin,  49  Hun  896. 

*  State  Y.  Groves,  15  R.  I.  206.  A  statute  f<M'bade  the  pnnonmlf,  with 
intent  to  seU  or  exchange,  of  adulterated  milk.  A  subsequaot  statute  pro- 
vided that  milk  should  he  deemed  adulterated  if  it  contained  more  V^^ 
eighty-eight  per  cent,  of  watery  fluids,  or  less  than  twelve  per  cent  of  milk 
solids,  or  less  than  two  and  a  half  per  cent,  of  milk  fats.  HtUL, 
tional.—State  v.  Smyth,  14  R.  I.  100;  51  Am.  Rep.  844. 

*  Com.  V.  Eeenan,  189  Mass.  198;  Com.  v.  Bowers,  140  ifa^  488. 
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tory  exception  of  the  months  of  May  and  Jnne.^  Bat  a  com- 
plaint under  the  section  of  the  statute  prohibiting  sale  of  milk 
containing  more  than  eighty -eight  per  cent,  of  watery  fluids 
should  be  special,  and  not  in  the  form  of  a  complaint  for  sell- 
ing milk  which  is  in  fact  adulterated.' 

(J)  Indictment  or  information. — Under  Laws  N.  T.  1885, 
ch.  183,  which  prohibits  the  sale,  or  exposure  for  sale,  of 
impure  milk,  an  indictment  charging  that  the  defendant  ^'  did 
sell  and  expose  for  sale  ^'  certain  impure  milk,  does  not  vio- 
late Code  Grim.  Proc.,  §  278,  which  provides  that '^  the 
indictment  must  charge  but  one  crime,  and  in  one  form."  ' 
And  an  indictment  under  Laws  N.  Y.  1884,  ch.  202,  §  3,  for 
selling  milk  diluted  with  water,  to  a  cheese  factory,  which 
charges  but  one  sale  to  the  factory,  and  specifies  only  one 
quantity  of  diluted  milk  as  having  been  delivered,  charges 
only  one  offense,  though  defendant  is  charged  with  having 
brought  the  milk  to  the  factory  on  the  third  and  fourth  days 
of  a  certain  month.*  But  an  indictment  for  seUing  impure 
milk,  which  neither  names  the  purchaser  nor  states  that  his 
name  is  unknown,  is  fatally  defective  under  Code  Crhn.  Proc. 
IN*.  Y.  §  275,  which  provides  that  an  indictment  must  contain 
a  plain  statement  of  the  act  constituting  the  crime.*  An 
informatiKMi  under  Willson's  Crim.  St.  Tex.  §  656,  charging 
that  defendant  ''did  unlawfully  and  knowingly  offer  for 
sale"  adulterated  milk,  is  not  open  to  the  objection  that  it 
does  not  charge  that  defendant  knew  that  the  milk  was 
adulterated.* 

(c)  Evidence  and  burden  of  proof —  In  Massachusetts, 
evidence  that  a  wagon  with  defendant's  name  on  it  and  con- 
taining cans  was  standing  upon  a  pubUc  street  at  an  early 
hour  of  the  morning;  that  defendant's  servant  was  on  the 
wagon ;  that  an  analysis  of  a  sample  taken  from  one  of  the  cans, 
which  was  not  marked  ''skimmed  milk"  showed  that  it  was 

1  Com.  ▼.  KennftBan,  148  Mass.  418. 

*  State  T.  Newton,  46  N.  J.  L.  469. 

*  People  V.  Burxis,  68  Hun  d74;  7  N.  Y.  Or.  02. 

*  People  V.  Harris,  7  N.  Y.  Supp.  778. 

*  People  ▼.  Burns,  supra, 

«  Sanchez  y.  State,  27  Tex.  App.  14. 
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below  the  legal  standard,  is  evidence  of  intent  to  sell/  And 
the  analyst  of  the  sample  taken  may  testify  from  memory 
concerning  the  result  of  the  analysis.*  But  one  charged  with 
selling  milk  containing  less  than  thirteen  per  cent  of  milk 
solids  cannot  be  convicted  of  selling  milk  to  which  water 
has  been  added.'  In  New  York,  under  a  statute  providing 
that  '4f  the  milk  be  shown  to  contain  more  than  eighty- 
eight  per  centum  of  water  or  fluids,  or  less  than  twelve 
per  centum  of  milk  solids,  which  shall  contain  not  less 
than  three  per  centum  of  fat,  it  shall  be  declared  to 
be  adulterated,"  guilty  knowledge  or  criminal  intent  need 
not  be  shown.*  In  Rhode  Island,  Rev.  St.,  ch.  829,  §  4, 
prohibiting  sales  of  '^adulterated  milk,"  intends  that  the 
seller  shall  take  the  risk  of  knowing  that  the  article 
he  sells  is  not  adulterated.  But  evidence  of  possession 
and  intent  on  the  part  of  a  servant,  will  not  convict  the 
master,  without  proof  that  the  servant  was  acting  for  the 
master  and  in  accordance  with  his  will.  *  In  Texas,  on  trial  of 
an  information  under  Willson's  Crim.  St.,  §  656,  charging 
that  defendant  "  did  unlawfully  and  knowingly  offer  for  sale  " 
adulterated  milk,  a  conviction  cannot  be  sustained  where  the 
record  shows  no  proof  that  defendant  knew  the  milk  was 
adulterated,  or  that  he  offered  it  for  sale,  though  impure  milk 


1  Ck>m.  y.  Smith,  148  Mass.  169. 
'  Com.  Y.  Spear,  148  Mass.  172. 
s  Com.  V.  Tobias,  141  Maas.  129. 

*  People  V.  Eddy,  59  Hun  615;  People  v.  Kibler,  7  N.  Y.  Cr.  88.  On  an 
indictment  under  Laws  N.  Y.  1884,  oh.  202,  §  1,  whioh  makes  it  a  misde- 
meanor to  sell  or  expose  for  sale  any  impure,  unhealthy,  or  adulterated  milk, 
defined  by  Sec.  18  to  be  milk  containing  more  than  eighty-eight  per  cent  of 
water,  except  (Laws  1885,  cti.  188)  skimmed  milk  for  use  in  the  county  in 
which  it  is  produced,  the  evidence  showed  that  defendant  had  several  nulk 
cans  in  his  store,  containing  cream,  pure  mUk  and  skimmed  milk,  respect- 
ively. When  the  inspectors  called  on  defendant  he  told  them  to  step  back 
where  the  milk  was  kept  and  help  themselves.  It  did  not  i^ppear  from 
which  can  the  milk  analyzed  by  the  inspectors  was  taken,  or  that  defendant 
exposed  for  sale  the  milk  analyzed  as  pure  milk,  or  otherwise  than  as 
skimmed  milk.  Held^  that  the  evidence  was  not  sufficient  to  sustain  a  coii- 
viction.— People  v.  Thompson,  14  N.  Y.  Supp.  819. 

*  State  V.  Smith,  10  R.  I.  258. 
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was  found  in  his  possession  at  the  usual  time  in  the  day  for 
peddling  milk.  * 

(d)  Instricctions  to  the  jury. — On  a  prosecution  for  selling 
milk  not  of  standard  quality,  where  defendant  had  the  right  to 
sell  skimmed  milk  from  dulv-marked  vessels,  an  instruction 
that  defendant  would  be  liable  unless  the  buyer  had  notice  or 
knowledge  that  the  milk  was  skimmed  milk,  is  error,  where 
defendant  sold  the  skimmed  milk  from  marked  vessels.* 

§479.  Imitation  butter;  oleomargarine. — In  Maryland, 
under  Acts  1884,  ch.  243,  providing,  §  1,  that  every  person 
who  shall  manufacture  for  sale  or  offer  for  sale  oleomargarine, 
shall  cause  every  parcel  to  be  stamped,  and  every  retailer 
shall  cause  every  package  sold  by  him  to  be  stamped ;  §  2, 
that  every  person  who  shall  sell  or  offer  to  sell,  or  have  in  his 
possession  with  intent  to  sell,  oleomargarine  without  being 
stamped,  and  that  every  retailer  who  sells  a  package  without 
delivering  it  labelled,  as  required  by  §  1 ,  shall  pay  a  certain 
fine ;  §  3,  that  every  person  who  shall  sell  or  offer  or  expose 
for  sale  oleomargarine  without  having  it  stamped  or  labelled 
shall  be  guilty  of  a  misdemeanor,  an  indictment  for  having  in 
one's  possession  oleomargarine  with  intent  to  sell  the  same 
without  delivering  to  the  purchaser  a  printed  label  bearing  the 
word  "oleomargarine"  describes  no  offense."  The  act  of 
1888,  ch.  312,  entitled  "An  act  to  prevent  deception  in  the 
sale  or  use  of  butter,  etc.,  and  to  preserve  the  public  health," 
is  a  proper  exercise  of  the  police  power,  and  is  constitutional.^ 
In    Massachusetts,    exposing    oleomargarine   for   sale  in    its 

1  Sanchez  v.  State,  27  Tex.  App.  14. 

*  Com.  Y.  Smith » 149  Mass.  9.  At  the  trial  of  an  indictment  against  A. 
for  seUing  adulterated  milk,  the  court  instructed  the  jury  that  if  they 
found  that  A.  had  sold  milk  to  B.,  and  had  delivered  the  same  to  one  of  his 
own  servants,  by  whom  the  same  was  delivered  to  B.,  in  the  same  condi- 
tion in  which  it  was  when  he  received  it  from  A.,  and  that,  on  its  delivery 
to  B.,  it  was  examined,  and  found  to  be  adulterated,  they  should  find  A. 
gwlty.  Held,  that  the  instruction  was  erroneous,  as  the  milk  might,  as  a 
matter  of  fact,  have  been  adulterated  when  A.  delivered  it  to  his  servant, 
and  still  A.  might  not  have  done  it,  or  been  privy  to  the  transaction. — 
Dilley  y.  People,  4  lU.  App.  52. 

*  Pierce  v.  State,  68  Md.  592. 

«  McAllister  v.  State,  72  Md.  890,  following  Pierce  v.  State,  tupra. 
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original  package,  marked  on  the  top,  side,  and  bottom,  as 
required  by  St.  1886,  ch.  317,  §  1,  but  with  the  top  removed 
so  as  to  expose  to  view  the  contents,  which  are  to  be  sold  at 
retail  in  small  quantities,  is  not  a  violation  of  the  law.  The 
statute  does  not  say  that  under  such  circumstances  the  pack- 
age shall  be  constantly  kept  covered.'  A  complaint  under 
said  section  requiring  that  in  the  sale  at  retail  of  any  com- 
pound in  imitation  of  butter  *'  the  seller  or  his  agents  "  shall 
attach  to  each  package  a  label  of  a  specified  character  describ- 
ing the  article,  need  not  allege  that  the  sale  with  which  the 
defendant  is  charged  was  actually  made  by  his  agent,  in  order 
to  let  in  proof  of  that  fact.'  Where  there  is  evidence  that  the 
sale  was  made  by  defendant's  agent  within  the  scope  of  his 
agency,  it  is  proper  to  refuse  to  charge  that  if  the  act  alleged 
was  the  result  of  inadvertence  the  jury  would  not  be  justified 
in  convicting.  The  act  being  forbidden  by  positive  law, 
guilty  intent  is  not  an  element  of  the  offense.'  In  Michigan, 
a  statute,  entitled  ^^to  prevent  deception  in  the  manufacture 
and  sale  of  dairy  products,  and  to  preserve  the  public  health, '' 
forbidding  the  manufacture  and  sale  of  any  products  in  the 
semblance  of  butter,  not  made  exclusively  of  milk  or  cream, 
and  providing  that  the  State  shall  purchase  the  machinery 
now  used  in  such  manufacture,  and  that  the  State  auditors 
shall  allow  the  sum  judicially  decreed  to  be  paid  therefor,  is 
unconstitutional.*  In  Missouri,  the  act  of  March  24,  1881, 
prohibiting  the  manufacture  and  sale  of  oleomargarine,  or 
other  substances  imitating  butter  and  cheese,  in  no  way  inter- 
feres with  the  right  of  congress  to  regulate  commerce,  and 
upon  a  prosecution  for  a  violation  of  the  act,  it  is  no  defense 
to  show  that  the  article  sold  was  wholesome.'  In  New 
•Jersey,  under  the  act  of  March  22,  1886,  §  5,  (P.  L.  1886, 
p.  1 07),  one  convicted  of  selling  oleomargarine  colored  with 
annotto  need  not  have  known  that  the  oleomargarine  was  so 

I  Ck>m.  Y.  Bean,  148  Mass.  172. 
s  Com.  v.  Gray,  150  Mass.  827. 
»Id. 

*  Northwestern  Mfg.  Co.  v.  Wayne  Circuit  Judge,  58  Mich  881;  55  Am. 
Bep.  698. 

'  State  ▼.  Addington,  77  Mo  110. 
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colored.  And  it  is  immaterial  that  the  prohibited  commodity 
is  a  wholesome  food,  the  object  of  the  law  being  to  guard  the 
public  against  deception.*  The  act  providing  that  no  person 
shall  sell  any  oleomargarine  or  other  imitation  of  butter,  etc. , 
at  retail  ^'unless  he  shall  first  inform  the  purchaser  that  the 
substance  is  not  natural  butter  or  cheese,  but  imitation,"  etc., 
and  shall  also  at  the  time  of  sale  ''give  to  the  purchaser  a 
card  or  notice,  printed  on  which  shall  be  the  name  of  the  sub- 
stance sold,  and  the  name  and  address  of  the  seller  or  vendor," 
the  ofFense  is  committed  by  failure  to  give  such  card  or  notice, 
notwithstanding  the  purchaser  is  at  the  time  of  sale  orally 
informed  of  the  nature  of  the  substance  sold.*  If  oleomar- 
garine derive  any  color  or  stain  from  ' '  annotto,  or  any  other 
coloring  matter  or  substance,"  mixed  in  at  any  stage  of  the 
manufacture,  whether  of  the  several  ingredients  or  of  the  final 
product,  its  sale  is  forbidden.*  The  clause  "annotto,  or  any 
other  coloring  matter  or  substance,"  includes  only  those  sub- 
stances which,  in  the  manufacture  of  oleomargarine,  etc. ,  are 
used,  like  annotto,  solely  or  chiefly  to  color  the  product,  and 
does  not  extend  to  the  materials  which  are  employed  chiefly 
to  make  up  the  substance  of  the  compound,  and  which  impart 
color  only  as  a  necessary  incident  of  their  use.*  Where  an 
unlawful  sale  is  made  by  one  member  of  a  partnership,  in  the 
course  of  the  partnership  business,  the  partners  are  jointly 
liable  to  the  penalty.*     In  New  York,  a  statute  prohibiting 

1  State  ▼.  Newton,  50  N.  J.  L.  548;  State  ▼.  Newton»  18  Atl.  Rep.  77. 

*  State  y.  Newton,  18  Atl.  Rep.  77. 

*  State  V.  Newton,  50  N.  J.  L.  545.       « 
^  State  ▼.  Newton,  60  N.  J.  L.  584. 

*  State  y.  Newton,  18  Atl.  Rep.  77.  Jurisdiction  under  Act.  N.  J.  March 
22,  1886,  is  by  g  10  yested  in  the  district  coorts,  recorden  of  dties,  and 
justices  of  the  peace.  In  a  prosecution  thereunder,  the  oath  was  taken 
before  a  justice  of  the  peace,  and  attested  by  him  as  snoli.  The  summons 
was  issued  to  the  defendants  to  appear  before  him  as  one  of  the  justices  of 
the  peace  of  the  county.  It  was  given  under  his  hand  and  seal,  and  by  like 
description.  He  heard  and  gave  judgment,  and  signed  the  docket  and 
transcript  as  such  justice,  but  in  the  indorsement  of  the  aff&dayit  on  the 
writ,  and  at  the  head  of  the  transcript,  were  the  words :  "In  the  court  for 
thetrialof  small  causes,  before  *  *  *  oneof  the  justices  of  the  p«aoe  of 
the  county  of  Mercer."  HeM,  that  the  indorsements  and  KaftiiingB  gj^e  but 
formal  parts  of  the  proceedings,  which  are  controlled  by  the  body  of  the 
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the  mannf actnre  or  sale  for  food  of  any  substitute  for  batter 
or  cheese  produced  from  pure  unadulterated  cream  or  milk,  is 
unconstitutional/  And  under  a  statute  prohibiting  the  manu- 
facture or  sale  of  any  article  not  produced  from  milk  or  cream, 
^'  in  imitation  or  semblance  of  or  designed  to  take  the  place  of 
butter,"  it  is  not  criminal  to  sell  a  substitute  for  butter,  unless 
it  is  in  imitation  or  semblance  thereof.*  Under  Laws  1885, 
ch.  458,  §  3,  making  it  an  offense  to  make  imitations  of  butter 
with  intent  to  sell  for  butter,  etc. ,  unless  the  intent  appears, 
a  conviction  cannot  be  sustained.'  But  it  seems  that  under 
Laws  1882,  ch.  246,  §  1,  the  offense  of  selling  adulterated 
butter  is  committed,  although  there  was  no  intent  to  deceive, 
and  although  defendant  did  not  know  that  the  article  sold  was 
not  butter.*  In  Oregon,  in  order  to  convict  a  person  under 
Laws  1885,  p.  128,  §  3,  which  makes  the  selling,  or  offering 
for  sale,  of  oleomargarine  an  offense,  unless  the  same  shall  be 
plainly  marked  so  as  to  establish  its  true  characteristic,  it  is 
not  necessary  to  prove  any  overt  act  of  offering  it  for  sale  in 
an  unidentified  condition,  but  the  mere  possession  of  it,  and 
placing  it  in  a  store  with  other  articles  held  for  sale,  is  suflS- 
cient  to  warrant  a  jury  in  deciding  that  the  same  was  offered 

affidavit,  the  summons,  and  entry  of|  judgment,  and  that  these  show  that 
the  proceeding  was  before  the  magistrate  as  such,  and  not  one  in  the  court 
for  the  trial  of  small  causes. — Bayles  v.  Newton,  51  N.  J.  L.  558.  In  a  penal 
suit  for  the  illegal  sale  of  oleomargarine  defendant  claimed  that  the  oleo- 
margarine was  not  sold  by  his  authority.  The  evidence  showed  that  he 
said  to  his  salesman:  **That  butter  is  not  suiting  our  customers,  and  we 
had  better  not  sell  any  more."  Held,  that  the  salesman's  authority  was  not 
revoked  —State  v.  Newton,  52  N.  J.  L.  869. 

»  People  V.  Marx,  99  N.  Y.  877;  52  Am.  Rep.  84. 

»  People  v.  Arensberg,  108  N.  Y.  388;  57  Am.  Rep.  741,  reversing  40  Hun 
858. 

'  People  V.  Elerin,  89  Hun  681.  In  an  action  under  Laws  1885,  ch.  183, 
§  19,  to  recover  a  penalty  for  the  violation  of  section  7  of  that  act,  as 
amended  by  chapter  458,  §  2,  relating  to  the  selling  of  oleomargarine, 
the  complaint  alleged  that  the  oleomargarine  manufactured  and  kept 
was  not  manufactured  or  in  process  of  manufacture  when  the  act  took 
efifect,  and  it  was  proven  that  defendants  had  it  on  hand  and  for  sale 
at  the  time  the  action  was  brought.  Heldy  that  the  evidence  was  sufficient 
to  justify  a  conviction  without  proof  that  it  was  not  manufactured  or  in 
process  of  manufacture  when  the  act  was  passed,  in  the  absence  of  any 
ezpl^&iation  on  the  part  of  defendants. — ^People  v.  Briggs,  47  Hun  d66. 

^  People  ▼.  Mahaney,  41  Hun  26. 
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for  sale.*  In  Pennsylvania,  the  act  of  May  21,  1885,  (P.  L. 
23),  commonly  known  as  the  *^  Oleomargarine  Act,''  provid- 
ing, among  other  things,  that  it  shall  be  unlawful  to  ^^  sell,  or 
offer  or  expose  for  sale,"  or  have  in  "  possession  with  intent 
to  sell,"  any  oleaginous  substance  designed  to  take  the  place 
of  butter  or  cheese,  is  a  police  regulation,  and,  in  an  action  to 
recover  the  penalty  for  a  violation  thereof,  it  is  immaterial 
that  defendant  was  ignorant  that  the  substance  he  sold  as 
butter  was  of  the  prohibited  composition.*  The  serving  of 
oleomargarine  with  a  regular  meal  at  a  public  restaurant,  as  a 
substitute  for  butter,  which  oleomargarine,  though  not  eaten, 
is  paid  for  as  part  of  the  meal  and  carried  away  by  the  cus- 
tomer, constitutes  a  sale  thereof,  within  the  prohibition  of 
that  act.  •  The  provision  of  the  act  declaring  void  contracts 
for  the  sale  of  oleomargarine,  has  no  application  to  a  sale  and 
deliverv  of  that  material  made  in  another  State,  and  oannot 
operate  to  prevent  the  recovery  of  the  purchase  money  there- 
for in  the  courts  of  Pennsylvania  from  a  purchaser  there,  to 
whom  the  material  was  shipped,  and  who  intended  to  resell 
the  same  in  violation  of  the  act  of  1885.*  In  England,  a 
prosecution  under  50  and  51  Vict.  ch.  29,  for  having  unlaw- 
fully "exposed  for  sale  by  retail"  a  parcel  of  margarine 
without  having  attached  thereto  a  label  marked  "Margarine," 
cannot  be  sustained  upon  evidence  that  margarine  had  been 
placed  behind  a  screen  in  defendant's  shop,  in  the  ordinary 
course  of  business,  where  it  could  not  be  seen  by  a  purchaser. 
The  words  "  exposed  for  sale"  mean  exposed  to  the  view  of 
the  purchaser.  * 

§  480.  Noxious  and  unsound  food. —  Selling  unwholesome 
provisions  is  an  offense  indictable  at  common  law.*  Persons 
engaged  in  the  business  of  furnishing  provisions  for  market  are 
bound  to  use  ordinary  prudence  and  care  to  avoid  the  sale  of 

>  State  V.  Dunbar,  18  Or.  591. 

«  Com.  V.  Weiss,  139  Pa.  St  247. 

»  Com.  V.  MUler,  131  Pa.  St.  118. 

«  Braun  v.  KeaUy«  23  Atl.  Rep.  889. 

»  Crane  v.  Lawrence,  25  Q.  B.  Div.  162. 

*  State  Y.  Smith,  8  Hawks  878;  U  Am.  Dec  594. 
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noxious  and  ansoond  food.  *  The  offenge  of  selling  unwhole- 
some beef,  to  be  eaten  and  used  as  food,  is  committed  as  wdl 
by  selling  it  to  wholesale  dealers,  as  merchandise  to  be  resold 
by  them,  as  by  selling  directly  to  the  consumer.'  Under  Ohio 
Bev.  St.  §  7090,  punishing  the  selling  of  adulterated  pron- 
sions  without  a  stamp  showing  their  composition,  it  is  no 
defense  that  the  article  sold  was  patented. '  But  a  oonviotion 
for  knowingly  ofFering  for  sale  adulterated  food  wiU  be 
reversed  where  there  is  no  evidence  either  that  defendant 
knew  the  food  was  adulterated,  or  that  he  offered  it  for  sale.* 
An  indictment  under  Mass.  Gren.  St.  ch.  166,  §  3,  charging 
one  with  unlawfully  and  fraudulently  adulterating  ^  ^  a  certain 
substance  intended  for  food,  to  wit,  one  pound  of  confec- 
tionery," is  fatally  defective;  "confectionery"  being  a 
generic  word,  including  a  great  variety  of  kinds  of  artidcB 
usually  found  in  a  confectioner's  shop.* 

1  Hunter  v.  State,  1  Head  ISO;  78  Am.  Dec.  164. 

*  People  V.  Parker,  88  N.  Y.  86;  97  Am.  Dec.  774. 

*  Palmer  ▼.  State,  89  Ohio  St.  286;  48  Am  Bep.  429.  Compare  Be  BiQiiia- 
han,  4  McCrary  1;  18  Fed.  Rep.  62. 

*  Cantee  v.  State,  (Tex )  10  S.  W.  Rep.  757. 

*  Com.  ▼.  Chase,  125  Mass.  202.  Acts  22d  Gen.  Assem.  Iowa,  ch.  79,  pro- 
Tides  that  no  person  shaU  sell  an j  lard,  or  anj  article  intended  for  nse  as 
lard,  which  contains  any  ingredient  but  the  pure  fat  of  healthj  swine, 
under  any  label  bearing  the  words  ''refined,'*  ''pure.'*  "family,"  unless 
every  package  in  which  the  article  is  sold  is  marked  "compound  lazxL" 
HM,  tiiat  an  information  charging  a  violation  of  such  act  is  sufficient  if  it 
alleges,  in  substance,  that  defendant  sold  a  package,  or  bucket,  filled  with 
an  article  intended  for  use  as  lard  which  contained  other  ingredients  than 
pure  fat  of  healthy  swine,  and  that  such  bucket  or  package  did  not  bear  on 
the  top  or  outer  side  the  name,  and  proportion  in  pounds  and  fractional 
parts  thereof,  of  each  ingredient  contained  therein,  as  provided  by  the 
statute,  without  alleging  that  it  was  stamped  "pure/*  "refined,"  "family,'* 
or  "compound*'  lard.— State  v.  Snow,  47  N.  W.  Rep.  777. 
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OHAPTEE  LY. 

BLACKMAILING  AND  EXTOETION, 

S  481.  CoDstitutioiiality  and  constraction  of  siatiites. 
482.  Definitions. 

488.  What  acts  are  indictable,  generally, 
484.  The  corrupt  intent. 
486.  Threats  to  aocnse  of  crime. 

486.  Threatening  letters, 

487.  Taking  excessive  fees. 

488.  Eztorticm  by  pension  agents. 
480.  Withholding  pension  money. 
490.  Indictment  or  information. 

401.  Evidence  for  the  prosecution. 

402.  Matters  (^  defense. 
408.  Variance. 

404.  Instructions  to  the  jury. 

406.  Conviction  and  punishment. 

• 

§  481.  Constitutionality  and  eonstrnetlon  of  statutes. — 
In  California,  a  statute  making  it  a  misdemeanor  for  any 
pawnbroker  to  exact  interest  at  the  rate  of  more  than  two  per 
cent  a  month  is  not  within  the  constitutional  prohibition  of 
special  laws  regulating  the  rate  of  interest.'  In  Indiana,  a 
statute  providing,  in  substance,  that  any  officer  guilty  of 
extortion  shall,  in  addition  to  being  deemed  guilty  of  a  mis- 
demeanor, be  liable  on  his  bond  for  five  times  the  illegal  fees 
charged,  is  not  unconstitutional  as  putting  the  party  twice  in 
jeopardy.*  In  Kentucky,  *' intimidating,  alarming  and  dis- 
turbing any  person,"  denounced  in  the  act  of  April  11,  1873, 
imply  the  use  of  physical  force  or  menace,  and  involve  a  breach 
of  the  peace.*  In  New  York,  the  exaction  from  a  broker, 
of  fees  or  duties  on  sales  of  imported  merchandise,  by  the  acts 
of  1846  and  1866,  is  repugnant  to  that  provision  of  the  U.  S. 
constitution  which  authorizes  Congress  *'to  regulate  com- 
merce."* 

>  Ex  parte  Lichtenstein,  67  Cal.  859;  56  Am.  Rep.  718. 

*  State  ▼.  Stevens,  108  Ind.  55;  58  Am.  Rep.  482. 
»  Embry  v.  Com.,  70  Ky.  489. 

*  People  V.  Moring,  8  N.  Y.  App.  Dec.  589,  affl'g  47  Barb.  642;  8  Keyes, 

874. 
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§  482.  Definitions. — ^Extortion  is  the  nnlawfcQ  taking  by 
any  ofBoer,  by  color  of  his  office,  of  any  money  or  thing  of 
value  that  is  not  due  him,  or  more  than  is  due,  or  before  it  is 
due.*  Under  TJ.  S.  Eev.  St.  §  3169,  punishing  extortion  and 
oppression  by  revenue  officers  under  color  of  law,  the  term 
^  ^  extortion' '  has  the  same  meaning  as  at  common  law ;  oppres- 
sion is  cruelty,  unlawful  exaction,  or  the  use  of  excessive 
authority,  and  the  intention  of  subd.  10  of  the  statute  was  to 
extend  to  revenue  officers  the  rules  of  common  law  applicable 
to  ministerial  officers  taking  reward  from  one  arrested,  under 
promise  of  procuring  his  discharge.'  Official  extortion,  as 
defined  in  art.  240  of  the  Texas  Penal  Code,  is  the  willful 
demand  and  reception  by  any  officer  authorized  by  law  to 
receive  fees  of  office,  or  by  any  person  employed  by  such 
officer,  of  "higher  fees  than  are  allowed  bylaw"  for  the 
services  in  question.  If  no  fees  were  allowed  by  law  for  the 
services  in  question,  then  no  prosecution' under  this  provision 
can  be  maintained ;  and  an  indictment  is  bad  which  shows 
on  its  face  that  the  services  were  not  services  for  which  any 
fees  were  allowed  by  law.' 

§  483.  What  acts  are  indietable,  generally. — ^Where  a 
person  compels  another  to  pay  him  the  money  due  him  by 
threats  of  violence,  it  is  an  offense  under  Iowa  Code,  §  3871.* 
A  charge  that  a  person  has  solicited  sexual  intercourse  with 
the  wife  of  another  is  a  charge  of  immoral  conduct,  which,  if 
true,  would  tend  to  disgrace  him  and  subject  him  to  the  con- 
tempt of  society.'  If  a  public  officer,  intrusted  with  the  exer- 
cise of  definite  powers  for  the  benefit  of  the  community, 
wickedly  abuse  or  fraudulently  exceed  them,  he  is  punishable 
by  indictment,  though  no  injurious  effects  result  to  any  indi- 
vidual from  his  misconduct.  The  crime  consists  in  the  pnbUc 
example  in  perverting  those  powers  to  the  purposes  of  fraud 
and  wrong  which  were  committed  to  him  as  instruments  of 

»  U.  S.  V.  Waitz.  3  Sawyer  473. 

•  U.  S.  V.  Deaver,  14  Fed.  Rep.  595. 
»  Smith  V.  State,  10  Tex.  App.  418. 
^  State  V.  HoUyway,  41  Iowa  200. 

*  Motsinger  v.  State,  123  Ind.  498. 
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benefit  to  the  citizens,  and  of  safety  to  their  rights.'  Where 
a  jailer  charges  a  prisoner  properly  committed  to  his  custody 
more  than  the  amount  specified  by  statute  for  commitment, 
release,  board,  etc. ,  he  is  guilty  of  extortion.  Where  a  mar- 
shal brings  a  prisoner  to  a  jailer  without  an  order  of  commit- 
ment he  should  not  receive  him,  and  it  is  his  duty  to  discharge 
him  at  once  without  demanding  or  receiving  any  money  or 
thing  of  value  from  him  whatever  therefor.'  A  threat  to 
injure  a  person's  business  by  inducing  his  employes,  who  were 
on  strike,  to  persist  in  their  refusal  to  work  for  him,  is  not  a 
*' threat  to  do  an  injury  to  the  property"  of  such  person, 
within  the  meaning  of  Pen.  Code  N.  Y.,  §§  552,  553,  which 
define  extortion  as  procuring  the  property  of  another  by 
means  of  fear  induced  inter  alia  by  threats  to  injure  his 
property.*  Since  it  is  not  unlawful  for  a  person's  employes 
to  refuse  to  work  for  him  until  some  satisfactory  arrangement 
is  made  as  to  wages,  a  threat  to  incense  them  to  persist  in 
such  refusal,  to  the  injury  of  his  business,  is  not,  within  §§ 
552,  553,  defining  extortion,  a  threat  to  do  *'an  unlawful 
injury ''  to  his  property.*  But  a  husband  who  in  good  faith 
has  employed  attorneys  to  sue  for  damages  for  the  seduction 
of  his  wife,  is  not  guilty  of  blackmail  by  demanding  and 
receiving  money  or  other  valuable  article  in  settlement  of  the 
suit.  *  And  a  conviction  on  an  indictment  under  Iowa  Code, 
§  3871,  relating  to  the  offense  of  making  malicious  threats 
with  intent  to  extort  money,  cannot  be  sustained  by  evidence 
that  defendant,  a  constable,  had  a  search-warrant  for  the 
premises  of  the  complaining  witnesses ;  that  he  notified  them 
of  the  fact,  and  signified  his  willingness,  for  a  bribe,  to 
refrain  from  making  search ;  that  the  witnesses  accordingly 
gave  hiTn  some  money ;  and  that  he  assured  them  the  matter 
would  be  dropped.*  Under  that  section,  which  makes  it  an 
offense  to  threaten  to  do  any  injury  to  the  person  or  property 

1  State  T.  Glasgow,  Conf.  Rep.  88:  2  Am.  Dec.  639. 

*  Com.  ▼.  MitcheU,  8  Bush  25;  96  Am.  Dec.  192. 

»  People  V.  Barondess,  16  N.  Y.  Supp.  486. 

*Id. 

<  McMUlan  y.  State,  60  Ind.  216. 

«  State  V.  Pierce,  76  Iowa  189. 
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of  another,  with  intent  to  extort  money  or  to  compel  sadi 
person  to  do  an  act  against  his  will,  the  threat  most  be  so 
made,  and  under  snch  circumstances,  as  to  operate  to  some 
extent  on  the  mind  of  the  one  whom  it  is  intended  to  influ- 
ence ;  and  defendant,  who  stated  to  a  third  person,  whom  he 
regarded  as  an  accoinplice,  that  he  would  kill  the  prosecuting 
witness  unless  the  latter  would  sign  several  promissory  notes 
and  deliver  them  to  defendant,  is  not  guilty  of  the  offense 
denounced  by  the  statute  where  such  statements  were  made 
with  the  understanding  that  they  should  not  be  communicated 
to  the  prosecuting  witness.* 

§  484.  The  corrupt  intent. — A  corrupt  intent  is  essential 
to  constitute  extortion,  and  if  an  officer  takes  a  fee  not  author- 
ized by  law,  under  the  belief  that  by  law  he  is  entitled  to  it, 
and  without  any  corrupt  intent  in  the  matter,  he  is  not  guilty 
of  extortion. '  So,  for  an  officer  holding  a  warrant  for  assault 
and  battery  to  receive  money  from  defendant,  not  for  the 
officer's  use,  but  to  be  used  in  good  faith  in  settling  the  prose- 
cution, is  not  extortion.' 

§  485.  Threats  to  accuse  of  crime. —  The  offense  of 
obtaining  property  of  another  by  means  of  threats,  consists  in 
maliciously  threatening  to  accuse  one  of  an  offense  or  to  injure 
his  person  or  property  with  intent  to  extort  money  or  pecu- 
niary advantage,  or  with  intent  to  compel  him  to  do  an  act 
against  his  will,  whether  the  threats  did  or  did  not  produce 
the  desired  effect.*  Thus,  one  whose  goods  have  been  stolen 
cannot  lawfully  punish  the  thief  himself,  without  process  of 
law,  by  maliciously  threatening  to  accuse  him  of  the  offense, 
or  to  do  him  an  injury,  with  intent  to  extort  property  from 
him.  •  Tne  obtaining  money  from  another  under  a  threat  of 
arrest,  and  a  pretended  claim  that  the  threatener  was  a 
marshal,  will  justify  a  conviction  of  fraudulently  obtaining 
money  by  threatening  to  do  some  illegal  act,  as  provided  for  by 

»  State  V.  Brownlee,  51  N  W.  Rep,  35. 

*  Leeman  v.  State,  35  Ark.  488;  87  Am.  Rep.  4i. 
»  VSThite  V.  State,  56  Ga  886. 

*  State  V.  Bruce,  26  Me.  71. 
•IcL 
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Tex.  Orim.  Code,  art  723.'  Threatening  to  enter  a  complaint 
for  a  crime,  is  indictable  as  a  threat  to  accuse  of  it.'  But  a 
threat  to  accuse  another  of  crime,  if  made  for  the  purpose  of 
inducing  payment  of  a  just  debt,  is  not  within  the  statute  of 
blackmailing. ' 

§  486.  Threatening  letters. — In  California,  the  right  to 
take  and  prosecute  an  appeal  is  properly  within  the  meaning 
of  Code,  §  519 ;  so  that  a  threat  made  to  induce  one  to  dis- 
miss an  appeal  is  a  threat  made  with  intent  to  extort  property 
from  another ;  and  it  is  immaterial  whether  the  letter  contain- 
ing the  threat  be  signed  or  not.*  It  is  a  crime  to  send  or 
deliver  a  letter  containing  threats  with  intent  to  extort  prop- 
erty from  another,  whether  such  letter  be  subscribed  or  not.' 
In  Delaware,  to  send  a  threatening  letter  to  another,  for  the 
purpose  of  extorting  money  from  him,  and  menacing  him  with 
personal  violence  or  injury  in  case  of  his  refusal  to  comply 
with  the  demand,  of  such  a  character  as  would  be  calculated 
to  induce  a  firm  and  prudent  man  to  part  with  his  money  and 
submit  to  it,  is  an  indictable  offense  at  common  law,  and  under 
the  general  statutory  provision  in  regard  to  common  law 
offenses  expressly  provided  for  by  statutes,  notwithstanding 
the  party  menaced  may  not  have  yielded  to  the  threat.  *    In 

>  Wmiams  v.  State,  18  Tex.  App.  285. 

*  Com.  Y.  Carpenter,  108  Mass.  15. 

'State  Y.  Hammond,  80  Ind.  80;  41  Am.  Rep.  791.  An  indictment 
charged  that  defendant  willf uUy  and  maliciously  threatened  £.  to  accuse 
him  of  committing  the  crime  of  fornication  and  adultery,  with  intent  then 
and  there  by  such  threat  to  extort  money,  to  wit:  the  sum  of  $1,000  from 
him.  The  words  of  the  threat  as  set  forth  were:  *'HaUoo,  old  fellow,  I 
want  you;  you  haYe  seduced  this  girl;  she  wiU  swear  you  have;  her  oath 
will  stand  twice  as  strong  as  yours,  and  send  you  to  the  State  prison  for 
twenty  years.  Gk>  with  me;  I  am  DetectiYe  Jones,  and  if  you  wiU  give  me 
a  thousand  dollars  I  wiU  let  you  go."  It  was  objected  that  the  langOage 
used  did  not  import  a  threat  to  accuse  of  crime,  but  assumed  a  state  of  facts 
upon  which  an  accusation  had  already  been  made,  and  amounted  to  an 
oflter  to  compound  the  offense  for  money;  and  further,  that  the  word 
* 'seduced*'  did  not  imply  a  criminal  offense  accomplished.  Held,  after  ver- 
dict that  the  objection  was  insufficient— Com.  y.  Dorus,  108  Mass.  488. 

«  People  Y.  Cadman,  57  Cal.  568. 

•Id. 

*  State  Y.  EYans,  1  Del  Gr.  97* 
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Indiana,  the  statute  against  blackmaQing  (Rev  St.  1881,  § 
1926),  does  not  embrace  the  case  of  a  threat  to  accuse  of  a 
crime,  made  by  letter,  for  the  purpose  of  inducing  the  pay- 
ment of  money  justly  due,  and,  where  the  letter  claims  that  it 
is  a  just  debt  which  is  demanded,  the  indictment  will  be  bad 
unless  It  traverse  that  fact/  In  Missouri,  under  Wag.  St, 
§  24,  p.  256,  it  is  an  offense  to  send  a  letter  threatening  to 
accuse  one  of  any  crime,  a  misdemeanor  as  well  as  a  felonv. 
The  word  *'  crime,"  as  there  used,  has  the  signification  fixed 
by  Wag.  St.  §  36,  p.  516,  and  is  not  to  be  taken  as  limited  or 
explained  by  the  words  "or  felony,"  used  in  connection  with 
it.*    In  New  York,  under  Code,  §  668,  making  it  an  offense 

*  State  Y.  Hammond,  80  Ind.  80.  To  an  indictment  for  sending  a  tfareat- 
ening  letter  to  extort  money,  the  defense  was  that  it  was  a  joke.  The 
parties  were  intimate  friends,  and  there  was  evidence  tending  to  prove  the 
defense  and  establish  the  defendant's  good  character.  JSTeU,  that  evidence 
that  the  receiver  shortly  before  had  played  severe  jokes  upon  the  defendant 
was  erroneously  excluded. — ^Morris  v.  State,  95  Ind.  78;  48  Am.  Rep.  700. 
In  Maine,  P.  sent  to  another  person  a  letter  reading  thus:  ''  Freeport,  Sept 
81,  you  may  if  you  pleas  you  can  enclose  ten  doUers  in  an  letter  and  oend  it 
to  Joseph  Boothby  Yarmouth  me  or  els  you  will  be  enbited  next  tuesday  or 
complained  of  me  no  fool  demacratt  head  quarters.'*  Held,  to  be  prima 
facie  a  '*  communication  threatening  to  accuse  another  of  a  crime  or  offense 
with  the  intent  to  extort  money,"  within  Rev.  St.  ch.  118,  §  28;  a  jury 
might  regard  "  enbited"  as  written  for  '*  indicted."— State  v.  Pattenon,OS 
Me.  478.  As  to  what  constitutes  the  offense  of  maliciously  sending  a 
threatening  letter  with  intent  to  extort  money,  under  Mass.  Qen.  St.,  ch. 
160,  §  28,  see  Ck>m.  v.  Coolidge,  128  Mass.  55.  On  a  trial  of  an  information 
for  threatening  to  accuse  another  of  crime  with  intent  to  extort  money,  it 
appeared  that  the  threatening  letter  stated  that  one  A.  would  commence 
proceedings  against  E.  if  the  prosecuting  attorney  did  not,  and  would  aba 
bring  an  action  for  damages,  in  both  of  which  suits  he  intended  defendant 
for  chief  witness,  whose  testimony  would  be  sufficient  to  convict;  and  it 
demanded  of  E.  whether  he  would  stand  trial  and  be  sent  to  State  prison  for 
a  term  of  years,  or  pay  defendant  a  sufficient  sum  to  enable  him  to  leave 
that  part  of  the  country,  and  not  appear  against  him.  Held,  by  Cooley,  J., 
and  Christiancy,  J.,  sufficient  under  the  statute  of  Michigan (Ck>mp.  L.  1871, 
§  7528)  to  authorize  a  conviction;  but  by  Graves,  Ch.  J.,  and  Campbell,  J., 
that  in  order  to  satisfy  the  statute,  the  accusation  menaced  must  be  threat- 
ened as  one  to  come  from  the  author  of  the  threat,  and  not  from  a  third  per- 
son.— People  V.  Braman,  80  Mich.  460. 

*  State  V.  linthicum,  68  Mo.  66  But  the  sending  of  a  letter  to  a  person 
threatening  to  publish  his  name  in  a  *'dead  beat"  book,  which  would  injoi* 
his  credit,  is  not  an  offense  under  Rev.  St.  Mo.  1879,  g  1526,  making  it  a 
misdemeanor  to  send  a  letter ''threatening  *  *  *  to  do  any  injuT  t» 
the  person  or  property  of  another."— State  v.  Barr,  28  Mo.  App.  84. 
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to  send  a  letter  threatening  to  aecuse  one  of  a  crime  with  intent 
to  extort  money,  one  who,  to  ex-tort  money,  writes  under  the 
gaise  of  friendship,  falsely  representing  that  the  grand  jury  is 
likely  to  prefer  an  indictment  against  the  son  of  him  to  whom 
the  letter  is  written,  and  that  the  writer,  by  his  influence,  can 
and  will  prevent  it,  commits  an  offense  within  the  statute.* 
And  said  section  making  it  a  crime  to  cause  to  be  forwarded 
or  received  any  letter  or  writing  threatening  to  expose  or 
impute  disgrace  to  any  one,  one  is  guilty  who  assists  in  for- 
warding an  attorney's  letter  informing  the  recipient  that  he 
is  charged  with  being  the  father  of  a  bastard,  and  asking  him 
if  he  will  pay  or  if  legal  proceedings  must  be  instituted  against 
him,  the  design  of  the  letter  being  to  extort  money.*    In 
Ohio,  under  Eev.  St.  §  6830,  which  provides  that  whoever 
sends  a  written  or  printed  communication  accusing  or  threaten- 
ing to  accuse  one  of  any  immoral  conduct  "which,  if  true,, 
would  tend  to  degi*ade  and  disgrace  such  person,"  with  intent: 
to  extort  money  or  other  property  from  such  person,  shall  be* 
guilty,  etc.,  an  indictment  for  such  offense  must  allege  that< 
the  immoral  conduct  charged  was  such  as  "tends  to  degrade- 
and  disgrace'"  the  person  accused  thereof,  or  it  must  allege  the^ 
equivalent  of  such  words,  as  they  are  part  of  the  description: 
of  the  offense.*    In  Texas,  where  a  letter  sent  to  one  threat- 
ening to  accuse  him  of  a  crime  is  mailed  in  B.   county,  the 
offense  of  sending  such  a  letter  is  committed  there,  and  is  not 
triable  in   C.    county,    under  Code   Crim.    Proc.    art.    225, 
providing  that  offenses  shall  be  prosecuted  in  the  county  where 
committed.* 

»  People  ▼.  Thompson,  97  N.  Y.  818. 

•  People  V.  Wightman,  48  Hun  858;  104  N.  Y.  598. 

*  Ditzler  ▼.  State,  4  Ohio  Cir.  Gt.  551.  The  following  communication  wa» 
held  not  to  be  a  threatening  letter  within  the  statute  of  Ohio,  although  at  a 
subsequent  meeting  between  the  parties,  verbal  threats  were  made  which 
Insulted  in  the  person  threatened  giving  to  the  other  his  note  for  a  hundred 
dollars:  "  Dear  Sir:  Upon  examining  the  excise  law,  I  find  that  note  yon 
made  me  require  stamp,  and  that  you  are  liable  to  fine  of  two  hundred  dol- 
lars for  not  stamping  it.  You  will  please  caU  immediately,  and  make  sat- 
isfaction, and  save  yourself  trouble.  Yours  with  respect.  W.  A.  Brab- 
ham."—Biabham  ▼.  State,  18  Ohio  St.  486. 

«  Landa  v.  State,  36  Tex.  App.  580. 


696  LABcmrT  aiid  KnmaxD  ovwwosmb.  [§^^- 

• 

§  487.  Taking  exeessiTe  fees. —  To  warrant  a  coovictioii 
for  extortion  in  taking  illegal  fees,  the  inf<»ination  most 
allege,  and  the  evidence  taken  together  most  show,  that 
defendant  acted  knowingly  and  corruptly.  ^  If  an  officer  take 
a  fee  not  authorized  by  law,  under  the  belief  that  he  is  by 
law  entitled  to  it,  and  without  any  corrupt  intent  in  the 
matter,  he  is  not  guilty  of  extortion.'  But  a  charge  that,  to 
warrant  a  conviction  for  receiving  illegal  fees,  the  act  must 
i^pear  to  have  been  done  willfully  and  knowingly,  is  equiva- 
lent to  charging  that  it  must  appear  to  have  been  done 
^'  corruptly. '  '*  The  officer  must  act  in  an  official  capacity,  and 
not  as  a  private  individual,  and  must  demand  or  accept,  under 
oolor  of  his  office,  fees  to  which  he  was  not  entitled,  from  a 
person  to  whom  he  had  rendered  official  services,  or  from 
whom  he  has  a  right  to  demand  a  fee.*  If  a  roister  under- 
takes to  act  as  attorney  fen*  an  applicant  in  procuring  a  patent, 
and  receives  from  him  a  gross  sum,  and  this  sum  is  taken  as 
well  for  the  execution  of  his  official  duties  as  doing  some 
other  things  relating  to  procuring  the  patent,  and  no  specified 
portion  of  it  is  taken  as  compensation  for  the  one  or  the 
other,  and  the  sum  so  taken  is  in  excess  of  the  fees  allowed 
him  by  law,  such  taking  of  the  money  is  extortion.*  A  jmtioe 
of  the  peace  is  a  ^^  justice  "  within  the  meaning  of  the  New 
Jersey  crimes  act  defining  extortion,  and  is  guilty  of  that 
ofFense  in  demanding  his  fees  from  the  prosecutor  for  the 
issuing  of  a  criminal  warrant.*  A  municipal  officer — as  here, 
a  pound-keeper — who  demands  and  receives  a  greater  fee  for 
an  official  service  than  allowed  by  ordinance  is  guilty  of 
extortion,  and  is  punishable  under  the  Tenn.  Code,  §  4810.' 
IVhere  a  note  was  improperly  protested  before  maturity,  and 
the  fees  charged  were  the  legal  fees  fixed  by  statute,  there  was 
no  extortion,  under  Tex.  Bev.  St.  art.  2421,  providing  a  pen- 

>  Triplett  V.  Munter.  50  Cal.  644. 

•  Leeman  v.  State,  85  Ark.  488;  37  Am.  Rep.  44. 
«  Ridenhour  v.  State,  76  Ga.  882. 

4  CoUier  ▼.  State,  55  Ala.  125. 
» U.  S.  f.  V7aitz,  8  Sawy.  473. 

•  Lane  v.  State,  47  N.  J.  L.  863. 
'  State  V.  Critchett.  1  Lea  271. 
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alty  for  the  benefit  of  the  injured  party  against  an  ofQcer  for 
demanding  ^'higher  fees  "  than  those  allowed  by  the  statntes, 
and  anthorizing  the  offender  to  be  panished  for  extortion.' 

§  488.  Extortion  by  pension  agents. — Sections  12  and  13 
of  the  pension  act  of  Congress  of  Joly  4,  1864  (13  Stat  at  L. 
387), — which  prescribe  the  fees  of  agents  employed  to  collect 
pensions,  and  impose  a  penalty  for  receiving  a  greater  fee  than 
such  as  is  prescribed, — are  not  unconstitutional.  The  power 
to  secure  to  the  pensioner  the  receipt  of  the  pension  granted, 
free  of  unreasonable  tolls  or  exactions,  is  incident  to  the 
undeniable  power  of  Congress  to  grant  pensions.'  By  the 
express  terms  of  the  act,  the  penalty  imposed  by  section  13 
upon  a  pension  agent  for  receiving  for  his  services  greater 
fees  than  are  allowed  by  section  12,  is  incurred  only  where  the 
fees  are  received  for  conducting  a  claim  preferred  under  that 
act.'  A  contract  for  a  greater  sum  as  a  fee  for  obtaining  a 
pension  than  that  allowed  by  law  being  against  public  policy 
and  void,  an  agreement  to  submit  a  demand  therefore  to  arbi- 
tration is  also  void.*  One  who,  operating  through  regular 
claim  agents,  procures  a  pension  for  an  applicant,  is  entitled 
to  no  more  than  $10,  the  maximum  fee  allowed  for  procuring 
a  pension  under  Act  U.  S.  June  20,  1878,  and  if  more  has 
been  paid  it  may  be  recovered  as  a  set-off  in  an  action  against 
the  pensioner  to  recover  the  balance  of  the  sum  agreed  upon.' 
Eev.  St.  U.  S.,  §  4785,  as  amended  by  act  June  20,  1878, 
which  limits  the  fees  of  an  attorney  to  $10  for  procuring  a 
pension,  and  section  5485,  which  makes  it  a  misdemeanor  for 

»  Hirshfield  v.  Ft.  Worth  Nat.  Bank,  18  S.  W.  Rep.  748.  Comp.  L.  N. 
Dak.,  §  6808,  provides  that  every  executive  officer  who  asks  or  receives  any 
emolnment,  gratuity,  or  reward,  or  any  promise  of  any  emolument, 
gratuity  or  reward,  excepting  such  as  may  be  authorized  by  law,  '*for 
doing  any  official  act,**  is  guilty  of  a  misdemeanor.  Held^  that  a  county 
commissioner,  who  presents  and  has  allowed  a  biU  for  "committee  work" 
for  a  certain  number  of  days  *'with  team,"  cannot  be  prosecuted  under  said 
section  for  charging  for  the  team,  as  such  claim  is  for  a  strictly  private  and 
non-offidal  service.— State  v.  Bauer,  47  N.  W.  Rep.  878. 

«  U.  8.  V.  Marks,  2  Abb.  U.  S.  581. 

•Id. 

«  HaU  ▼.  Kimmer,  61  Mich  269. 

•Id 
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the  attorney  to  receive  more,  were  intended  for  the  pen- 
sioner's benefit;  and  a  pensioner  who  voluntarily,  and  without 
undue  influence,  pays  his  attorney  an  additional  $100.  is  not 
in  pari  delicto  with  the  attorney,  and  may  recover  the  over- 
payment in  an  action  of  assumpsit,  ^  The  offense  of  taking 
more  than  $10  for  services  in  procuring  a  pension  is  complete, 
under  §  6485,  when  more  is  demanded  or  received,  without 
regard  to  any  question  of  fraud  or  extortion  or  extent  of 
service  rendered.'  The  limitation,  as  to  pension  fees,  in  § 
6485,  and  Supp.  §  602,  does  not  apply  to  a  claim  under  §  4718 
for  reimbursement  out  of  an  accrued  pension  by  one  who  bore 
the  expenses  of  the  last  sickness  and  burial  of  a  pensioner,  nor 
to  the  attorney  of  such  claimant.*  A  prosecution  for  a 
violation  of  §  5485,  in  demanding  more  than  the  law  allows 
for  procuring  a  pension,  can  be  maintained  for  an  offense 
committed  prior  to  July  4,  1884.  Section  5485  imposing  the 
punishment,  and  the  act  of  1878  defining  the  offense,  were  not 
repealed  by  the  general  appropriation  aot  of  July  1,  1884,  § 
13  of  the  Revised  Statutes  operating  to  save  prosecutions.*  A 
pending  prosecution  was  not  affected  by  the  repealing  act  of 
1 884. '  An  indictment  following  the  language  of  section  5485, 
charging  the  accused  with  receiving  an  excessive  fee  for  his 
services  ''in  prosecuting  a  pension  claim,*'  sufficiently 
charges  him  with  receiving  the  same  *' in  a  pension  case;" 
the  language  setting  forth  the  elements  necessary  to  constitute 
the  crime,  and  apprises  the  accused  with  reasonable  certainty 

• 

1  Ladd  V.  Barton,  64  N.  H.  618. 

« U.  S.  V.  Moore,  18  Fed.  Rep.  686. 

»  U.  S.  V.  Nicewonger,  20  Fed.  Rep.  488. 

*  U.  S.  V.  Van  Vliet,  28  Fed.  Rep.  85,  reversing  22  Fed.  Rep.  641. 

»  U.  S.  V.  Mathews,  28  Fed.  Rep.  74,  disapproving  U.  S.  v.  Hague,  28  Fed. 
Rep.  706.  U.  S.  Rev.  St.  §  5485,  declares  a  penalty  for  receiving  a  greater 
compensation  for  obtaining  a  pension  "than  is  provided  in  the  title  pertain- 
ing to  pensions;**  g  4785  of  that  title  authorizes  the  oommisflioner  of 
pensions  to  aUow  $25  for  prosecuting  a  claim;  TJ.  S.  act  of  June  20,  1878, 
repealed  §  4785,  and  made  unlawful  the  act  of  receiving  more  than  $10  for 
the  service.  Held,  that  the  provisions  of  §  5485  apply  to  violations  of  the 
act  of  1878:  disapproving  U.  S.  v.  Mason,  8  Fed.  Rep.  412.— TJ.  S.  v 
Dowdell,  10  Hiss.  488;  U.  S.  v.  Jessup,  15  Fed.  Rep.  700.  But,  contra,  said 
§  5485  does  not  apply  to  violations  of  the  act  of  1878.  XJ.  S.  v.  Jensoii,  15 
Fed.  Rep.  188;  U.  S.  v.  Starn,  17  Fed.  Rep.  485. 


§  488.]  BLAOKlfATT.TNG   AND   SZTOSTION.  699 

of  the  accusation  against  him/  It  is  a  violation  of  §  5485, 
which  forbids  any  Qgent  or  attorney  or  other  person  instru- 
mental in  prosecuting  any  claim  for  pension,  directly  or 
indirectly,  to  contract  for,  demand,  receive,  or  retain  any 
greater  compensation  for  his  services  than  $25 ;  to  contract  to 
render  such  services  for  more  than  $25 ;  to  demand  more  than 
that  sum  for  such  services  after  rendering  them  without  a  con- 
tract ;  to  retain  more  than  that  sum  out  of  the  check  sent  to 
the  pensioner;  or  to  receive  more  than  that  sum  for  such 
servioBS  in  pursuance  of  any  agreement,  direct  or  indirect, 
express  or  implied,  or  of  any  legal  or  moral  obligation ;  but  it 
is  not  a  violation  of  the  section  to  receive  more  than  $25  for 
such  services,  wholly  as  a  gratuity,  and  without  demand.' 
Under  §  5485,  providing  that  any  agent  or  attorney  *'  or 
other  person,  instrumental  in  prosecuting  any  claim  for 
pension,"  who  charges  or  receives  for  his  services  more  than 
the  fees  allowed  by  law,  shall  be  guilty  of  a  high  misdemeanor, 
an  indictment  charging  simply  that  defendant  was  instru- 
mental in  prosecuting  a  certain  pension  claim  is  sufficient  to 
bring  him  within  the  act,  without  specifying  in  what  way  or 
capacity  he  was  instrumental.'* 

>  U.  S.  V.  Wilson,  29  Fed.  Rep.  286. 

•  U.  S.  ▼.  Brown,  40  Fed.  Rep.  457. 

*TJ.  S.  ▼.  Reynolds,  48  Fed.  Rep.  215.  An  indictment  charged  that 
defendant  was  instrumental  in  prosecuting  a  claim  for  arrears  of  pension, 
and  letained  a  greater  compensation  **than  is  provided  for  in  the  title 
pertaining  to  pensions,  *  *  *  to  w.it,  the  sum  of  $58."  Held,  that  as 
this  sum  was  greater  than  allowed  in  any  case  by  the  pension  laws,  it  was 
unnecessary  to  state  whether  or  not  the  arrears  were  procured  after  the 
aUowance  of  the  original  pension.  —Id.  At  the  instance  of  an  ignorant 
pensioner,  an  attorney  filled  out  the  vouchers  necessary  to  obtain  the  firHt 
payment,  forwarded  tiiem  to  the  proper  pension  agent,  received  the  latter^s 
check,  procured  the  pensioner's  endorsement  thereto,  and  drew  the  money. 
Held  that,  although  he  had  no  hand  in  procuring  the  aUowance  of  the 
pension,  he  was  stUl  a  ''  person  instrumental  in  prosecuting  the  claim,** 
within  the  meaning  of  Rev.  St.  §  5485,  which  makes  it  a  misdemeanor  for 
such  a  person  to  retain  a  greater  compensation  than  is  allowed  by  the  pen- 
sion laws.— U.  S.  V.  Reynolds,  48  Fed.  Rep.  721.  A  charge  of  more  than 
the  statutory  fee  for  obtaining  a  pension  was  held  legal,  where  the  soldier, 
on  account  of  whose  military  service  the  pension  was  claimed,  was  charged 
on  the  loUs  of  the  war  department  as  a  deserter,  and  the  agent  caused  such 
charge  to  be  removed.— U.  8.  ▼.  Snow,  2  FUp.  1. 
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§  489.  Withholding  pension  money. —  Under  the  oonsti- 
tational  authority  '^to  raise  and  support,  armies,"  Congress 
has  power  to  bestow  bounties  and  pensions  upon  those  who 
may  engage  in  the  military  service  of  the  United  States. 
This  power  embraces  and  authorizes  an  enactment  making  it 
an  offense  punishable  in  the  national  courts,  to  detain  from  a 
military  pensioner  any  portion  of  a  sum  collected  in  his  behalf 
as  his  pension.'  The  provision  of  section  13  of  the  pension 
act  of  Congress  of  1864  (13  St.  at  L.  389), — ^that  any  pension 
agent  who  wrongfully  withholds  from  a  pensioner  the  jwhole 
or  any  part  of  any  pension,  etc. , — is  not  confined  to  with- 
holding pensions  authorized  by  that  act.  Withholding  any 
pension  is  indictable  under  the  clause.'  That  provision  is  not 
repealed  by  the  act  of  Congress  of  July  8th,  1870,  providing 
that  thereafter  no  pension  should  be  paid  to  any  other  person 
than  the  pensioner  who  is  entitled  to  the  same.  Nor  does  the 
act  of  March  3d,  1873,  repeal  the  above  section  of  the  act  of 
July  8th,  1870,  and  when  these  sections  were  incorporated 
into  the  Revised  Statutes,  they  must  be  construed  together.' 
A  statute  which  punishes  the  "wrongfully  withholding '' 
from  a  person  money  belonging  to  him  is  completely  violated 
when  the  money  is  first  withheld.  Whether  the  accused 
afterwards  retains  the  money  or  pays  it  over  does  not  affect 
his  liability  to  indictment.  The  statute  of  limitations  runs 
from  the  day  of  the  first  withholding,  and  cannot  be  avoided 
by  charging  in  the  indictment  that  the  accused  withheld  the 
money  upon  a  later  day  and  then  proving  that  on  that  day  he 
was  still  retaining  money  which  he  withheld  some  time  pre- 

»  U.  S.  V.  Fairchilds,  1  Abb.  U.  S.  74. 

^  U.  S.  V.  Chaffee,  4  Ben.  880.  In  the  case  last  cited,  a  pension  agent  was 
found  guilty  upon  an  indictment,  under  that  clause,  which  alleged  that 
two  minor  children  were  pensioners,  that  the  accused  had  been  employed 
as  agent  of  V.,  the  guardian  of  the  minors,  to  coUect  the  pension,  that  the 
pension  had  been  paid  to  defendant,  and  that  it  was  his  duty  to  pay  the 
same  to  the  guardian,  which  he  had  refused  to  do.  The  pension  certificate, 
which  was  in  evidence,  showed  that  the  pension  was  *' payable  to  V..  as 
guardian  of  the  minors."  On  motion  to  arrest  the  judgment,  —  hdd,  that 
as  the  indictment  aUeged  that  the  minors  were  the  pensioners,  and  did  not 
allege  a  withholding  of  the  pension  from  them,  but  ^m  Y.,  it  did  not  state 
any  offense  against  the  act,  and  the  judgment  must  be  arrested. 

»  U.  S.  V.  Connally,  9  Biss  388. 
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vious.*  The  provisions  of  U.  S.  Rev.  Stat.,  §  6485,  making 
it  an  offense  for  any  agent  or  attorney,  or  any  other  person, 
instrumental  in  prosecuting  any  claim  for  a  pension,  to  wrong- 
fully withhold  from  the  pensioner  the  whole  or  any  part 
of  the  pension  allowed  and  due  such  pensioner,  are  not  con- 
fined to  the  regular  attorney  for  the  pension  claimant,  recog- 
nized as  such  at  the  pension  office.'  A  person  indicted  under 
§  5486,  for  wrongfully  withholding  a  pension,  cannot  be 
allowed  to  show  that  the  person  to  whom  the  pension  office 
has  allowed  the  pension  as  due  was  not  entitled  to  it.'  But 
where  the  a^nt  or  attorney  of  a  pensioner  collected  the  pen- 
sion money,  and  by  the  consent  and  at  the  request  of  the  pen- 
sioner, in  good  faith,  retained  sufficient  of  the  money  in  his 
hands  to  pay  certain  debts  due  by  the  pensioner  to  certain 
parties,  and  also  retained  $200  for  his  professional  services 
rendered  for  the  pensioner  in  other  matters  not  connected 
with  the  procurement  of  the  pension  money,  there  is  not  such 
a  retention  of  pension  money  as  is  contemplated  in  the  offense 
described  in  section  5486.*  Any  scheme  or  contrivance  by 
which,  under  the  guise  of  a  loan  or  other  dealing,  the  claim 
agent  or  attorney  retains  more  than  his  legal  fee,  is  a  viola- 
tion of  the  statute.  And  while  the  pensioner,  who  has  uncon- 
ditionally and  without  restraint  or  limitation  received  the 
money,  may  do  with  it  what  she  pleases, —  except  to  pay  the 

>  U.  S.  ▼.  Bennett,  12  Blatehf .  845. 

•  U.  8.  ▼.  Schindler,  18  Blatehf.  227;  10  Fed.  Rep.  547. 

*  TJ.  8.  ▼.  Schindler,  impra. 

«  IT.  S  V.  Hewitt  11  Fed.  Bep.  248.  The  offense  is  not  confined  to  with- 
holding the  money  actually  collected  by  the  agent,  but  .extends  likewise  to 
withholding,  against  the  will  of  the  pensioner,  the  check  or  treasury  war- 
rant coming  into  his  hands,  and  is  intended  to  protect  the  pensioner  against 
frauds  until  the  unconditional  payment  of  the  money  to  him.  Held,  there- 
fare,  where  an  agent  procured  a  power  of  attorney  authorizing  him  to 
receive  the  letter  containing  the  treasury  warrant,  received  it  from  the 
postoffice,  assumed  to  have  the  authority  to  indorse  it  in  the  name  of  the 
pensioner,  and  passed  it  by  indorsement  to  a  merchant,  in  payment  of  a 
small  account  due  by  the  pensioner  to  the  merchant,  and  in  payment  of  a 
debt  due  by  the  agent  himself  to  the  merchant,  and  took  to  himself  the 
merchant*s  due-biU  for  the  balance,  that  it  was  an  offense  against  the 
statute  to  neglect  or  refuse  to  pay  the  amount  due  to  the  pensioner,  and 
this  without  regard  to  the  authority  or  the  want  of  authority  in  the  agent 
to  so  indorse  the  check.— U.  S.  v.  Ryckman,  12  Fed.  Rep.  46. 
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attorney  a  larger  fee  for  his  services  than  allowed  by  law, — 
may  lend  it  to  him,  or  buy  property  from  him  with  it,  these 
transactions  most  be  with  the  utmost  good  faith,  and  no  use 
of  them  to  evade  the  statute  will  be  tolerated.  *  Where  an 
indictment  charges  that  a  pension  agent  received  a  sum  in 
excess  of  the  lawful  fee,  it  may  be  proved  that  he  sold  to  the 
pensioner  property  for  more  than  its  value,  if  it  be  also  proved 
that  the  sale  was  a  mere  trick  to  obtain  an  unlawful  fee.' 
The  U.  S.  law  of  1872,  prohibiting  retention  of  soldiers'  dis- 
charges by  claim  agents,  though  not  carried  into  the  Revision, 
is  still  in  force,  not  being  within  §^  5696,  6596,  as  to  repeals.* 
On  the  trial  of  an  indictment  for  withholding  pension  money, 
parol  evidence  is  inadmissible  to  show  that  the  person  from 
whom  it  was  withheld  was  a  pensioner ;  nor  are  the  entries  in 
the  local  pension  agent's  book  copied  from  the  pensioner's 
certificate  admissible  to  prove  the  fact ;  nor  can  it  be  shown 
by  parol  that  the  checks  received  were  for  pensions.*  The 
only  testimony  as  to  the  retention  of  pension  money  by  a 
pension  agent  being  that  of  the  person  entitled  thereto  that 
defendant  did  not  pay  it  to  her,  and  that  of  defendant  that  he 
did,  the  verdict  of  the  jury  cannot  be  disturbed.*  To  an 
indictment  for  retaining  a  greater  sum  than  the  statutory 
allowance  for  collecting  a  widow's  pension,  it  is  a  good  plea 
that  the  husband  of  the  applicant,  for  whose  services  the  pen- 
sion was  sought,  was  charged  on  the  rolls  of  the  war  depart- 
ment as  a  deserter,  and  it  was  agreed  between  defendant  and 
the  appellant  that  he  should  receive  one-half  of  the  first  pay- 
ment on  account  of  the  pension,  less  costs  and  expenses,  for 
his  services  in  causing  such  charge  to  be  removed.' 

»  U.  S.  ▼.  Moyers,  15  Fed.  Rep.  411;  U.  S.  v.  Brown,  40  Fed.  Rep.  457. 

•  U.  S.  V.  Koch,  21  Fed.  Itep.  873. 

»  TJ.  S.  V.  Webster,  21  Fed.  Rep.  187. 

•  U.  S.  V.  Scott,  26  Fed.  Rep.  470. 

»  U.  S.  V.  Reynolds,  48  Fed.  Rep.  215. 

•  U.  S.  V.  Snow,  2  Flipp.  1.  An  indictment  against  A.,  found  September 
11,  1875,  charged  that,  in  March,  1868,  he,  as  agent  and  attorney  of  B.  and 
C,  did  withhold,  and  continued  thereafter  to  withhold,  from  them,  certain 
money  which  he,  as  their  agent  and  attorney,  had  received  from  the  United 
States  by  the  coUection  of  their  respective  claims  for  '<  pay  and  bounty" 
and  '<  arrears  of  pay  and  bounty."    Held :  1.  That  the  acts  charged  were 
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§  490.  Indictment  or  information. — ^In  the  Federal  coarts 
an  information  for  receiving  "  any  money  or  other  valuable 
thing  under  a  threat  of  informing,  or  as  a  consideration  for 
not  informing,  against  any  violation  of  any  internal  revenue 
law, ' '  in  the  language  of  the  statute  is  not  bad  for  duplicity.  * 
In  Arkansas,  it  is  a  sufficient  averment  of  a  corrupt  intent,  in 
an  indictment  for  extortion,  to  allege  that  the  defendant 
^'extorsively*'  took  the  unlawful  fee.*  In  Calif omia  an 
information  is  sufficient  which  charges  that  defendant  sent  a 
letter  to  a  certain  person  which  expressed  and  implied,  and 
was  adapted  to  imply,  a  threat  to  impute  disgrace  to  him,  and 
to  expose  it ;  which  letter,  as  set  out,  stated  that  the  writer, 
having  found  out  all  the  facts  charged  against  such  person  in 
a  certain  newspaper,  would,  for  a  certain  amount,  not  only 
disclose  nothing,  but  prevent  discovery  by  his  antagonists, 
**  should  they  employ  a  detective,"  but  on  condition  that  an 
answer  must  * '  come  before  night. "  *  In  North  Dakota,  under 
Comp.  Laws,  §  6303,  providing  that  every  executive  officer 
who  asks  or  receives  any  emolument,  gratuity,  or  reward, 
excepting  such  as  may  be  authorized  by  law,  "for  doing  an 
official  act,"  a  prosecution  for  taking  excessive  fees  from  a 
county  will  not  lie  where  it  is  not  alleged  that  such  fees  were 
taken  as  an  incentive  or  inducement  to  the  performance  of  any 
official  act.*  In  Illinois,  under  Grim.  Code,  §  213,  fixing  a 
penalty  for  extorting  an  illegal  fee  by  an  authorized  officer, 
there  must  be  an  allegation  and  proof  that  defendant  was 
authorized  to  charge  fees.'  In  Indiana,  an  indictment  for 
extortion,  where  nothing  was  due,  must  aver  that  fact ;  and  if 
the  indictment  be  for  taking  more  than  was  due,  it  should 

not  an  offense  under  g  18  of  the  act  of  July  4,  1864  (18  Stat.  889),  which 
referred  more  particularly  to  pensions.  2.  That  §  81  of  the  act  of  March  3, 
1873  (17  Stat.  675,  Rev.  Stat.  §  5485),  was  not  intended  to  apply  to  a  case 
where  the  money  had  been  withheld  before  its  passage.— U.  8.  v.  Beneck^^ 
98  U.  S.  447. 

» U.  S.  ▼.  Fero,  18  Fed.  Rep.  901. 

s  Leeman  y.  State,  85  Ark.  438. 

•  People  ▼.  TonieUi,  81  Cal.  275. 

♦  State  V.  Bauer,  47  N.  W.  Rep.  878. 
»  Ferkel  v.  People,  16  Dl.  App,  810. 
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show  how  much  wai  due.*  Where  the  indictment  chai^geB  a 
oongtable  with  having  collected  more  than  was  due  on  an  exe- 
cution, it  must  set  out  the  recital  in  the  execution,  showing  the 
judgment  on  which  the  execution  issued,  and  state  the  names  of 
both  parties  to  the  execution. '  An  indictment  for  extortion, 
may  charge  that  the  money  was  extorted  from  the  county.' 
In  Iowa,  an  indictment  which  charges  that  defendant  verbally 
threatened  to  shoot  the  prosecuting  witness,  unless  the  latter 
would  sign  several  promissory  notes  and  deliver  them  to 
defendant,  charges  with  sufficient  certainty  that  the  threats 
were  made  to  or  in  the  presence  of  the  prosecuting  witness.* 
In  Louisiana,  in  a  prosecution  under  Bev.  St.  §  868,  which 
provides  for  the  punishment  of  ^ '  any  judge,  justice  of  the 
peace,  dieriff,  coroner,  constable,  or  other  civil  officer,"  for 
oppression  or  extortion  under  color  of  his  office,  it  is  essential 
to  charge  and  prove  that  the  accused  was  an  ^'officer,"  as 
designated  in  the  statute.*  In  Massachusetts,  an  indictment 
for  extortion  committed  by  an  agent,  may  charge  that  the 
offense  was  committed  by  the  principal.*  An  indictment  for 
attempting  to  extort  money  by  the  threat  of  a  criminal  accu- 
sation, need  not  set  out  the  precise  words  of  the  threat.'  And 
the  indictment  need  not  name  the  offense  threatened.  The 
averment  that  the  defendant  falsely  stated  that  a  warrant  had 
been  issued  to  arrest  a  person  for  a  crime,  which  would  be 
served  unless  money  was  paid  to  stay  the  process,  was  held 

^  State ▼.  CoggBwell,  SBlackf.  54;  28  Am.  Dec.  879;  S.  P.,  in  New  Jen^. 
Halfley  v.  State,  1  South.  828.  Where  an  indictment  chaxged  that  the 
defendant,  as  constable,  traveled  four  miles  to  serve  an  execution,  for 
which  travel  he  was  entitled  as  mileage  to  sixteen  cents,  that  oomiptlj, 
etc  ,  he  extorted  thirty-two  cents  for  such  mileage,  whereas,  but  sixteen 
cents  were  due,  it  was  held  sufficient. — Emory  v.  State,  6  Blackf .  107.  But 
see  State  ▼.  Stotts,  5  Id.  460,  where  it  was  held  that  the  indictment  need 
not  aUege  what  the  defendant  extorted. 

*  Leary  ▼.  State,  6  Blackf.  408. 

*  State  y.  Moore,  1  Ind.  816.  For  the  requisites  and  sufficiency  of  so 
indictment  for  blackmailing,  by  threatening  to  accuse  the  complainant  of 
fornication,  see  Kistler  v.  State,  54  Ind.  400. 

*  State  V.  Brownlee,  51 N.  W.  Rep.  25, 

*  State  V.  Lubin,  42  La.  An.  79. 

*  Ck)m.  V.  Bagley,  7  Pick.  279. 

^  Com.  V.  Mouiton,  108  Mass.  807. 
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sufBicient.'  Bat  the  substance  of  the  words  used  must  be 
stated  with  sufficient  certainty  to  inform  the  prosecutor  of  the 
charge  against  hiol,  and  to  comply  with  the  provisions  of  the 
statute.*  The  words  ''either  verbally  or  by  any  written  or 
printed  communication"  are  an  indispensable  part  of  the 
description  of  the  offense  prohibited  by  Kev.  St.  ch.  125,  § 
17 — of  threatening  to  accuse  of  crime,  etc.*  In  Michigan,  in 
an  indictment  for  violating  §  9093,  How.  St.,  relating  to 
threats  and  threatening  letters,  the  character  of  the  threat 
should  be  set  out,  so  that  it  may  be  seen  whether  a  substantial 
threat  was  made.*  In  Missouri,  in  a  prosecution  for  sending 
a  threatening  letter  for  the  purpose  of  extorting  money, 
whether  the  letter  contains  the  threat  alleged  is  a  question  for 
the  jury,  where  the  language  admits  of  doubt.  The  indict- 
ment need  not  necessarily  set  forth  a  copy  of  the  letter.'  An 
indictment  against  county  judges  for  exacting  and  receiving 
mileage  fees  in  excess  of  what  is  allowed  by  law,  which  fails 
to  state  what  fees  were  so  exacted  and  received,  is  fatally 
defective.*    In  Montana,  an  indictment  against  a  party  for 

1  Com.  V.  Murphy,  12  Allen  449. 

*  Com.  V.  Philpot,  180  Mass.  59. 

*  Robinson  v.  Com. ,  101  Mass.  27.  An  indictment  charged  that  O  ,  C.  and 
H.,  on,  etc.,  "intending  fraudulently  and  maliciously  to  deprive  B.  of  his 
good  name  and  character,  and  to  subject  him,  without  any  cause,  to  pun* 
iahment  for  the  crime  of  adultery,  and  to  extort  from  him  money  to  the 
amount  of,"  etc.,  *'  did  falsely,  unlawfuUy,  wickedly  and  maliciously  com- 
bine, conspire,  confederate,  and  agree  together  to  entrap,  seduce  and 
insnare,  and  falsely  charge  and  accuse  him  said  B.  of  the  crime  of  adultery^ 
and  thereby  and  by  the  means  aforesaid,  to  extort,"  etc.  Heldf  that  the 
indictment  was  not  bad  on  the  ground  that  it  set  forth  an  executed  con* 
spiracy;  nor  on  the  ground  that  it  was  double,  vague,  uncertain,  and  con* 
tradictory. — Com.  v.  O'Brien,  12  Cush.  84.  On  a  trial  for  maliciously 
threatening  to  accuse  another  of  burning  a  building,  with  intent  to  extort 
money,  under  Pub.  St.  Mass.  ch.  202,  §  29,  the  evidence  was  that  defendant 
said  that  "  unless  you  give  us  $100,  we  wiU  make  a  jail-bird  of  you.*'  Held, 
that  the  crime  charged  involving  no  wrong  to  defendants,  evidence  of  the 
truth  of  the  charge  was  inadmissible  on  the  question  of  malice  or  of  intent, 
or  to  impeach  the  prosecuting  w^itness.  The  building  burned  having  been 
a  store,  it  was  properly  charged  in  the  indictment  as  having  been  that  of 
the  occupant  and  storekeeper,  instead  of  the  reversioner. — Com.  v.  Buckley, 
148  Mass.  27. 

^  People  V.  Jones,  62  Mich.  804. 
»  State  V.  Stewart,  90  Mo.  507. 

*  State  V.  Couch,  40  Mo.  App.  825, 
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taking  illegal  fees,  as  a  justice  of  the  peace,  is  fatally  defective 
for  not  alleging  that  he  was  such  an  officer.'  In  New  Jersey, 
an  indictment  for  extortion  which  avers  that  the  accused  did 
"  extorsively "  demand  and  take  a  fee  not  allowed  by  law 
sufficiently  charges  that  the  taking  was  with  corrupt  intent.' 
Where  the  lawful  fee  is  certain,  and  unchangeable  by  circam- 
stances,  in  order  to  show  the  amount  of  overcharge,  it  is  nec- 
essary for  the  indictment  to  aver  only  the  amount  actually 
taken.'  An  indictment  for  extortion  against  a  justice  of  the 
X)eace,  must  show  with  explicitness  that  the  fees  taken  by  the 
officer  were  greater  than  those  allowed  by  law.  Merely  to 
allege  that  they  were  so  is  not  sufficient.*  In  New  York, 
under  Pen.  Code,  §  558,  imposing  a  punishment  upon  one  who, 
with  intent  to  extort  money,  sends  a  letter  threatening  to  expose 
or  impute  to  any  person  any  deformity  or  disgrace,  an  indict- 
ment charging  that  defendant,  by  letter,  to  extort  money, 
threatened  to  accuse  one  of  having  sexual  intercourse  with  a 
woman  not  his  wife,  is  sufficient,  where  the  letters  asked  a 
loan,  stating  that  the  addressee  could  not  afford  to  refuse,  and 
adding,  as  postscript,  that  neither  J.  '*  nor  any  of  the  family 
knows  anything  about  this;"  parol  evidence  being  admissible 
to  show  that  the  letter  made  the  statutory  charge,  as  set  forth 
in  the  indictment,  and  that  the  addressee  so  understood  it.' 
In  North  Carolina,  if  from  the  letter  set  out  in  the  indict- 
ment, it  is  deducible  by  necessary  implication  that  it  con- 
tained a  threat  to  indict  for  embezzlement,  with  intent  to 
extort  money,  a  criminal  offense  is  sufficiently  charged.*  But 
an  indictment  for  extortion  which  fails  to  charge  that  the 

»  Territory  v.  McElroy,  1  Mon.  T.  86. 
«  Loftus  V.  State,  19  Atl.  Rep.  183. 

*  Id. 

*  State  V.  Mai  res,  88  N.  J.  L.  142.  An  indictment  charged  that  a  justice 
demanded  and  took  for  his  services,  in  taking  the  examinations  of  witnesea 
in  a  criminal  proceeding  before  him,  a  certain  sum,  aUeging  that  such  sum 
exceeded  the  fees  aUowed  by  law;  but  did  not  state  the  length  of  such 
examinations,  by  which  the  fees  are  graduated,  nor  that  such  money  was 
taken  before  the  conviction  of  the  offender.    Held,  insufficient. — Id« 

»  People  V.  Gillian,  50  Hvm  35. 
«  State  V.  Harper,  94  N.  C.  936. 
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money  was  taken  * '  under  color  of  office ' '  is  insufficient. ' 
^'Wilfully"  is  not  indispensable  in  such  an  indictment.' 
In  Ohio,  an  indictment  under  Penal  Code,  1877,  oh.  3,  tit.  1, 
§  22,  as  amended  (76  Laws  167,  168),  which  specifically 
charges  that  A. ,  B. ,  and  C. ,  with  the  intent  to  extort  and 
gain  a  certain  amount  of  money,  of  the  value  of  $500,  and 
certain  valuable  securities  of  the  value  of  $300,  the  property 
of  W. ,  did  willfully  and  feloniously  accuse  W.  of  the  crime  of 
burning  his  barn,  which  was  insured,  and  was  of  the  value  of 
$350,  with  intent  thereby  to  prejudice  the  insurer,  is  not 
defective  for  want  of  any  of  the  following  averments :  that 
the  accusation  against  W.  was  false ;  what  the  name  of  the 
insurer  or  the  amount  of  the  policy  were;  that  defendants 
succeeded  in  extorting  money,  etc. ;  that  the  crime  of  which 
W.  was  accused  tended  to  disgrace  him;  that  the  accusa- 
tion of  such  crime  was  in  writing;  or  that  there  was 
a  previous  conspiracy  by  defendants  to  commit  the  crime.* 
Under  Rev.  St.  §  6830,  making  it  an  oflfense  to  accuse  another 
of  "  a  crime  punishable  by  law  "  with  intent  to  extort  money, 
an  indictment  does  not  sufficiently  describe  the  crime  of  which 
accusation  was  made  by  charging  that  the  defendant  accused 
B.  of  "  the  crime  punishable  by  law  of  administering  poison 
to  and  killing  two  colts,"  the  accusation  intended  being  the 
violation  of  Rev.  St.  §§  6851,  6852,  making  it  an  offense 
maliciously  to  kill  any  domestic  animal,  or  maliciously  to 
administer  poison  to  any  such  animal  with  intent  to  injure  or 
destroy  the  same.*  In  Oregon,  an  indictment  for  the  taking 
or  receiving  for  an  official  service  or  duty  a  greater  fee  or 
compensation  than  is  authorized  by  law,  must  state  the  service 
or  duty  for  which  the  money  was  taken.'  In  Tennessee,  an 
indictment  under  Code,  §  4623,  providing  that,  ''if  any 
person,  either  verbally  or  by  written  or  printed  communica- 
tion, shall  maliciously  threaten  to  accuse  another  of  a  crime  or 
offense,  or  to  do  any  injury  to  the  person  or  property  of 

'  State  ▼.  Pritchard,  107  N.  C.  921. 
«  State  V.  Cansler,  75  N.  C.  442. 
»  ElUott  V.  State,  86  Ohio  St.  318. 

*  Hann.  t.  State,  47  Ohio  St.  556. 

*  State  V.  Packard,  4  Oreg.  157.    And  see  State  v.  Perham,  Id.  188. 
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another,  with  intent  thereby  to  extort  any  money,  property, 
or  pecuniary  advantage  whatever,  or  to  compel  the  person  so 
threatened  to  do  any  act  against  his  wiU,  he  shall,  on  convic- 
tion, be  punished,"  etc.,  is  suiBcient  which  charges  that  the 
defendant  '^maliciously  threatened  one  B.  that  he  should 
suffer  the  consequences  (meaning  that  he  would  kill  him,  or 
do  him  some  great  bodily  harm,  then  and  there  pursuing  the 
said  B.  with  a  pistol),  unless  the  said  B.,  against  his  will, 
should  leave  Smith's  Cross  Koads  immediately,  with  intent 
thereby  to  compel  the  said  B.  to  leave  Smith's  Cross  Boads 
against  his  will,  from  fear  of  injury  to  his  person,  so  menaced 
and  threatened  by  the  defendant.'  In  Texas,  to  constitute 
blackmailing,  as  defined  by  article  723  of  the  Penal  Code,  it 
must  appear:  1.  That  the  accused  threatened  to  do  some 
illegal  act,  injurious  to  the  character,  person  or  property  of 
another,  and  the  indictment  should  aver  the  threats,  and  the 
illegal  act  threatened,  with  reasonable  certainty.  2.  That  by 
means  of  such  threats  the  accused  fraudulently  induced  the 
person  threatened  to  deliver  to  him  certain  pro{>erty,  which 
property  should  be  described  in  the  indictment,  as  in  an 
indictment  for  theft,  except  that  no  value  need  be  alleged. 
3.  That  the  accused  so  obtained  the  property  with  the  intent 
to  appropriate  the  same  to  his  own  use.'  An  indictment  for 
official  extortion  is  bad  when  showing  on  its  face  that  for  the 
services  no  fees  were  allowed  by  law.  The  crime  is  defined 
by  Crim.  Code,  art.  240,  to  be  the  taking  of  higher  fees  than 
are  alloweil  by  law.*  An  indictment  charging  that  the 
accused  sent  and  delivered  a  letter  to  one  W. ,  threatening  to 
accuse  him  of  a  crime,  and  that  he  did  so  send  the  letter  with 
intent  to  extort  money,  but  not  alleging  that  he  delivered  the 
letter  with  such  intent,  does  not  charge  the  offense  of  deliver- 
ing a  letter  with  such  purpose,  under  Pen.  Code,  art.  813.*    In 

1  State  T.  Morgan,  8  Heisk.  262 

« WiUiams  v.  State,  13  Tex  App.  285. 

»  Smith  V.  State,  10  Tex.  App.  418. 

*  Landa  v.  State,  26  Tex.  A  pp.  580.  An  indictment  accused  a  ooontj  derk 
of  demanding  ^'  fees  greater  than  were  or  are  allowed  by  law;"  and  then,  bjr 
way  of  specification,  aUeged  that  the  fees  charged  were  for  certain  <xden 
for  which  no  fees  were  allowed  by  law.    Hddy  that  the  indictment  wis 
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Wyoming,  an  indictment  for  a  statutory  offense  mnst  allege 
specific  acts  bringing  the  offense  within  the  prohibition.  Such 
omission  in  an  indictment  for  taking  illegal  fees  as  county 
clerk  is  not  cured  by  an  allegation  at  the  close  that  the 
defendant  '*  was  then  and  there  unlawfully  and  corruptly 
guilty  of  malfeasance. ' '  * 

§491.  Eyidence  for  the  prosecntion. —  On  the  prosecu- 
tion of  a  United  States  officer  for  extortion,  under  Kev.  St.  U. 
S.  §  5481,  proof  that  money  in  excess  of  legal  fees  was 
received  by  defendant,  and  that  in  receiving  the  money  he 
^Lcted  in  an  official  capacity  and  corruptly,  is  not  sufficient  to 
warrant  a  conviction,  without  evidence  tending  to  prove  that 
the  excess  was  exacted  by  the  defendant,  and  not  paid  volun- 
tarily.' In  California,  in  a  prosecution  for  an  attempt  to 
extort  money  by  means  of  a  threatening  letter,  the  admission 
in  evidence  of  the  people's  translation  of  a  newspaper  article 
referred  to  in  the  letter  was  not  prejudicial  error,  as  it  tended 
to  explain  defendant's  motive  and  object,  and  as  he  himself 
introduced  the  same  article  translated  with  but  immaterial 
variance.'  In  Indiana,  where  an  officer  is  on  trial  for 
extortion  in  receiving  fees  in  the  service  of  a  writ,  evidence 
must  first  be  given  of  the  existence  of  the  writ  and  its  delivery 
to  the  officer.*  Under  Kev.  St.  1881,  §  1926,  which  provides 
that  any  one  who  threatens  to  accuse,  or  sends  a  letter 
threatening  to  accuse,  any  person  of  a  crime  punishable  by 

properly  quashed,  as  the  specified  acts  constituted  an  offense  different  from 
that  chai^d.—State  v.  Smythe,  88  Tex.  646.  An  indictment, — held, 
defective  imder  Penal  Code,  art.  852,  in  failing  to  charge  the  acceptance  of 
a  fee  in  excess  of  that  allowed  by  law,  and  under  the  act  of  1888,  in  not 
charging  directly  that  defendant  received  a  fee  when  entitled  to  none,  the 
charge  being  the  receipt  by  a  county  attorney  of  a  fee  to  dismiss  a  prosecu- 
tion.—Poole  V.  State,  22  Tex.  App.  685.  Penal  Code,  art.  818,  defines  the 
offense  of  **  knowingly  sending  or  delivering  a  threatening  letter."  HM, 
that  an  information  charging  that  defendant  knowingly  threatened  to  take 
the  life  of  a  certain  person  by  sending  him  a  threatening  letter  did  not 
charge  the  offense  defined  by  the  statute.— Castle  ▼.  State,  28  Tex.  App.  286. 

»  McCarthy  v.  Wyoming  Territory,  1  Wyom.  81L 

«  U.  S.  V.  Hamed,  48  Fed.  Rep.  876. 

>  People  V.  Tonielli,  81  Cat  275. 

«  Leary  ▼.  State,  6  Blaokf.  408. 


710  LARCENY   AKD   KINDBKD   OFFENSES.  [  §  492. 

law,  or  of  any  immoral  conduct  which,  if  true,  would  tend  to 
disgrace  such  person,  or  in  any  way  to  subject  such  person  to 
ridicule  or  contempt  of  society,  with  intent  to  extort  gain 
from  such  person,  is  guilty  of  blackmail,  when  the  letter 
containing  the  threats  is  ambiguous,  the  ambiguity  may  be 
explained  by  parol  evidence.  *  And  the  same  is  the  rule  in 
Missouri.'  In  Massachusetts,  an  indictment  charging  the 
defendant  with  maliciously  threatening  to  enter  a  complaint 
against  M.  to  an  officer,  for  adultery,  is  supported  by  proof 
that  the  defendant,  having  discovered  M.  in  a  suspicious 
position  with  a  woman,  after  some  conversation  between  the 
three  as  to  the  commission  of  adultery  by  M.  with  her,  took 
M.  's  note  for  $50,  and  afterwards  told  M.  that  if  the  note 
was  not  paid  in  three  days  he  would  have  him  arrested  for 
adulterv.'  In  Tennessee,  the  rule  that  the  return  of  an 
officer  cannot  be  impeached  in  a  collateral  proceeding,  and 
that  no  averment  can  be  made  against  it,  has  no  application  to 
the  trial  of  an  indictment  against  an  officer  for  extortion; 
but  in  such  case  the  return  may  be  shown  to  be  false.*  In 
Texas,  on  an  indictment  of  a  county  judge  for  demanding 
illegal  fees,  a  prior  indictment  against  defendant  for  the  same 
offense  is  admissible  in  evidence,  as  tending  to  show  that  he 
knew  that  the  fees  were  illegal.' 

§  492.  Matters  of  defense. — On  a  trial  under  Mass.  Gen. 
Stat.  ch.  160,  §  28,  for  threatening  to  accuse  of  a  crime  with 
intent  to  extort  money,  evidence  of  the  truth  of  the  accusa- 
tion is  admissible  upon  the  question  of  intent.'  But  in  Louis- 
iana, the  truth  of  the  charges  threatened  is  no  defense  to  a 
criminal  ])rosecution  under  La.  Acts,  1884,  No.  64,  for  know- 
ingly and  maliciousl}'^  writing,  sending,  and  delivering  a  letter 
threatening  to  accuse  the  recipient  of  a  crime/     In  Kebraaka 

1  Motsinger  v.  State,  123  Ind.  496. 

*  State  v.  Linthicum,  68  Mo.  66. 

*  Com.  V.  Carpenter,  106  Mass.  15. 

*  Wmiams  v.  State,  2  Sneed  160. 

«  Brackenridge  v.  State,  27  Tex.  App.  518. 

*  Com.  v.  Jones,  121  Mass.  57. 

^  State  y.  Goodwin,  87  La.  An.  718. 
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and  Utah,  the  absence  of  corrupt  intent  is  no  defense  to  an 
action  against  an  officer  for  a  statutory  penalty  for  taking 
illegal  fees;*  while  in  New  Jersey,  a  justice  of  the  peace  on 
indictment  for  extortion  in  taking  fees  to  which  he  was  not 
entitled,  may  prove  that  the  moneys  alleged  to  have  been 
taken  extorsively,  were  received  by  him  under  a  mistake  as  to 
his  legal  rights.*  In  Indiana,  under  an  indictment  for  black- 
mailing, evidence  that  the  letter  was  sent  as  a  joke,  and 
showing  the  relations  of  the  parties,  and  that  the  receiver  had 
shortly  before  played  severe  jokes  on  defendant,  is  admissible 
on  the  question  of  intent.' 

§  493.  Tariance. — ^Where  defendant  is  charged  with  extor- 
tion  as  a  tax-collector  and  the  evidence  shows  that  he  was 
deputy  sheriff,  the  variance  is  fatal.*  So,  where  an  indict- 
ment for  extortion  charged  a  constable  with  having  collected 
more  than  was  due  on  an  execution  for  $69,  and  the  execu- 
tion proved  was  for  $110.43,  the  variance  is  material.'  And 
where,  upon  the  trial  of  a  deputy  sheriff  for  extortion  in 
receiving  fees  in  the  service  of  a  writ  and  execution,  th» 
indictment  charged  that  the  writ  bore  date  the  20th  day  of  a 
certain  month,  and  it  was  proved  that  the  writ  was  dated  the 
10th  day  of  the  same  month,  it  was  held  that  the  variance 
was  fatal.'  But  where  an  information  for  sending  a  threaten- 
ing letter  describes  the  person  threatened  as  ''Al.  K.  Miller,'* 
while  in  the  letter  he  is  called  "A.  K.  Miller,"  there  is  no 
variance. ' 

§  494.  Instructions  to  the  jury. — On  the  trial  of  an  officer 
for  extortion  in  taking  fees  it  is  necessary  to  prove  that  the 
fees  were  taken  with  a  corrupt  intent,  and  a  charge  which 
withdraws  the  consideration  of  that  question  from  the  jury  is 

1  Cobbej  V.  Burks,  11  Neb.  157;  88  Am.  Kep.  864;  People  v.  Monk,  28  Pac. 
Rep.  1115. 
'  Cutter  v.  State,  36  N.  J.  L.  125. 
s  Norris  v.  State,  95  Ind.  78;  48  Am.  Kep.  700. 

*  State  y.  Bisaner,  97  N.  0.  508. 
ft  Leary  v.  State,  6  Blackf .  408. 

•  Ck>m.  y.  DeTine,  Thach.  Or.  Cas.  165. 
^  State  y.  Humble,  84  Mo.  App.  843. 
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erroneous/  Bev.  St.  Ohio,  §  6830,  making  it  an  offense  to 
accuse  another  of  a  crime  ^  ^  with  intent  to  extort  or  gain  any 
chattel,  money,  or  valuable  security,  or  any  pecuniary  advant- 
age whatsoever, ' '  does  not  cover  the  case  of  an  owner  who 
demands  a  reasonable  compensation  for  property  criminally 
destroyed,  and  accompanies  his  demand  with  a  threat  to  accuse 
the  offender  of  the  crime,  and,  where  the  owner  of  property 
so  destroyed  is  indicted  for  extortion,  it  is  error  to  charge  that 
it  is  immaterial  whether  the  accusation  made  by  him  was  true 
or  false.' 

§  495.  Conviction  and  punishment. — Under  the  Missouri 
statutes,  forfeiture  of  ofl9ce,  and  disqualification  to  hold  ofSoe 
or  vote,  were  designed  as  part  of  the  punishment  of  one  con- 
victed of  illegally  issuing  an  execution  for  purposes  of  extor- 
tion, under  color  of  office  as  justice  of  the  peace.'  At  the  trial 
of  an  indictment  charging  the  defendant  with  levying  black- 
mail upon  a  person  by  threatening  to  accuse  him  of  the  seduc- 
tion of  a  woman  who  the  State  claimed  had  been  really  seduced 
by  the  defendant  himself,  the  court  erred  in  instructing  the 
jury  that,  if  they  found  the  defendant  guilty,  they  might  con- 
sider the  facts  as  to  such  alleged  seduction  by  the  defendant  as 
bearing  upon  the  question  of  punishment.* 

>  State  V.  Pritchard,  107  N.  0.  931. 
'  Manny.  State,  47  Ohio  St  656. 
*  State  y.  Lawrence,  46  Mo.  493. 
«  Eistler  y.  State,  04  Ind.  871. 
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498.  What  is  not  indictable. 

499.  Who  are  co-conspirators. 

500.  Situs  of  the  offense. 
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502.  What  indictments  are  sufficient. 

508.  Laying  the  venue. 

504.  Necessity  of  alleging  overt  act. 

605.  What  indictments  are  insufficient. 

506.  Evidence  to  convict,  generally. 

507.  Acts  and  declarations  of  co-^nspirators. 

508.  Burden  of  proof. 

509.  Matters  of  defense. 

510.  Variance. 

511.  Instructions  to  the  jury. 

513.  Verdict. 

518.  Sentence  and  punishment. 

514.  Judgment  of  restitution. 

§  496.  Definitions. — A  conspiracy  is  a  combination  of  two 
or  more  persons  by  some  concerted  action  to  accomplish  some 
criminal  or  unlawful  purpose;^  or  to  accomplish  some  purpose 
not  in  itself  criminal  or  unlawful,  by  criminal  or  unlawful 
means.*  The  crime  is  effected  the  moment  the  confederation 
is  complete,  though  nothing  be  done  pursuant  to  the  con- 
spiracy.' In  Texas,  articles  800  and  804  of  the  Penal  Code 
define  conspiracy  to  be  an  agreement  entered  into  between  two 
or  more  persons  to  commit  one  or  more  of  the  following 
offenses,  viz.,  murder,  robbery,  arson,  burglary,  rape,  theft  or 
forgery.* 

1  Mussel  Slough  Case,  5  Fed.  Rep.  680. 

*  State  T.  Mayberry,  48  Me.  218;  Com.  v.  Hunt,  4  Mete.  Ill;  State  ▼. 
Bumham,  15  N.  H.  896;  State  ▼.  Bartlett,  80  Me.  182;  State  t.  Hewetts,  81 
Me.  896. 

*  Com.  ▼.  Bids,  12  Phila.  580. 

*  Paul  ▼.  State,  12  Tex.  App.  846, 
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§  497.  What  is  an  indictable  conspiracy. — A  conspiracy 
to  do  an  act  criminal  per  ae  is  indictable  at  common  law. 
And  an  indictment  will  lie  at  common  law:  1.  For  conspir- 
acy to  do  an  act  not  illegal,  nor  punishable  if  done  by  an 
individual,  but  immoral  only ;  2.  For  conspiracy  to  do  an  act 
neither  illegal  nor  immoral  in  an  individual,  but  to  effect  a 
purpose  which  has  a  tendency  to  prejudice  the  public ;  3.  For 
conspiracy  to  extort  money  from  another,  or  to  injure  his  rep- 
utation by  means  not  indictable  if  practiced  by  an  individual ; 
4.  For  conspiracy  to  cheat  or  defraud  a  third  person,  accom- 
plished by  means  of  an  act  which  would  not  in  law  amount  to 
an  indictable  cheat  if  effected  by  an  individual;  5.  For 
malicious  conspiracy  to  impoverish  or  ruin  a  third  person  in 
his  trade  or  profe  sion;  6.  For  conspiracy  to  defraud  a  third 
person  by  means  of  an  act  not  per  ae  unlawful,  and  although 
no  person  be  thereby  injured ;  7.  For  a  bare  conspiracy  to 
cheat  or  defraud  a  third  person,  though  the  means  of  effecting 
it  should  not  be  determined  on  at  the  time ;  8.  Conspiracy  is 
a  substantive  offense,  and  punishable  at  common  law,  though 
nothing  be  done  in  execution  of  it.*  The  crime  of  con- 
spiracy to  commit  an  offense  is  complete  when  the  conspirators 
enter  into  the  criminal  agreement,  although  they  do  not  pro- 
ceed to  consummate  it.*  A  conspiracy  to  defraud  others  of 
their  property  may  in  itself  constitute  an  indictable  offense, 
though  the  act  done  or  proposed  to  be  done  in  pursuance  of 
it  is  not  in  itself  indictable ;  the  purpose  designed  to  be  accorii- 
plisbed  becomes  punitive  solely  from  the  fact  of  the  existence 
of  a  confederacy  to  effect  such  purpose.  A  combination  will 
become  an  indictable  conspiracy  whenever  the  end  pro- 
posed or  means  to  be  employed  are  of  highly  criminal  char- 
acter; or  where  they  are  such  as  indicate  great  malice  in 
the  confederates;  or  where  deceit  is  to  be  used,  the  object  in 
view  being  unlawful;  or  where  confederacy,  having  no  lawful 
aim,  tends   simply  to   the   oppression  of  individuals.'    The 

^  State  V.  Buchanan,  5  Har.  &  J.  317 ;  9  Am.  Dec.  584.  S  P.,  Mifllin  t. 
Com.,  5  Watts  &  S.  461;  40  Am.  Dec.  527;  People  ▼.  Richards,  1  Mich.  216; 
51  Am,  Dec.  75;  Smith  v.  People,  25  m.  17;  76  Am.  Dec.  780. 

*  Johnson  v.  State,  8  Tex.  App.  590. 

*  State  T.  Donaldson,  32  N.  J.  L.  151;  90  Am.  Dec.  649. 
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crime  of  conspiracy  does  not  depend  upon  the  kind  of  property 
which  it  was  the  object  of  the  conspiracy  to  obtain ;  and  an 
indictment  for  conspiracy  to  cheat  an  individual  out  of  lands 
will  lie.  *  So,  a  creditor  who  procures  the  assignment  of  a  deed 
of  trust  which  his  debtor  has  given  on  his  exempt  property,  and 
substitutes  a  trustee  who,  refusing  to  receive  payment,  sells  the 
property  and  produces  a  balance  which  the  creditor  garnishes,  is, 
with  his  accomplice  guilty  of  conspiracy  where  they  act  in  con- 
cert under  an  agreement  to  accomplish  the  result. '  And  in  New 
Jersey,  the  erasure  of  an  indorsement  on  a  promissory  note 
with  intent  to  defraud,  is  a  misdemeanor,  and  a  conspiracy  to 
do  it,  indictable  under  the  statute.*  But  to  justify  a  convic- 
tion on  a  count  charging  a  conspiracy,  the  jury  must  be  satis- 
fied that  there  was  an  unlawful  combination  between  the 
defendant  and  at  least  one  other  party.*  A  conspiracy  on  the 
part  of  a  public  oflBcer,  and  others  conspiring  with  him,  with 
intent  to  cheat  and  defraud  the  state,  through  the  forms  of 
his  own  office,  is  a  conspiracy  to  injure  the  public,  imports  a 
crime  under  the  law  independently  of  the  means  used  for 
that  purpose,  and  is  indictable  at  common  law.  A  false 
voucher,  manufactured  by  a  State  Treasurer  in  order  to  cover 
the  unlawful  abstraction  of  State  funds  in  his  hands,  is  of 
the  very  essence  of  deception,  and  thereby  the  State  is  cheated 
and  defrauded.  * 

>  People  V.  Richards,  1  Mich.  216;  51  Am.  Dec.  79. 
'  EUzey  t.  State,  57  Miss.  827. 

>  State  ▼.  Norton,  8  Zabr.  88. 

*  Com.  y.  Irwin,  8  Phila.  380.    Compare  State  v.  Sterling,  84  Iowa  448. 

»  State  T.  Cardoza,  11  S.  C.  195. 

ThefoUcwing  oombinations  are  held  to  he  indictable:  A  conspiracy  to 
manufacture  base  and  spurious  indigo,  with  a  fraudulent  intent  to  sell  the 
aame  as  good  and  genuine  indigo,  although  no  sale  be  made  in  pursuance 
Off  such  conspiracy. — ^Com.  v.  Judd,  2  Mass.  329;  8  Am.  Dec.  54.  A  con- 
spiracy to  compel  a  third  person  to  sign  a  bank  check,  and  then  to  take  it 
^om  him  by  force. — People  t.  Richards,  67  Cal.  412.  A  conspiracy  to 
obtain  goods  by  false  pretenses. — Johnson  t.  People,  22  111.  814.  Where 
persons  agree  to  cheat  a  third  person  out  of  his  lands  and  goods,  and  in  pur- 
suance of  such  agreement  falsely  pretend  that  one  F.  is  about  to  prosecute 
him  for  attempt  to  commit  rape  upon  his  daughter,  and  that  by  the  testi- 
mony of  the  daughter  he  wiU  be  convicted  and  sent  to  State  prison,  and 
must  leave  —People  ▼.  Richards,  1  Mich.  216;  51  Am.  Dec.  75.  A  conspir- 
acy to  defraud  a  bank,  and  thereby  impair  the  securities  for  the  circulation 
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§  498.  What  is  not  indictable. —  The  common  law  offense 
of  conspiracy  not  being  defined  as  an  offense  against  the 
United  States,  by  any  act  of  Congress,  is  not  cognizable  as 
such  in  the  Federal  courts.'  In  Massachusetts,  where  goods 
are  obtained  on  credit  by  a  person  who  is  insolvent,  in  the 
usual  course  of  his  business,  without  disclosing  his  insolvency, 
and  without  any  reasonable  expectation  of  being  able  to  pay 
for  them,  it  is  not  necessarily  such  an  unlawful  act  as  to  be 
the  subject  of  a  conspiracy ;  though  it  is  otherwise  in  the  case 
of  a  purchase  made  with  no  expectation  whatever  of  payment.* 
In  New  Jersey,  an  indictment  for  conspiracy  cannot  be  main- 
tained against  several  persons  who  combine  to  obtain  money 
from  a  bank,  by  drawing  their  checks  on  a  bank  in  which 
they  have  no  funds."  In  New  York,  although  there  may  have 
been  an  intention  to  defraud  some  one  of  his  property,  yet  if 
the  means  employed  could  not  possibly  have  that  effect,  the 
offense  of  conspiracy  is  not  complete.*  In  Wisconsin,  a  con- 
spiracy between  two  persons  to  defraud  a  third,  in  an  unlawful 
enterprise  in  which  they  are  all  joined,  is  not  criminal,  because 
conspiracy  is  not  criminal  unless  against  an  innocent  person. 
Thus  where  A.  and  B.  conspired  to  defraud  0.  by  falsely  pre- 
tending that  parcels  sold  by  them  to  him  contained  counterfeit 

held  by  the  public. — State  t.  Norton,  8  Zabr.  88.  A  conspiracy  to  cheat  a 
municipal  corporation. — State  ▼.  Toung,  86  N.  J.  L.  184.  A  oombinataon 
between  one  member  of  a  partnership  and  a  third  person,  to  issue  and  pat 
in  circulation  the  notes  of  the  firm,  drawn  by  such  partner  for  the  purpose 
of  paying  his  individual  debts,  the  intention  of  the  combination  being 
fraudulent. — State  t.  Cole,  89  N.  J.  L.  834.  A  combination  by  two  to 
cheat  another  by  making  him  drunk  and  defrauding  him  at  cards. — State 
v.  Younger,  1  Dot.  857;  17  Am.  Dec.  571.  A  conspiracy  between  the 
defendant  and  the  bookkeeper  of  a  bank,  by  which  the  defendant  was  to 
draw  checks  on  the  bank,  and  the  bookkeeper  was  to  arrange  the  entries 
in  the  bank  books  so  as  to  make  it  appear  that  defendant  was  a  creditor  of 
the  bank  to  the  amount  of  the  checks. — Ck>m.  v.  Foering,  4  Pa.  L.  J.  Kep.  39. 
A  combination  among  several  to  accomplish  a  common  design  which  would 
result  in  a  criminal  act,  as  in  the  secretion,  disposal,  or  division  of  property, 
obtained  in  pursuance  of  the  common  design,  and  with  the  intent  to  cheat 
and  defraud  the  creditors  of  any  of  them.— Com.  v.  Gk)ldsmith,  12  Phila. 
682. 

»  U.  S.  ▼.  Martin,  4  aiflP.  156. 

s  Com  V.  Eastman,  1  Cush.  189;  48  Am.  Dec.  696. 

s  State  V.  Rickey,  4  Halst.  298. 

*  March  v.  People,  7  Barb.  891. 
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money,  when  in  fact  they  contained  sawdust,  it  was  held  that 
A.  and  B.  could  not  be  convicted  of  conspiracy  to  obtain 
money  of  C.  by  false  pretenses/ 

§  499.  Who  are  co-conspirators. — Ordinarily  all  the  mem- 
bers of  the  combination  by  which  the  conspiracy  is  concocted, 
are  co-conspirators,  and  equally  criminal ;  but  a  mere  presence 
on  the  occasion  of  the  conspiracy  is  not  sufficient  to  make  one 
guilty.  The  person  charged  must  incite,  procure,  or  encourage 
the  act;  but  if  a  person  joins  the  conspiracy  after  it  is 
formed,  he  becomes  a  conspirator,  and  the  acts  of  the  others 
become  his  by  adoption.'  And  A.  cannot  be  convicted  of 
conspiring  with  B.  to  commit  a  crime,  where  B.  only  feigned 
a  purpose  to  assist  in  its  commission,  his  intention  being  to 
draw  A.  on.*  So  also,  a  member  of  an  association  is  not, 
merely  because  of  his  membership,  liable  for  a  conspiracy 
entered  into  by  the  association  to  prosecute  one  for  an  offense 
of  which  he  is  not  guilty.* 

§  500.  Situs  of  the  offense. — ^TJpon  a  trial  for  a  conspiracy, 
if  a  conspiracy  is  once  established,  although  out  of  the  juris- 
diction of  the  court,  an  overt  act  committed  by  one  of  the 
conspirators  within  the  jurisdiction  of  the  court,  in  pursuit 
of  the  common  object  of  said  conspiracy,  is  the  act  of  each 
conspirator.  The  overt  act  is  a  renewal  of  the  original 
conspiracy  by  all  of  the  conspirators,  wherever  committed. 
The  offense  is  the  unlawful  combination.  When  that  is 
established  the  crime  is  complete.  The  overt"  act  is  evidence 
of  the  crime.  And  it  is  evidence  of  the  crime  within  the 
jurisdiction  where  the  overt  act  is  committed.'  Thus,  the 
misdemeanor  of  conspiring  to  obtain  property  by  ^alse  pre- 
tenses may  be  tried  wherever  an  overt  act  in  pursuance  of  the 
conspiracy  has  been  committed.*  If  an  Indian  conspires,  in 
the  District  of  Columbia,  to  obtain  money  by  false  pretenses 

'  State  V.  Crowley,  41  Wis.  271;  22  Am.  Rep.  719. 

•  U.  8.  V.  Johnson,  26  Fed.  Rep.  682. 

»  Woodworth  ▼.  State,  20  Tex.  App.  875. 

•  Johnson  v.  MiUer,  68  Iowa  529. 
»  CJom.  V.  CorUes,  SPhila.  450. 

•  People  V.  Arnold,  46  Mich.  268. 
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from  other  Indians,  an  Indian  nation,  for  instance,  he  is 
indictable  there,  the  offense  not  being  committed  in  Indian 
country.  For  conspiring  together  to  do  this,  two  Indians  may 
there  be  indicted  under  U.  8.  Eev.  St.  §  6440,  relating  to 
conspiracies  to  commit  offenses  against  the  United  States,  and 
defendants  are  properly  removed  thence  from  another  State 
where  found.  * 

§  501.  Separate  prosecntions  for. —  In  a  prosecution  for 
conspiracy,  one  conspirator  may  be  separately  informed 
against,  tried  and  convicted ;  and  naming  the  co-conspirator 
does  not  render  the  information  bad.'  Thus,  under  U.  S.  Rev. 
St.  §  5440,  creating  the  offense  of  a  conspiracy  by  two  or 
more  persons  to  defraud  the  United  States,  an  indictment 
against  one  only  of  such  persons  is  sufficient.'  And  an  officer 
of  the  internal  revenue  cannot  be  jointly  indicted  with  private 
persons  for  a  conspiracy  to  defraud  the  revenue.*  But  a  com- 
bination of  at  least  two  persons  is  essential  to  conspiracy; 
hence  if  two  are  indicted  for  a  conspiracy  and  a  nol,  pros,  is 
entered  against  one,  it  is  impracticable  to  proceed  to  a 
conviction  of  the  other.* 

§  502.  What  indictments  are  sufficient. — In  the  United 
States  courts,  as  U.  S.  Rev.  St.  §  5440,  makes  it  a  crime  to 
attempt  to  defraud  the  United  States  in  any  manner,  a  con- 
spiracy to  defraud  in  a  manner  made  criminal  by  statute  need 
not  be  alleged.'.  An  indictment  under  that  section  is  good  on 
demurrer  as  against  the  objection  that  while  the  offense  charged 

»  Re  Wolf,  27  Fed.  Rep.  606.  Where  N.,  S.,  and  four  other  peraons 
formed  in  New  York  a  conspiracy  to  cheat  a  New  Jersey  life  insurance 
oompany,  by  turning  over  its  property  to  another  company,  in  pursuance 
whereof  N.  took  possession  of  property  in  New  Jersey,  being  here  assisted 
in  the  transfer  by  clerks  who  were  innocent  agents  of  S.f—held,  that  botli 
N.  and  S.  were  so  in  legal  intendment  present  as  to  give  the  courts  of  New 
Jersey  cognizance  of  the  crime.— Noyes  v.  State,  41  N.  J.  L.  418.  See  also 
Oreen  v.  Superior  Court,  78  Cal.  556. 

»  People  V.  Richards.  67  Cal.  412;  Heine  v.  Com.,  91  Pa.  St.  145. 

» U.  S.  ▼.  MUler,  8  Hughes  563. 

*  U.  S.  V.  McDonald,  8  DiU.  548. 

*  State  ▼.  Jackson,  7  S.  C.  288. 

*  U.  S.  V.  Gk>rdon,  22  Fed.  Rep.  250. 
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is  a  conspiracy  by  two  or  more  persons,  the  indictment  is 
against  one  only.'  And  an  indictment  which  avers  the  con- 
spiracy and  sets  out  the  overt  acts  done  to  carry  it  into  effect, 
is  sufficient.'  An  indictment  of  railway  officers  for  conspiring 
to  defraud  the  United  States,  by  "deceiving  the  officials" 
having  charge  of  the  mails  as  to  the  amount  of  mail  matter 
<5arried  over  the  line,  need  not  aver  what  particular  officer  was 
intended  to  be  deceived.  And  it  is  not  necessary  that  the 
indictment  should  aver  that  the  contemplated  fraud  was  suc- 
cessful, or  the  fraudulent  mail  matter  of  sufficient  weight  to 
entitle  the  railway  company  to  increased  compensation,  or  that 
the  forwarding  of  the  matter  would  not  be  continued  beyond 
the  period  fixed  for  weighing  the  mails.*  In  Connecticut,  an 
information  charging  three  defendants  with  a  conspiracy  to 
defraud  a  person  of  certain  property,  and  that  a  forged  deed 
was  used  as  a  means  of  accomplishing  the  fraud,  and  that  the 
property  was  obtained  by  the  fraudulent  means  used,  charges 
•conspiracy,  and  not  forgery  nor  obtaining  goods  by  false  pre- 
tenses.* In  Illinois,  an  indictment  for  conspiracy  to  commit 
^n  illegal  act  need  not  set  out  the  means  by  which  it  was 
intended  to  be  accomplished.  *  In  Indiana,  in  an  indictment 
for  conspiracy  to  obtain  money  under  false  pretenses,  there 
need  be  no  allegation  that  the  money  was  obtained.*  In  Iowa, 
to  constitute  the  crime  of  conspiracy,  the  accused  must  con- 
federate together  to  do  a  criminal  act,  or  to  do  an  act  not 
<^riminal  by  illegal  means.     In  the  first  case,  an  indictment  is 

1  U.  8.  V.  Miller,  8  Hughes  553. 

*  U.  S.  V.  bennee,  3  Woods  47. 

'  U.  S.  V.  Newton,  48  Fed.  Rep.  218.  An  indictment  ayerred  that  defend- 
4int,  and  S.  and  H.,  *'  together  with  divers  other  evil  disposed  persons,*'  did 
conspire  to  steal  certain  chattels,  "  the  property  of  and  in  the  possession  of 
the  United  States,*'  and  that  thereafter  '*  the  said  S.  together  with  the  said 
divers  other  evil'-disposed  persons,"  in  execution  and  furtherance  of  the  said 
•conspiracy,  did  unlawfully  and  feloniously  steal,  etc.  Heldf  that  the  indict- 
ment charged  defendant  with  the  conspiracy  only,  and  not  with  the  larceny, 
And  an  objection  to  a  conviction  for  the  conspiracy,  on  the  ground  that,  as 
it  was  a  misdemeanor  only,  it  was  merged  in  the  larceny,  which  was  a 
felony,  could  not  be  sustained.— U.  S.  v.  Gardner,  42  Fed.  Rep.  829. 

*  State  V.  Bradley,  48  CJonn.  535. 
»  Thomas  v.  People,  113  lU.  531. 

*  Miller  v.  State,  79  Ind.  198. 
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Bofficient,  if  the  offense  is  described  by  the  proper  name  ot 
terms  by  which  it  is  generally  known  in  the  law.  In  the  oth« 
case,  the  unlawful  means  by  which  the  act  constituting  the 
basis  of  the  offense  is  charged  to  have  been  intended  to  be  done 
must  be  particularly  set  forth.  And  an  indictment  which  does 
not  sufficiently  describe  the  means  of  doing  the  act  to  make 
them  appear  unlawful  is  insufficient.*  If  more  than  one 
unlawful  act  was  to  have  been  accomplished  by  the  same 
conspiracy,  the  facts  relating  to  each  act  may  be  set  up  in 
separate  counts,  without  the  indictment  being  bad  for  duplicity.* 
An  indictment  which  alleges  that  the  defendants  feloniously 
conspired  to  rob  and  steal,  is  not  bad  for  duplicity.*  In  Maine, 
matters  of  inducement  need  not  be  set  out  with  the  particu- 
larity which  is  requisite  in  reference  to  material  allegations. 
It  is  sufficient  to  allege  that  the  defendants  unlawfully  con- 
spired, combined,  confederated,  and  agreed  together  to  cheat 
and  defraud  one  P. ,  ' '  by  then  and  there  inducing  and  procur- 
ing said  P.  to  surrender"  certain  notes.  ^  An  indictment 
charging  that  the  defendants  conspired  to  cheat  and  defraud 
P.,  and  that  to  accomplish  that  object  they  made  certain 
representations  which  were  set  out,  and  averred  that  those 
representations  were  false  and  fraudulent,  and  well  known  by 
the  defendants  so  to  be,  and  that  they  were  made  for  the  pur- 
pose of  cheating  and  defrauding  P. ,  charges  a  conspiracy.  *  In 
Maryland  an  indictment  charging  first,  an  executed  conspiracy 
falsely,  etc. ,  by  wrongful  and  indirect  means,  to  cheat,  defraud 
etc. ,  the  Bank  of  the  United  States ;  and  secondly,  a  conspiracy 
(as  before)  one  of  the  defendants  being  president  of  the  office 
of  discount  of  the  bank,  and  another  the  cashier  of  the  office, 
and  another  a  director  of  the  bank — ^it  charges  in  each  count  a 
conspiracy  at  common  law.*  In  Massachusetts,  where  an 
indictment  charges    a    conspiracy  to  cheat,  the  conspiracy 

1  State  T.  Potter,  28  Iowa  654. 
'  State  T.  Kennedy,  68  Iowa  197. 
>  State  T.  Sterling,  34  Iowa  148. 

*  State  V.  Mayberiy,  48  Me.  218. 
»  State  ▼.  Mayberry,  48  Me.  218. 

*  State  y.  Buchanan,  6  Har.  &  J.  817. 
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is  the  gist  of  the  offense,  and  the  cheating  bat  aggravation. ' 
Therefore  an  indictment  which  sets  out  an  intention  to 
cheat  and  defraud  a  certain  person,  the  conspiracy  to  do 
so,  the  property  out  of  which  he  was  to  be  cheated, 
the  false  and  fraudulent  pretenses  by  means  of  which  the 
fraud  was  to  be  accomplished,  and  connecting  defendants 
with  them  all,  is  sufficient ;  and  it  is  not  necessary  to  set  out 
any  overt  acts,  or  any  actual  injury  to  the  person  to  be 
defrauded.*  But  an  indictment  charging  a  conspiracy  to  extort 
money,  without  alleging  from  whom,  cannot  be  sustained.' 
An  indictment  charging  a  conspiracy  between  the  defendants 
to  obtain  goods  under  color  of  a  contract  between  one  Kennedy 
and  a  corporation,  in  which  Kennedy  should  assume  to  be  one 
Brown,  who  was  pretended  to  be  a  wealthy  person,  sufficiently 
charges  a  conspiracy  to  obtain  goods  under  false  pretenses.* 
In  Michigan,  a  conspiracy  to  defraud,  under  the  statute,  need 
not  have  been  by  means  of  a  token,  writing  or  similar  device ; 
and  it  may  be  by  acts  without  spoken  words.  An  information 
is  sufficient  which  charges  the  defendant  with  having  conspired 
with  a  person  unknown,  "by  divers  false  pretenses,  subtle 
means,  and  devices  to  obtain  and  acquire  to  themselves,  of  and 
from  J.  W.,  a  sum  of  money,  to  wit,  the  sum  of  ten  dollars 
of  the  moneys  of  said  J.  W. ,  and  to  cheat  and  defraud  him, 
the  said  J.  W. ,  thereof. ' ' '     An  information  for  cheating  and 

'  Com.  v.  Davis,  0  Mass.  415. 

*  Ck>m.  T.  FuUer,  182  Mass.  6S8. 

*  Com.  V.  Andrews,  182  Mass.  268. 

*  Com.  T.  Meserve,  27  N.  E.  Rep.  997.  An  indictment  against  a  man  and 
a  woman,  aUeging  that  they  falsely  and  maliciously  conspired  ''to  charge 
and  accuse"  one  F.  that  he  had  committed  the  crime  of  adultery  with  the 
woman,  "  with  intent  thereby  then  and  there  unjustly  and  unlawfully  to 
obtain  and  acquire  to  them"  divers  sums  of  money  of  said  F.,  "for  com- 
pounding the  said  pretended  adultery  so  falsely  and  maliciously  charged  on 
him  as  aforesaid."  Hetd,  to  charge  an  offense  with  sufficient  certainty. — 
Com.  ▼.  Andrews,  182  Mass.  268.  Requisites  of  an  indictment  under  Mass. 
Gen.  St.,  ch.  161,  §  54,  and  St.  1868,  ch.  248,  §  2, -for  a  conspiracy  to  obtain 
^oods  under  false  pretenses, — stated;  and  an  averment  that  one  of  the 
accused  pretended  *'  that  he  intended  to  take  said  goods  to  his  retail  shop," 
etc.,  *'  for  the  purpose  of  selling  them  there,"  etc.,-—  held,  not  to  be  bad,  as 
charging  a  pretense  of  a  promissory  character  for  the  future,  and  not 
relating  to  a  present  fact.— Com.  v.  Walker,  108  Mass.  309. 

^  People  V.  Clark,  10  Mich.  810.    But  see  Alderman  v.  People,  4  Mich.  414. 
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defrauding  by  false  pretenses  must  specify  the  pretenses  used; 
bat  an  information  for  conspiracy  thereto  need  not  allege  the 
means,  and  the  offense  may  be  complete,  even  though  the  pre- 
tenses or  the  victims  are  not  agreed  on.  Where  a  conspiracy 
to  obtain  property  by  false  pretenses  has  been  carried  into 
effect,  an  information  therefor  should  state  against  whom  the 
conspiracy  was  directed,  and  that  the  property  belonged  to 
some  other  person  or  persons  than  the  ccmspirators. '  In  Xew 
Hampshire,  an  indictment  is  sufficient  which  charges  a  con- 
spiracy to  cheat  and  d^raud  the  complainant  of  his  monev. 
by  the  fraudulent  sale  to  him,  of  property,  for  a  much  larger 
sum  than  it  was  worth,  and  that  the  defendants,  in  pursuance 
of  such  conspiracy,  falsely  and  fraudulently  made  to  him  cer- 
tain representations  known  to  them  to  be  false,  and  thereby 
cheated  and  defrauded  him."  In  New  York,  the  word 
"cheat,"  in  Pen.  Code,  §  168,  subd.  4,  which  makes  it  a  mis- 
demeanor for  two  or  more  persons  to  conspire  to  '*  defraud 
another  out  of  property,  by  any  means  *  *  *  which,  if 
executed,  would  amount  to  a  cheat,"  is  used  in  its  common- 
law  significance ;  and  an  jndictment  under  such  section  is  suf- 
ficient where  it  charges  that  defendants  conspired  to  prevent 
bids  for  the  construction  of  a  sewer  for  a  city  from  being  sub- 
mitted by  others  than  themselves,  and  agreed  that  they  would 
severally  submit  bids,  the  lowest  of  which  should  greatly 
exceed  the  value  of  the  work  to  be  done ;  that  when  one  of 
their  bids  should  be  accepted  they  would  bid  amcmg  themselves 
and  award  the  work  to  the  lowest  bidder,  and  divide  the  exc^s 
of  the  amount  to  be  paid  by  the  city  over  the  amount  of  such 
last  bid ;  the  complaint  also  stating  the  means  used  and  the 
overt  acts  done  in  pursuance  of  such  conspiracy."  In  North 
Carolina,  in  an  indictment  for  conspiracy,  the  means  to  be 
used  in  accomplishing  the  object  of  the  alleged  conspiracy  need 
not  be  charged,  but  where  it  does  not  set  out  facts  sufScient 
to  enable  defendant  to  prepare  his  defense,  he  may  apply  for 
a  bill  of  particulars.*     In  Pennsylvania,  in  an  indictment  for 

»  People  V.  Arnold,  46  Mich.  268. 
-  State  V.  Parker,  43  N.  H.  88. 
8  People  V.  Olson,  15  N.  Y.  Supp.  778. 
*  State  V.  Brady,  107  N.  C.  822. 
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a  conspiracy  to  cheat  and  defraud,  no  particular  description  of 
the  goods  obtained  is  necessary.  N^or  need  the  sciejvter  be 
alleged.  An  indictment  is  not  bad  because  after  certain  per- 
sons defrauded  are  named,  the  words  *'  divers  other  persons '' 
are  added,  and  after  certain  goods  are  described,  the  words 
'* divers  other  goods."*  An  indictment  is  sufficient  which 
charges  a  conspiracy  to  defraud  by  means  of  false  pretenses, 
and  false,  unlawful  and  unauthorized  writings,  in  the  form  and 
similitude  of  bank  notes,  that  were  worthless,  but  which  pur- 
ported  to  be  promissory  notes,  and  to  have  been  signed,  etc., 
and  states  that  the  overt  act  consisted  in  passing  a  note  pur- 
porting to  be  a  bank  note,  and  to  have  been  signed,  etc.* 

§  503.  Laying  the  venue. — ^The  venue  in  an  indictment  for 
conspiracy  may  be  laid  in  the  county  in  which  the  agreement 
was  entered  into,  or  in  any  county  in  which  any  overt  act  was 
done  by  any  of  the  conspirators  in  furtherance  of  the  common 
design.  Hence,  if  a  conspiracy  be  formed  at  sea,  the  venue 
may  be  laid  in  any  county  in  which  an  overt  act  was  com- 
mitted by  one  of  the  conspirators  on  land.' 

§  504.  Necessity  of  alleging  overt  act. — An  indictment 
for  a  conspiracy,  which  sets  out  an  intention  to  cheat  and 
defraud  a  certain  person,  the  conspiracy  to  do  so,  the  property 
out  of  which  he  was  to  be  cheated,  the  false  and  fraudulent 
pretenses  by  means  of  which  the  fraud  was  to  be  accomplished, 
and  connecting  the  defendant  with  them  all,  is  sufficient ;  and 
it  is  not  necessary  to  set  out  any  overt  acts,  or  any  actual 
injury  to  the  person  intended  to  be  defrauded,  or  any  denial 
in  detail  of  the  truth  of  the  various  false  pretenses.*  In  order 
to  render  the  offense  complete,  there  is  no  occasion  that  any 
act  should  be  done,  or  that  any  one  should  be  aggrieved  or 
defrauded  in   pursuance  or  in  consequence  of  the  unlawful 

»  Com.  V.  Gtoldsmith,  12  Phila.  682. 

•  CJolUns  V.  Com.  ,'8  Serg.  &  R.  220. 

«  People  V.  Mather,  4  Wend.  229;  21  Am.  Dec.  122. 

*  Com.  V.  FuUer,  132  Mass.  568;  U.  S.  v.  Oardner.  42  Fed.  Rep,  829;  Com, 
V.  McKiason,  8  Serg.  &  R.  420;  11  Am.  Dec.  680;  People  v.  Arnold,  46 
Mich.  268. 
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agreement/  But  the  means  proposed  to  be  nsed  must  be 
stated  in  such  detail  as  to  show  a  conspiracy  to  effect  the 
intended  purpose.'  In  New  Jersey,  however,  an  indictment 
for  a  conspiracy  to  obtain  goods  by  false  pretenses  is  defective 
if  it  fails  to  charge  the  doing  of  an  overt  act.* 

§505.  What  indictments  are  insufficient. —  An  indict- 
ment for  conspiracy  which  alleges  that  the  defendant  con- 
spired ''to  cheat  and  defraud,"  is  not  sufficient,  that  not 
being  an  offense  at  common  law.  It  must  be  shown  that  the 
combination  was  to  cheat  and  defraud  in  some  of  the  modes 
made  criminal  by  statute.*  In  Illinois,  an  indictment  which 
discloses  that  a  conspiracy  to  cheat  and  defraud  was  formed 
more  than  eighteen  months  before  the  finding  of  the  indict- 
ment, without  bringing  the  case  within  either  of  the 
exceptions,  under  which  an  indictment  may  be  returned  after 
the  expiration  of  that  time,  should  be  quashed.*  In  Indiana, 
an  indictment  under  Rev.  St.  1881,  §  2139,  for  conspiring  to 
commit  burglary  with  intent  to  steal,  not  charging  the  intent 
to  ''feloniously  steal,"  is  bad.*  In  Kentucky,  an  indictment 
charging  that  defendants  combined  and  conspired,  through  a 
contract  with  the  city,  to  cheat,  defraud,  and  obtain  of  it  a 
large  sum  of  money,  by  representing  to  the  city  that  they 
were  delivering  to  it  a  large  quantity  of  granite,  when  in  fact 
they  were  delivering  less  than  they  represented,  and  were 
conspiring  to  continue  such  false  deliveries  with  intent  to 
obtain  a  large  sum  from  the  city,  is  fatally  defective,  under 
Crim.  Code  §§  122,  124,  providing  that  an  indictment  must 
be  certain  "  as  to  the  particular  circumstances  of  the  offense 

1  Heine  v.  Com.,  91  Pa.  St.  145;  U.  S.  t.  Lancaster,  44  Fed.  Rep.  896; 
State  y.  Adams,  1  Del.  Cr.  861. 

»  Com.  V.  Wallace,  16  Gray,  321.  Contra,  People  v.  Scholts,  2  Wheel. 
Cr.  Cas.  617;  State  v.  Young,  36  N.  J.  L.  184. 

» Wood  V.  State,  47  N.  J  L.  180. 

*  Alderman  v.  People,  4  Mich.  414;  People  v.  Eckford,  7  Cow.  103; 
Lambert  v.  People,  9  Id.  577;  March  v.  People,  7  Barb.  d91;  Com.  v.  Sbedd, 
7  Cush.  514;  State  v.  Jones,  18  Iowa  269;  State  v.  Potter,  28  Id.  554;  State 
T.  Stevens,  80  Id.  391;  State  v.  Parker,  48  N.  H.  83;  Com.  ▼.  KftBtman,  1 
Cush.  189;  48  Am.  Dec.  596. 

»  Lamkin  v.  People,  94  111.  501. 

•  Smith  V.  State,  93  Ind.  67. 
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charged,"  and  that  it  must  contain  *'a  statement  of  the  acts 
oonstituting  the  oflFense,  in  ordinary  and  concise  language."  ' 
In  Massachusetts,  an  indictment  charging  a  conspiracy  to 
extort  money,  without  alleging  from  whom  the  money  was 
sought  to  be  extorted,  cannot  be  sustained. '  And  an  indictment 
merely  alleging  that  the  defendants,  maliciously  contriving, 
devising,  and  intending  to  cheat  and  defraud  a  person  named, 
and  to  obtain  from  him  a  specified  sum  of  money  by  means  of 
false  pretenses,  unlawfully  conspired  to  obtain  that  sum  from 
him,  and  then  setting  forth  the  acts  done  in  the  execution  of 
the  agreement,  does  not  set  forth  the  unlawful  agreement  in 
S'lfficient  detail.'  In  Michigan,  an  indictment  does  not  charge 
c  inspiracy  to  cheat  by  false  pretenses,  where  the  acts  charged 
a^  done  were,  that  one  F.  was  about  to  prosecute  the  defrauded 
porson  for  an  attempt  to  commit  rape  upon  his  daughter,  and 
that  by  the  testimony  of  the  daughter  he  would  be  convicted 
and  sent  to  State  prison,  and  must  leave  the  State ;  the  charges 
are  not  of  existing  facts,  but  of  things  which  a  third  person 
has  threatened  to  do,  upon  which  no  indictment  or  false 
pretenses  can  be  predicated.*  In  Montana,  an  allegation  that 
defendants  conspired  together  ' '  to  cheat  and  defraud, ' '  with- 
out alleging  the  means,  is  insufficient.  *  In  New  Jersey,  an 
indictment  against  a  board  of  chosen  freeholders  for  combining 
to  vote  a  sum  of  money  out  of  the  county  funds  to  a  third 
person,  which  does  not  charge  that  the  confederation  was 
<5orrupt,  or  that  the  third  person  was  not  entitled  to  the  money 
to  the  defendant's  knowledge,  is  bad.*     In  Pennsylvania,  an 

'  Com.  V.  Ward,  17  8.  W.  Rep.  288. 
»  Com.  V.  Andrews,  132  Mass.  2«3. 
»  (\>m.  ▼.  Wallace,  16  Gray  221. 

*  People  ▼.  Richards,  1  Mich.  216;  51  Am.  Dec.  75.  An  information 
chsrtced  a  conspiracy  to  cheat  and  defraud  certain  persons  by  false 
pretenses  and  by  certain  other  means  not  in  themselves  necessarily 
criminal;  but  it  did  not  show  which  of  the  victims  of  the  fraud,  if  either, 
^aa  to  be  defrauded  by  false  pretenses.  Held,  bad,  because  of  the 
ambiguity,  and  because,  when  means  are  aUeged  that  may  create  a  crime, 
though  in  themselves  they  fall  outside  of  any  legal  definition  of  one,  the 
information  must  show  just  what  they  are,  so  that  the  court  may  ascertain 
what  crime  they  create.— People  v.  Barkelow,  87  Mich.  455. 

»  Territory  v.  Carland,  6  Mont.  14 

*  State  V.  State,  47  N.  J.  L.  461.     In  New  York,  an  indictment  charged 
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indictment  for  conspiracy  to  defraud  creditors,  charging  that 
goods  of  unknown  quality  and  quantity  were  removed  and 
secreted  by  the  prisoner,  is  insufRcient  in  not  stating  the 
circumstances  of  removal  and  secretion,  and  in  not  giving  the 
names  of  the  persons  intended  to  be  defrauded.*  In  Vermont, 
the  indictment  should  set  out  an  offense  complete  in  itself, 
without  the  aid  of  any  averment  of  illegal  acta  done  in 
pursuance  of  the  agreement.  An  illegal  combination,  imper- 
fectly and  insufficiently  charged,  will  not  be  aided  bv 
averments  of  overt  acts  done  in  pursuance  of  it.  Where  the 
indictment  stated  the  object  or  purpose  of  the  conspiracy  to 
be  the  obtaining  and  acquiring,  by  the  defendants,  from  certain 
pei*sons  named,  large  quantities  of  goods  belonging  to  such 
])ersons,  ''by  divers  false  pretenses  and  subtle  means  and 
devices  to  cheat  and  defraud  them  thereof,"  and  '*then  to 
abscond  out  of  the  State  with^  said  property,"  it  was  held 
insufficient  on  demurrer.* 

§  506.  Evidence  to  convict,  generally  —  (a)  AdinissibUitij 
and  ^svffimeiicy^  generally. — An  indictment  for  conspiracy  can- 
not be  sustained  without  proof  of  the  fact  of  the  conspiracy, 
and  it  cannot  be  aided  by  the  averments  of  acts  done  in  fur- 
therance of  the  objects  of  the  alleged  conspiracy.'  It  is  not 
necessary  to  a  conviction  under  a  charge  of  conspiracy  to 
obtain  certain  real  estate  by  fraud,  that  it  should  be  provetl 
that  the  property  had  value.  It  is  enough  if  it  was  pfoi-jerty.* 
Testimony  as  to  standing  and  credit  of  accused,  and  as  to 
whether  it  was  such  that  they  could  obtain  goods  on  credit,  is 
admissible  against  them,  under  an  indictment  for  conspiracy  for 

that  defendant  intending  unlawfuUy,  by  indirect  means,  to  cheat  and 
defraud  a  certain  incorporate  company  and  divers  other  persons  unknown, 
of  their  effects,  fraudulently  and  unlawfuUy  conspired,  injuriously  and 
unjustly,  by  wrongful  and  indirect  means,  to  cheat  and  defraud  the  com- 
pany and  unknown  persons,  of  their  effects;  and  in  pursuance  thereof,  did, 
by  undue,  indirect  and  unlawful  means,  unlawfuUy  cheat  and  defraud  the 
company  and  unknown  persons  of  divers  effects.  Held  (the  court  being 
equally  divided),  insufficient.    Lambert  v.  People,  9  Cow.  578. 

^  Hartman  v.  Com.,  5  Pa.  St.  60. 

«  State  V.  Keach.  40  Vt.  113. 

»  People  V.  Brickner,  15  N.  Y.  Supp.  628. 

«  State  V.  Bradley,  48  Conn.  535. 
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obtaining  goods  with  intent  to  defraad.'  On  an  indictment 
charging  a  conspiracy  between  defendants  to  obtain  goods 
nnder  color  of  a  contract  between  one  Kennedy  and  a  corpora- 
tion, in  which  Kennedy  should  assume  to  be  one  Brown,  who 
was  pretended  to  be  a  wealthy  person,  the  testimony  of 
persons  residing  in  the  place  where  it  was  pretended  that 
Brown  lived  and  owned  real  estate,  that  no  such  person  as 
Brown  was  known  there,  was  competent,  although  no  one 
witness  testified  that  he  knew  everybody  living  there.* 
Though  the  indictment  only  charges  defendants  with  a  con- 
spiracy to  cheat  and  defraud  one  J.  by  selling  him  land, 
falsely  represented  to  contain  a  gold  mine,  evidence  that 
defendants  jointly  "salted"  the  alleged  gold  mine  is  compe- 
tent to  show  a  previous  unlawful  combination." 

(ft)  Evidence  to  shoio  futent. — Where  evidence  of  a  con- 
spiracy to  bum  an  insured  building  with  intent  to  defraud  the 
insurer  has  been  submitted,  the  demand  made  by  one  con- 
spirator upon    the   insurer   for  a  settlement    is    competent 

<  Ck>m.  ▼.  Eastman,  1  Cush.  189;  48  Am.  Dec.  596. 

«  Ck)m.  V.  Meserve,  (Mass.)  27  N.  E.  Rep.  997. 

'  State  y.  Brady,  107  N.  G.  S22.    Under  an  indictment  for  a  conspiracy  to 
obtain  money  by  false  pretenses,  proof  that  money  was  obtained  by  false 
pretenses,  or  that  false  pretenses  were  used,  is   not  essential.    Where 
coimty  commissioners  are  charged  with  fraudulently  conspiring  to  obtain 
money  under  false  pretenses  from  the  county,  evidence  that  one  of  the 
defendants  made  out  a  bill  for  the  sale  of  cei*tain  property  of  his  own  to 
the  county,  falsely  purporting  to  be  made  and  sworn  to  by  another,  it  being 
unlawful  for  county  commissioners  to  seU  property  to  the  county,  was 
properly  admitted,  although  no  benefit  from  such  transaction  redounded  to 
any  of  the  other  defendants.    The  admission  of  evidence  of  the  payment  of 
money  to  defendants,  for  their  votes  on  matters  pending  before  the  board, 
though  improper,  is  not  ground  of  reversal;  it  appearing  that,  in  proof  of 
the  conspiracy,  evidence  involving  the  offense  of  bribery  had  been  frequent. 
And  evidence  that  one  of  the  defendants  collected  money  from  appointees 
of  official  positions  under  the  board,  and  gave  it  to  another  of  defendants,  is 
admissible.— Ochs  v.  People,  124  lU.  899.     The  fact  that  when  A.  entered  a 
store  to  sell  goods  similar  to  stolen  goods,  B.  stood  outside  looking  in  the 
window  and,  when  the  storekeeper  saw  him,  ran  away,— TieW,  not  to  tend 
to  prove  a  conspiracy,  and  insufficient  as  a  foundation  for  other  evidence 
on  the  subject — People  v.  Stevens,  68  Cal.  118.    What  evidence  is  admis- 
sible on  the  part  of  the  State  in  a  prosecution  for  conspiracy  to  defraud  a 
railroad  company  by  fraudulently  procuring,  filling  up,  and  seUing  blank 
passes  or  tickets  of  the  company,  see  Bloomer  v.  State.  48  Md.  631. 
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evidence  against  the  other  in  a  trial  of  him  alone  on  an 
indictment  for  the  offense.  The  intent  to  defraud  the  insurer 
is  as  essential  to  constitute  the  statutory  offense  as  the  intent 
to  destroy  the  building ;  and  evidence  of  an  attempt  to  pro- 
cure payment  from  the  insurer  is  pertinent  as  tending  to  prove 
such  intent. '  On  an  indictment  charging  a  conspiracy  between 
defendants  to  obtain  goods  under  color  of  a  contract  between 
one  Kennedy  and  a  corporation,  in  which  Kennedy  should 
assume  to  be  one  Brown,  who  was  pretended  to  be  a  wealthy 
person,  evidence  that  Kennedy  was  married  under  that  name, 
and  was  known  by  it  and  by  other  names,  was  competent  as 
tending  to  show  that  his  assumption  of  the  name  of  Brown 
was  a  pretense  for  the  purpose  of  obtaining  goods  on  credit, 
and  that  the  agreement  that  he  should  assume  that  name  for 
that  purpose  was  a  conspiracy  to  cheat.*  Where  a  conspiracy 
to  defraud  involves  the  personation  of  defendant  by  wearing 
his  clothes,  it  is  admissible  to  show  that  he  had  proposed  the 
scheme  to  a  person  not  named  in  the  information,  but  that  it 
had  actually  been  carried  out  by  the  confederate  named.* 

(c)  Showing  other  frauds  and  offenses, — Where  it  becomes 
material  to  prove  a  conspiracy  between  persons  jointly 
indicted,  evidence  that  the  same  persons  were,  shortly  prior  to 
the  time  of  the  alleged  crime,  engaged  in  a  conspiracy  to 
commit  crimes  of  a  like  character,  is  competent.*  So,  evi- 
dence of  other  purchases  than  those  charged  in  the  indictment 
is  admissible  as  tending  to  show  the  intent  with  which  the 
acts  charged  were  done,  but  not  to  prove  the  commission  of 
other  offenses  than  those  charged.  Evidence  is  also  admissi- 
ble, for  the  same  purpose,  in  such  case,  of  the  procurement  of 
bills  of  lading  for  other  goods  and  forwarding  them  to  corres- 
pondents with  accompanying  drafts,  before  the  goods  were 
purchased.  * 

»  People  V.  Trim,  89  Cal.  75. 

■  Com.  V.  Meserve,  (Mass.)  27  N.  E.  Rep.  997. 

>  People  ▼.  Arnold,  46  Mich.  268. 

*  Tarbox  v.  State,  88  Ohio  St.  581. 

*  Com.  V.  Eastman,  1  Cush.  189;  4  Am.  Dec.  696.  But  see  McDonald  v. 
People,  126  III.  150.  A.  and  others  conspired  to  rob  B.  While  waiting  for 
a  signal  from  A.,  announcing  B.'s  approach,  such  signal  was  given,  and  C, 
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{d)  AcGompUoe  testimony. —  A  conviotion  for  conspiracy 
cannot  be  had  on  the  uncorroborated  testimony  of  a  co-con- 
spirator, nor  can  co-conspirators  corroborate  each  other.* 
But  where  two  conspire  together  to  commit  robbery,  and  one 
withdraws  and  the  other  goes  on  and  commits  the  robbery 
planned,  and  a  murder  in  connection  with  it,  his  co-conspira- 
tor may  testify  to  the  agreement  to  rob.' 

§  507.  Acts  and  declarations  of    co-consplrators — (a) 

The  general  rule. — Where  several  persons  are  proved  to  have 
combined  together  for  the  same  illegal  purpose,  any  act  done 
by  one  of  the  parties  in  pursuance  of  the  original  concerted 
plan,  and  with  reference  to  the  common  object,  is,  in  contem- 
plation of  law,  the  act  of  the  whole  party,  and  the  proof  of 
such  act  will  be  evidence  against  any  of  the  others  who 
engaged  in  the  same  conspiracy ;  and  declarations  of  a  co-con- 
spirator, made  during  the  pendency  of  the  illegal  enterprise, 
is  not  only  evidence  against  himself,  but  is  evidence  against 
his  associates  in  the  crime ; '  and  such  acts  and  declarations  of 
a  co-conspirator  before  the  completion  of  the  offense  are 
admissible  without  corroboration.* 

passing  along  and  being  mistaken  for  B.,  was  robbed  by  part  of  the  accom- 
plices, and,  soon  after,  others  of  the  party  robbed  B.,  A.  not  being  present 
at  the  time.  Hdd,  on  the  trial  of  A.  on  indictment  for  robbing  C,  that 
testimony  of  B.  as  to  the  robbing  of  himself  was  admissible,  evidence  of 
the  whole  conspiracy  having  been  given. — State  v.  Greenwade,  72  Mo.  296. 
J  U.  S.  V.  Logan,  45  Fed.  Rep.  872. 

*  People  V.  CoUins,  64  Cal.  298. 

>  U.  S.  V.  Lancaster,  44  Fed.  Rep.  896;  Horton  v.  State,  66  Ga.  690;  State  v. 
Ford,  87  La.  An.  448;  State  v.  Banks,  40  La.  An.  786;  Card  v.  State,  109  Ind. 
415;  Owens  v.  State,  16  Lea.  1;  Tucker  v.  Finch,  66  Wis.  17;  Hardin  v.  State, 
4  Tex.  App.  855. 

*  Ck>hea  v.  State,  11  Tex.  App.  158.  Where  several  persons  conspired  in 
the  city  of  New  York,  to  commit  a  laiceny  in  Connecticut,  and  to  carry 
the  stolen  property  back  to  New  York,  and  there  divide  it,  it  was  held  that 
the  acts  and  declarations  of  such  of  them  as  went  to  Connecticut,  after  they 
had  stolen  the  property,  and  were  hiding  and  trying  to  remove  it  out  of  the 
State,  were  admissible  against  all.— State  v.  Grady,  84  Conn.  118.  C,  one 
of  the  parties  indicted,  after  testifying  that  he  and  the  others  indicted  had 
formed  a  conspiracy  to  rob  the  tax  collector,  and  that  they  had  agreed  that 
they  would  resist  arrest  and  use  their  arms  on  anybody  that  attacked  them, 
was  permitted  to  testify  as  to  the  acts  and  declarations  of  the  parties  to  the 
conspiracy.  Hdd,  that  the  evidence  was  admissible.— People  v.  Brown,  59 
Cal.  345. 
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(J)  lU  scope  and  extent. —  A  conspiracy  need  not  be  proved 
by  direct  evidence  of  an  agreement  between  the  persons 
charged,  but  may  be  shown  by  the  overt  acts  of  each  mani- 
festly committed  in  furtherance  of  a  general  scheme.'  To 
make  declarations  of  a  confederate  admissible  against  a 
defendant,  prima  facie  evidence  only  of  a  conspiracy  is  neces- 
sary. Nor  need  the  introduction  of  such  evidence  necessarily 
precede  the  proof  of  the  declarations.'  The  acts  and  declara- 
tions of  a  third  person,  tending  to  show  a  conspiracy  between 
him  and  defendant  to  commit  the  crime,  are  admissible  as 
part  of  the  res  gestce,^  The  acts  and  declarations  of  another  of 
the  conspirators,  though  not  done  or  made  in  the  presence  of 
the  accused,  nor  afterwards  reported  to  him,  are  admissible  in 
evidence.  And  it  is  immaterial  that  such  acts  and  declara- 
tions were  done  or  made  before  the  accused  became  a  party  to 
the  conspiracy,  if  he  did  in  fact  become  a  party,  if  they  were 
done  and  made  in  furtherance  of  the  object  of  the  conspiracy. 
But  it  must  be  shown  that  the  person  making  the  declarations 
was,  at  the  time,  a  conspirator  himself.*  So  also,  on  trial  of 
one  person  for  a  crime,  after  proof  of  a  conspiracy  to  commit 
the  same,  evidence  of  the  acts  and  declarations  of  others  of 
the  conspirators  in  relation  thereto  is  admissible,  to  corrobor- 
ate the  testimony  of  one  of  them, — as  where,  on  a  trial  for 
breaking  and  entering  a  bank,  such  witness  has  testified  to 
negotiations  with  one  of  the  bank  directors  for  the  return  of 
the  stolen  property.*  Again,  admissions  and  declarations  of 
a  co-conspirator  are  admissible  against  defendant,  although 
made  after  the  consunmiation  of  the  entei*prise,  if  defendant  was 
present  and  acquiesced  in  them.*     And,  a  conspiracy  to  commit 

»  Oclis  V.  People,  25  111.  App.  879;  affirmed,  134  lU.  App.  399. 

» Avery  v.  State,  10  Tex.  App.  199;  Brown  v.  Herr,  21  Neb.  118;  Davis  v. 
State,  9  Tex.  App.  368;  LoggiDs  v.  State,  12  Tex.  App.  65;  Smith  v.  State,  21 
Tex.  App.  107. 

»  People  V.  Bentley,  77  Cal.  7;  U.  S.  v.  McKee,  3  DiU.  546,  551. 

«  Sands  v.  State,  21  Gratt.  871;  State  v.  Anderson,  92  N.  C.  782;  State  v. 
Cardoza,  11  S.  C.  195;  O'Neal  v.  State,  14  Tex.  App.  582;  Smith  v.  State,  21 
Tex.  App.  96;  Holtz  v.  State,  76  Wis.  99;  Baker  v.  State,  (Wis.)  50  N.  W. 
Kep.  518. 

^  Com.  v.  Scott,  128  Mass.  222. 

•  Holden  v.  State,  18  Tex  App.  91;  State  v.  Greenwade,  72  Mo.  299. 
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larceny  does  not  end  when  the  crime  has  been  committed,  if  as 
part  of  the  conspiracy  the  stolen  property  is  to  be  divided  or 
disposed  of ;  and  in  sach  case  declarations  made  by  one  con- 
spirator, after  the  larceny  and  before  such  division  or  disposal 
of  the  property,  are  admissible  against  his  co-conspirator.* 
"Where  there  is  sufficient  evidence  to  justify  the  conclusion 
that  different  persons,  charged  with  a  crime,  were  all  acting 
with  a  common  purpose  and  design,  although  it  does  not 
appear  that  there  had  been  a  previous  combination  or  confed- 
eracy to  commit  the  particular  offense,  yet  the  acts  and 
declarations  of  each,  from  the  commencement  to  the  consum- 
mation of  the  offense,  are  evidence  against  the  others.*  If  a 
conspiracy  be  once  established,  although  out  of  the  jurisdic- 
tion of  the  court,  an  overt  act  committed  by  one  of  the  con- 
spirators within  the  jurisdiction  of  the  court,  in  the  pur- 
suit of  the  common  object  of  such  conspiracy,  is  the  act 
of  each  conspirator.  The  overt  act  is  a  renewal  of  the 
original  conspiracy  by  all  the  conspirators,  wherever  com- 
mitted.* Conspiracy  between  the  appellant  and  another 
to  oommit  the  offense  of  murder  and  robbery  having  been 
shown,  not  only  the  acts,  declarations  and-  conduct,  but 
also  the  financial  condition  of  his  co-conspirator  (in  connec- 
tion with  his  possession  of  effects  of  deceased),  prior  to  the 
consummation  of  the  conspiracy,  were  admissible  in  evidence 
against  the  appellant.  The  conspiracy  having  been  shown, 
a  bill  of  sale  purporting  to  be  a  conveyance  by  the  deceased  to 
the  co-conspirator  of  the  appellant,  of  certain  effects  of  the 
deceased  afterwards  found  in  possession  of  the  co-conspirator, 
WM  properly  admitted  in  behalf  of  the  state.  ^ 

1  Baker  t.  State,  50  N.  W.  Rep.  518. 

•  Kelley  ▼.  People,  55  N.  Y.  565. 

•  Com.  ▼.  Corlies,  3  Brews.  575. 

^  Post  T.  State,  10  Tex.  App.  598.  On  trial  for  conspiracy  to  defraud  a 
life  insurance  company,  the  Commonwealth's  evidence  showed  tliat  a  son, 
in  ooUusion  with  the  company's  local  agent,  procured  a  policy  on  his 
father's  life  by  misrepreBenting  the  latter's  age  and  state  of  health,  and 
that  they  procured  a  third  person  to  personate  the  father  during  the  medi- 
oal  examination  by  the  company's  physician.  Held,  that  an  application 
by  the  father  for  relief  to  the  directors  of  the  poor,  containing  statements 
as  to  hia  health  and  age,  made  two  years  before  the  issuance  of  the  policy,  i 
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(c)  Its  limits  and  exceptions, —  Declarations  in  respect  to 
the  proposed  unlawful  act,  made  by  one  of  the  party  before 
the  conspiracy  was  entered  into,  will  not  be  competent 
evidence  against  other  persons  who  subsequently  joined  in  the 
conspiracy  to  do  the  threatened  act.'  And  declarations  of  one 
of  two  conspirators  are  not  evidence  against  the  other  until 
evidence  tending  to  prove  the  fact  of  the  conspiracy  has  been 
offered  ;•  but  the  error  of  their  admission  is  cured  by  subse- 
quent proof  of  the  conspiracy.*  And  declarations  of  one 
conspirator  are  inadmissible  in  proof  of  the  conspiracy.* 

Again,  acts  and  declarations  of  one  conspirator,  after  the 
conspiracy  has  come  to  an  end,  are  inadmissible  against  his 
co-conspirators;*  especially  if  made  in  the  absence  of  defend- 

and  sworn  to  and  subscribed  before  the  son,  was  admissible  to  show  the 
latter's  knowledge  of  the  father's  true  age  and  physical  condition,  and  that, 
as  the  son  was  directly  connected  with  this  transaction,  it  was  admissible 
against  the  other  conspirators  as  an  overt  act  by  one  of  them.— Com.  y. 
O'Brien,  (Pa.)  31  Atl.  Rep.  885. 

1  Wilson  V.  People,  94  HI.  299;  Soggins  t.  State,  8  Jex.  App.  484;  Walls 
V.  State,  125  Ind.  400. 

<  U.  S.  V.  Gonnell,  5  Mackey  196;  Belcher  v.  State,  125  Ind.  419;  Street  ▼. 
State,  48  Miss.  1;  Ormsby  ▼.  People.  58  N.  Y.  472;  Myers  ▼.  State,  6  Tex. 
App.  1. 

» State  ▼.  Ward,  19  Nev.  297. 

^  Solomon  v.  Eirkwood,  55  Mich.  256.  On  a  trial  for  grand  larceny,  it 
appeared  that  the  accused  went  to  a  store,  in  company  with  two  other 
women,  and  looked  at  cheap  woolen  shawls,  while  the  other  two  examined 
valuable  India  shawls;  that  one  of  the  latter  took  a  shawl,  concealed  it,  and 
the  two  immediately  left;  that  they  were  foUowed  out  of  the  store  and 
stopped,  and  one  of  them — not  the  one  who  took  the  shawl — went  hurriedly 
back  into  the  store  and  whispered  to  the  accused;  and  that  the  accused  was 
then  asked  if  she  knew  the  other  two,  and  she  said  she  did,  that  she  came 
into  the  store  with  them.  Held,  that  the  foregoing  was  not  prima  fade 
evidence  of  a  conspiracy  between  the  three,  and  that  the  acts  and  declara- 
tions of  the  two  women,  after  they  left  the  store,  were  not  admissible. 
Held^  further,  that  it  was  error  in  the  judge  to  refuse  to  chai^,  as 
requested,  that  the  failure  of  the  prisoner  to  introduce  proof  was  not  to  be 
considered  by  the  jury,  it  not  appearing  that  the  accused  had  it  in  her  power 
to  produce  evidence  controverting  or  explaining  the  testimony  produced 
against  her.— Ormsby  v.  People,  58  N.  Y.  472. 

»  Polk  V.  State,  45  Ark.  165;  Foster  v.  State,  Id.  828;  State  ▼.  Arnold,  48 
Iowa  566;  MiUer  v.  Com.,  78  Ky.  15;  State  v.  Fredericks,  85  Mo.  145;  Heine 
V.  Com.,  91  Pa.  St.  145;  Long  v.  State,  18  Tex.  App.  211;  Oliver  ▼.  Com., 
77  Va.  590. 
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ft 

ant.'  But  this  rule  does  not  exclade  evidence  of  the  subse- 
quent finding  of  the  fruits  of  the  crime  in  the  possession  of 
one  of  the  conspirators  whose  complicity  in  the  crime  has  been 
fully  established;'  and  the  admissions  of  a  confederate  after 
the  offense  was  committed,  are  admissible  to  prove  his  own 
participation,  the  jury  being  cautioned  not  to  permit  his  con- 
fessions to  prejudice  others.* 

§  508.  Barden  of  proof. —  On  trial  of  defendants  for  a 
conspiracy  to  fraudulently  obtain  the  property  of  another,  it 
is  not  necessary  to  a  conviction  that  the  State  should  prove 
that  the  property  had  been  actually  obtained,  but  the  offense 
is  complete  upon  the  conspiracy  being  formed  for  the  purpose 
alleged.*  And  when  evidence  is  offered  that  the  defendants 
*'  salted  "  a  gold  mine,  with  a  view  of  proving  the  conspiracy 
to  cheat  and  defraud,  it  is  not  requisite  to  show,  first,  that 
the  defendants  knew  how  to  salt  a  mine.* 

§  609.  Matters  of  defense. — ^Where  defendants  are  charged 
with  conspiring  with  another  who  is  not  indicted,  they 
are  competent  witnesses  for  each  other  under  N.  C.  Acts 
1866,  ch.  43,  §  3.  If  it  were  not  for  that  charge  (conspiring 
with  the  party  not  indicted),  they  would  be  incompetenfc.* 
But  declarations  of  one  of  several  co-conspirators  are  evidence 
in  favor  of  his  fellows  only  when  a  part  of  the  Te%  gestce.'' 

If  one  of  several  defendants  charged  with  conspiracy  is 
acquitted,  the  record  of  his  acquittal  is  admissible  in  evi- 
dence in  favor  of  another  of  the  defendants  subsequently  tried.* 
But  on  trial  for  conspiracy  to  extort  money  by  means  of 
prosecutions  for  the  illegal  sale  of  liquor,  the  action  of  the 

>  RickB  V.  State,  19  Tex.  App.  808;  Armstead  v.  State,  22  Tex.  App.  51; 
Wniey  V.  State,  Id.  408;  Crook  ▼.  State,  27  Tex.  App.  1»8. 

« Clark  ▼.  State,  28  Tex.  App.  189 ;  Gregg  v.  State,  (Tex.)  12  S.  W.  Rep. 
782. 

'  People  v.  Arnold,  46  Mich.  268. 

•  Isaacs  ▼.  State,  48  Miss.  284. 

»  State  V.  Brady,  107  N.  C.  822. 

•  State  V.  Gardner,  84  N.  C.  782. 

'  Wright  V.  State,  10  Tex.  App.  476. 

•  Paul  V.  State,  12  Tex.  App.  340. 
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trial  court  in  sustaining  a  demurrer  to  the  plea  autr^ou 
convict^  interposed  by  three  of  the  defendants,  cannot  be 
assigned  as  error  on  appeal  by  another  of  the  defendants.' 

Where  a  count,  after  charging  a  conspiracy  to  cheat,  with- 
out laying  it  within  the  statutory  period,  charged  a  series  of 
fraudulent  acts  in  pursuance  thereof,  some  of  which  were  laid 
within  two  years  from  the  finding  of  the  bill,  the  prosecution 
is  barred  by  the  statute  of  limitations.*  Where  a  conspiracy 
among  county  commissioners  to  defraud  the  county  was  shown 
to  have  been  established  beyond  the  period  of  limitation, 
proof  that  two  of  them,  whose  terms  of  office  had  expired 
within  the  period,  had  received  bonuses  for  contracts  for 
county  supplies  before  the  expiration  of  their  terms  and  within 
the  period  of  limitation,  and  had  voted  for  approval  of  the 
bills,  is  sufficient  to  prevent  the  bar  of  the  statute  as  to  them. 
An  instruction  that  the  crime  of  conspiracy  was  complete,  and 
the  offense  committed,  when  the  agreement  or  confederacy 
was  entered  into,  and  that  the  period  of  limitation  would 
begin  to  run  from  that  time,  was  properly  refused.' 

§  510.  Yar lance. — ^In  an  indictment  for  a  conspiracy  to 
steal,  and  stealing,  property,  an  allegation  that  it  was  *'the 
property  of  and  in  the  possession  of  the  United  States  of 
America,"  is  supported  by  evidence  that  the  property  was  in 
the  possession  of  the  collector  of  customs  of  the  United  States,  • 
having  been  seized  by  him  as  smuggled  merchandise.  *  Where 
a  particular  motive  for  the  conspiracy  is  alleged  in  the  indict- 
ment, and  the  jury  is  justified  from  the  evidence  in  finding  that 
such  motive  did  really  exist,  it  is  immaterial  that  the  evidence 
shows  that  the  conspirators  had  different  motives  additional  to 
that  the  indictment  describes.'  Where  the  indictment  charges 
a  conspiracy  to  obtain  goods  by  false  pretenses,  proof  of  a 
conspiracy  to  obtain  goods  and  labor  is  no  variance;  and 
where  an  indictment  charges  conspiracy  to  obtain  goods  by 

1  CJom.  V.  Doughty,  33  W.  N.  C.  178. 

*  CJom.  V.  Bartilson,  86  Pa.  St.  482. 
>  Ochs  ▼.  People,  124  HI.  809. 

*  U.  S.  ▼.  Gardner,  42  Fed.  Rep.  829. 

»  U.  S.  V.  Lancaster,  44  Fed.  Rep.  896. 
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Tarioas  false  pretenses,  proof  that  there  was  a  conspiracy  to 
obtain  them  by  any  one  of  the  pretenses  set  out  does  not 
constitute  a  variance. '  Where  an  indictment  charges  defend- 
ant with  conspiring  with  A.  and  B.  to  commit  a  crime,  and 
the  proof  is  of  a  conspiracy  between  defendant  and  A. ,  the 
averments  as  to  B.  may  be  treated  as  surplusage.*  But  an 
indictment  for  a  conspiracy  to  defraud  B. ,  is  not  supported  by 
evidence  that  the  defendants  conspired  to  defraud  the.  public 
generally,  or  any,  individually,  whom  they  might  meet  and 
be  able  to  defraud.'  And  an  indictment  alleging  a  conspiracy 
to  cheat  and  defraud  citizens  at  large,  or  particular  persons, 
out  of  their  land  entries,  is  not  sustained  by  evidence  that  the 
defendants  conspired  ^^  to  make  entries  in  the  land  office  before 
it  was  opened,  or  before  it  was  declared  to  be  opened,  or 
after  it  was  opened,  for  the  purpose  of  appropriating  the 
lands   to  their  own   use,   and  excluding  others."* 

§511.  Instructions  to  the  jury. —  On  a  trial  for  conspir- 
acy to  extort  money  by  means  of  prosecutions  for  the  illegal 
sale  of  liquor,  it  is  not  reversible  error  for  the  court,  in  its 
charge,  to  state  that  three  of  defendants  had  previously  been 
convicted  of  a  similar  offense,  but  that  that  conviction  was  not 
conclusive  against  them,  and  that  the  jury  should  pass  on  their 
guilt  on  the  evidence  before  them.  *  But  instructions  that  if 
the  jury  entertained  a  reasonable  doubt  as  to  the  participation 
of  particular  defendants  in  any  of  the  conspiracies  charged,  at 
any  time,  they  should  find  them  not  guilty,  were  properly 
refused;  the  doctrine  of  reasonable  doubt  applying  to  the 
case  as  a  whole.* 

§  512.  Terdict. — A  verdict  of  guilty  of  conspiracy  to 
obtain  goods  by  false  pretenses,  on  an  indictment  containing 
two  counts  for  such  conspiracy,  and  a  third  count  for 
obtaining  goods  by  false  pretenses,  is  equivalent  to  a  finding 

>  Com.  V.  Meserve,  (Maae.)  27  N.  E.  Rep.  997. 
«  Wood  worth,  v.  State,  20  Tex.  App.  375. 
»  Com.  V.  Harley,  7  Mete.  506. 

*  State  Y.  Trammell,  21red.  879. 

•  Com.  V.  Doughty,  28  W.  N.  C.  178. 
«  Ochs  ▼.  People,  124  111.  899. 
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of  not  gcdlty  on  the  third  count. '  If  one  count  of  an  indict- 
ment charges  a  conspiracy  to  commit  the  crime  of  extortion 
by  falsely  accusing  one  of  the  crime  of  adultery,  and  another 
count  charges  a  conspiracy  falsely  to  accuse  one  of  the  crime 
of  adultery,  if  there  is  evidence  to  sustain  the  former  count,  a 
general  verdict  of  guilty  will  not  be  set  aside,  although  the 
latter  count  is  insufficient.*  A.  and  B.  being  indicted  for  a 
conspiracy  to  defraud  C,  the  jury  found  a  verdict  that  there 
was  an  agreement  between  A.  and  B.  to  obtain  money  from 
0. ,  but  with  intent  to  return  it  again ;  this  was  held  not  to  be 
a  verdict  of  acquittal,  or  a  verdict  on  which  any  judgment 
could  be  given.* 

§  513.  Sentence  and  punishment. — ^In  Colorado,  a  person 
convicted  of  conspiracy  to  defraud,  under  Gen.  St.  1883,  § 
811,  which  does  not  prescribe  the  place  of  imprisonment,  was 
illegally  sentenced  to  confinement  in  the  penitentiary  instead 
of  the  county  jail,  since,  where  criminal  statutes  admit  of 
two  constructions,  that  is  to  be  preferred  which  is  most 
favorable  to  defendant,*  In  Connecticut,  where  on  a  trial 
for  conspiracy  to  commit  theft,  it  appears  that  the  theft  was 
actually  committed,  but  that  it  was  only  petit  larceny,  the 
penalty  for  which  is  less  than  that  for  conspiracy,  there  is  no 
merger  of  offenses.'  In  New  York,  under  an  indictment 
against  two  for  a  conspiracy  to  cheat,  the  judgment  should  be 
against  each  severally,  and  not  against  them  jointly.' 

§  514.  Judgment  of  restitution. — In  order  to  support  a 
judgment  of  restitution  under  the  provisions  of  Pa.  act  of 
March  31,  1860,  the  indictment  must  show  that  the  money  or 
other  valuable  thing  w^as  actually  obtained  and  taken  by 
defendant.  It  is  not  sufficient  that  the  fact  appears  outside 
of  the  record.  So,  where  A.  and  B.  were  indicted  for  con- 
spiring to  defraud  C,  by  falsely  representing  to  him  that  a 

1  Thomas  v.  People,  118  m.  581. 

•  Com.  V.  Nichols,  184  Mass.  581. 

»  People  V.  Olcott,  3  Johns.  Cas.  301;  1  Am,  Dec.  168. 

•  Brooks  V.  People.  14  Colo.  413. 
»  State  V.  Setler,  57  Conn.  461. 

•  March  v.  People,  7  Barb.  391. 
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oertain  banking  institution  of  which  they  were  officers  was 
solvent,  whereby  0.  was  induced  to  deposit  money  therein, 
although  A.  and  B.  knew  that  the  institution  was  wholly 
insolvent,  and  both  were  convicted,  it  was  held  that  a  judg* 
ment  of  restitution  was  improper,  because  there  was  no 
allegation  that  A.  or  B.  had  taken  O.'s  money/ 


CHAPTEE  LVIL 

FRAUDS  AND  CHEATS. 

§  515.  In  general. 

516.  Frauds  on  the  government,  generally. 

517.  False  claims  against  government. 

518.  Violations  of  customs  laws. 

619.  Frauds  bj  national  bank  officers. 
5d0.  Frauds  by  distiUen. 

521.  Evasions  of  stamp  duty. 

522.  False  tax  lists. 

628.  Fraudulent  packing  of  cotton. 

524.  lU^al  sale  or  purchase  of  cotton. 

525.  Selling  property  not  owned,  or  subject  to  lien. 

526.  Unlawful  removal  of  crops. 

527.  Illegal  driving  or  branding  of  cattle 

528.  Purchases  forbidden  by  law. 

529.  Fraudulent  concealment  of  property. 

§  515.  In  general. — It  is  not  sufficient  in  an  indictment 
under  the  bankrupt  act,  for  fraudulently  obtaining  goods  on 
credit,  to  aver  that  proceedings  in  bankruptcy  were  duly  com- 
menced. It  must  be  pleaded  and  proved  that  a  petition  in 
bankruptcy  was  presented  to  the  court  by  a  certain  creditor, 
naming  him,  and  the  amount  of  the  debt  of  such  petitioning 
creditor,  the  alleged  cause  of  bankruptcy,  and  the  adjudica- 
tion of  bankruptcy.  It  must  appear  affirmatively  that  the 
creditor  had  a  right  under  the  law  to  commence  and  prose- 

>  Huntzinger  v.  Com.,  97  Pa.  St.  836. 
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cute  proceedings  in  bankniptcy,  and  the  amount  of  his  debt 
must  appear.  It  must  appear  that  the  bankrupt  obtained 
goods  within  three  months  of  the  bankruptcy  by  means  of  a 
representation  which  he  knew  to  be  false,  and  that  he  was 
carrying  on  business  and  dealing  in  the  ordinary  course  of 
trade.  A  description  of  the  goods  obtained  of  the  defendant 
as  *'a  large  quantity  of  boots  and  shoes,"  is  bad  for  uncer- 
tainty.* An  attempt  to  defraud  a  creditor  by  enclosing  with 
a  letter  to  him  worthless  slips  of  paper  in  place  of  money, 
stated  by  such  letter  to  be  enclosed  therewith,  and  sending  such 
letter  and  enclosed  slips  to  such  creditor  through  the  mail,  is 
not  an  indictable  offense  under  §  5480  of  the  Eevised  Statutes.' 
An  indictment  for  fencing  public  lands  in  violation  of  23  St. 
U.  S.,  p.  322,  §  3,  need  not  allege  that  defendant  had  not 
gone  upon,  improved,  or  occupied  said  lands  under  the  land 
laivs  of  the  United  States,  claiming  title  thereto,  in  good 
faith,  that  being  a  matter  of  defense.*  An  indictment  under 
Cal.  Penal  Code,  §  563,  against  the  agent  of  a  corporation, 
for  having  made  a  false  entry  in  the  corporate  books,  should 
specify  the  particular  entry  complained  of,  and  should  at  least 
state  the  substance  of  it,  according  to  its  legal  effect.  An 
averment  that  the  defendant  made  a  false  entry  in  the  books, 
' '  by  which  false  entry  it  appears  that  the  cash  on  hand  at  the 
commencement  of  business  on  that  day,"  was  a  specified  sum, 
is  insufficient.*  Under  Pa.  act  of  March  30,  1860,  an  indict- 
ment for  doing  an  act  with  intent  to  defraud  need  not  state 
the  name  of  the  person  against  whom  the  intent  existed.*  A 
charge  in  the  indictment  that  defendant  willfully  and  unlaw- 
fully drew  and  issued  warrants  for  costs  "  against  the  county 
of  Davidson,"  etc.,  is  bad,  the  statute  requiring  that  warrants 
be  drawn  on  the  eoxinty  trvstee,  and  not  upon  the  county.* 

§  516.  Frauds  on  the  government^  generally. — Under 
U.   S.  act  of  June   30,  1879,  declaring   that  a  postmaster 

>  XJ.  S.  V.  Prescott.  2  Bias.  325. 
« U.  S.  V.  Owens,  17  Fed.  Rep.  72. 
3  U.  S.  V.  Cook,  36  Fed.  Rep.  896. 

*  People  V.  Palmer,  63  Cal.  613. 

»  Com.  V.  McClmre,  12  Phila.  579. 

•  State  V.  FeniBS,  3  Lea  700. 
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making  a  false  return  shall  be  deemed  guilty  of  a  misde- 
meanor, one  aiding  and  abetting  a  postmaster  to  commit  this 
offense  is  equally  guilty  and  punishable.'  The  provision  in 
TJ.  S.  Eev.  Stat.  §  4901 ,  forbidding  the  marking  of  unpatented 
articles  with  the  word  "patent,"  applies  to  such  marking 
whether  the  article  marked  is  patentable  or  not.'  The  Ya. 
act  of  Jan.  14,  1882,  '^to  prevent  frauds  on  the  Common- 
wealth," etc.,  applies  not  to  coupons  detached  from  bonds 
issued  under  the  funding  bill  of  1879,  but  only  to  coupons 
detached  from  bonds  issued  under  the  funding  bill  of  1871.' 

§  517.  False  claims  against  government. — Any  person 
who  makes,  or  causes  to  be  made,  or  presents,  or  causes  to  be 
be  presented,  any  false  claim  against  the  United  States,  know- 
ing the  same  to  be  false,  or  who,  for  the  purpose  of  aiding 
another  to  obtain  the  payment  of  a  false  claim,  by  making  or 
using,  or  causing  to  be  made  .or  used,  any  false  bill,  account, 
claim,  certificate,  affidavit  or  deposition,  knowing  the  same  to 
be  false,  may  be  punished  under  the  provisions  of  §  5438  of 

^  U.  S.  V.  Snyder,  8  McCrary  377;  14  Fed.  Rep.  564. 

'  OUphant  ▼.  Salem  Flouring  MUls  Co.,  5  Sawyer  128. 

*  Com.  V.  Smith,  76  Va.  477.  An  indictment  charged  that  defendant  and 
others  conspired  with  intent  to  defraud  some  person,  to  the  grand  jury 
unknown,  unlawfuUy  to  falsely  make,  forge,  and  counterfeit  a  certain 
obligation  and  security  of  the  United  States,  known  as  a  ''  certificate  of 
deposit"  with  the  assistant  treasurer  of  the  United  States,  on  account  of  the 
appropriation  for  surveys  of  public  lands;  that  H.,  one  of  said  conspirators, 
together  with  the  others,  to  effect  the  object  of  the  conspiracy,  falsely 
signed  and  wrote  a  certain  name,  and  certain  words  and  figures,  on  a  cer- 
tain paper  and  writing,  which,  togetlier  with  the  certificate  of  deposit,  was 
set  out  in  the  indictment,  and  which  purported  to  be  an  assignment  in 
blank  of  the  certificate.  The  indictment  further  charged  that  C. ,  one  of  the 
conspirators,  thereafter,  in  pursuance  of  and  to  effect  the  object  of  the  con- 
spiracy, falsely  and  fi*audulently,  with  intent  to  defraud  some  person  to 
the  grand  jury  unknown,  pasted  and  attached  the  paper  and  writing  to  a 
falsely  made,  forged,  and  counterfeited  obligation  and  security  of  the 
United  States,  the  certificate  set  out  in  the  indictment.  Hdd,  that  the 
indictment  did  not  charge  an  offense,  under  Rev.  St.  U.  8.  §  5440,  which 
provides  that,  if  two  or  more  persons  conspire  either  to  conmiit  any  offense 
against  the  United  States,  or  to  defraud  the  United  States  in  any  manner, 
or  for  any  purpose,  and  one  or  more  of  such  parties  do  any  act  to  effect  the 
object  of  the  conspiracy,  all  tlie  pai'ties  to  such  conspiracy  shall  be  liable 
to  punishment.— U.  S.  v.  Carpenter,  6  Dak.  294. 
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the  Eevised  Statutes  of  the  United  States.  That  section  is 
not  limited  in  its  operation  to  false  claims  presented  by  the 
accused  in  his  own  behalf,  but  applies  as  well  to  such  claiins 
presented  by  agents,  attorneys  and  others,  or,  in  other  words, 
to  every  person  presenting  or  aiding  in  the  collection  of  a 
false  claim,  knowing  it  to  be  false.*  To  support  a  conviction 
under  §  5438,  for  making  or  using  a  false  affidavit  for  the  par- 
pose  of  obtaining  the  payment  or  approval  of  certain  claims 
against  the  government,  it  must  be  shown,  not  only  that  the 
affidavit  was  false,  but  also  that  the  claim,  the  payment  of 
which  was  sought  to  be  obtained  by  the  use  of  the  affidavit, 
was  faJse,  fictitious  or  fraudulent.*  The  offense  defined  in 
Eev.  St.,  §  5418,  consists  in  the  false  and  fraudulent  making, 
altering,  forging  or  counterfeiting  of  any  bid,  proposal, 
guaranty,  or  any  instrument  or  document  named  in  the 
statute,  and  does  not  consist  in  the  making  of  a  false  or 
fraudulent  instrument  or  document.  In  the  first  case,  the 
crime  is  forgery,  while  in  the  latter  it  would  be  perjury ;  and 
this  distinction  must  regulate  the  allegations  and  proof  in 
each  case.*  An  account  including  items  for  services  not 
actually  rendered  or  moneys  not  actually  paid,  is  a  false 
account.  An  officer  who  conspires  with  others  to  obtain 
money  by  false  accounts  is  guilty  of  falsification,  though  he 
may  be  ignorant  of  the  items  of  any  particular  account.*  A 
pre-emption  claim  is  an  ''account  or  claim,"  within  Eev.  St. 
§  5421,  defining  the  criminal  offense  of  presenting  false 
writings  in  support  thereof  with  intent  to  defraud  the  United 
States.'  The  making  of  an  affidavit  on  final  proof  of  a  pre- 
emption claim  containing  false  statements  is  not  a  crime  under 
Eev.  St.  §  5479,  which  is  applicable  to  the  forgery  of  papers 
more  particularly.*  The  crime  defined  in  Rev.  St.  §  5440,  is 
composed  of  the  conspiracy,  and  an  act  done  in  pursuance 

»  U.  S.  V.  Hull,  4  McCrary  278 ;  14  Fed.  Rep.  324  ;  U.  S.  v.  Snyder,  4 
McCrary  618. 
s  U.  S.  V.  Miskell,  15  Fed.  Rep.  369. 
» U.  8.  V.  Wentworth,  11  Fed.  Rep.  52. 

*  U.  S.  V.  RuflseU,  19  Fed.  Rep.  591. 

*  U.  S.  V.  Spaulding.  3  Dak.  85. 

*  U.  S.  V.  Cameron,  3  Dak.  132. 
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thereof;  and  as  soon  as  the  one  is  formed,  and  the  other  com- 
mitted, the  crime  is  consummated,  and  the  statute  of  limita- 
tions begins  to  run  against  a  prosecution  therefor;  and  in 
three  years  thereafter  the  bar  is  complete.*  A  conspiracy  to 
defraud  the  United  States  by  the  prosecution  of  a  false  claim 
supported  by  false  testimony  is  a  revenue  case  punishable 
under  Rev.  St.  §  5440,  and  an  indictment  for  said  conspiracy 
is  barred  by  Eev.  St.,  §  1046,  if  not  brought  within  five  years 
after  the  offense  is  committed.*  In  an  indictment  for  present- 
ing for  payment  a  fraudulent  claim  against  the  government,  it 
is  not  sufficient  to  charge  the  offense  in  the  words  of  the 
statute,  but  the  facts  constituting  the  fraud  must  be  set  forth 
with  such  particularity  as  will  apprise  the  accused  with  reason- 
able certainty  of  the  accusation  against  him,  and  enable  him 
to  plead  the  judgment  as  a  bar  against  any  subsequent  prose- 
<3ution  for  the  same  offense.*  An  indictment  under  §  5440, 
•charging  a  conspiracy  to  defraud  the  United  States,  in  "  cer- 
tifying that  certain  false  and  fraudulent  accounts  and  vouchers 
for  materials  furnished  for  use  in  the  construction  of  the  U.  S. 
custom-house  and  postoffice  in  the  city  of  St.  Louis,  and  for 
labor  performed  on  the  said  building,  were  true  and  correct, ' ' 
is  bad  for  uncertainty.*  In  an  indictment  charging  a  con- 
spiracy to  procure  the  allowance  of  a  false  and  fraudulent 
claim  for  compensation  for  a  survey  of  land  claimed  to  have 
been  made  by  defendant,  a  description  of  the  property  alleged 
to  have  been  surveyed,  and  for  which  the  fraudulent  claim  is 
charged  to  have  been  presented,  should  be  made  in  ordinary 
language.  Abbreviations  of  words  employed  by  men  of  science 
or  in  the  arts  will  not  answer,  without  full  explanation  of  their 
meaning  in  ordinary  language.'  In  an  indictment  under  § 
5438,  for  presenting  for  approval  a  false  claim  against  the 
government  to  an  officer  in  the  civil  service  of  the  United 
States,  the  averment  that  the  claim  was  presented  to  T. ,  then 
late  marshal,  he  being  then  and  there  an  officer  in  the  civil 

»  U.  S.  V.  Owen,  82  Fed.  Rep  584. 
«  U.  S.  V.  Dennee,  8  Woods  47. 
«  U.  S.  V.  Goggin,  9  Bias.  269. 

*  U.  S.  v.  Walsh,  5  Dil.  68. 

*  U  S.  Y.  Reichert,  82  Fed.  Bep.  149. 


742  LARCENY    AND   KINDRED   OFFENSES.  [  §  ^1^* 

service  of  the  United  States,  is  not  repugnant,  but  is  accurate 
and  sufficient.* 

The  presentation  to  the  pension  agent  of  a  genuine  certifi- 
cate of  pension,  which  has  been  obtained  by  the  fraud  of  the 
pensioner,  is  in  itself  the  presentation  of  a  false  and  fraudulent 
claim   against   the  government,    within  the  meaning  of  the 
statute  providing  for  such  offenses.     And  the  fact  that  punish- 
ment for  the  fraud  in  obtaining  the  certificate  is  barred  by  the 
statute  of  limitations,  will  not  operate  as  a  defense  for  the 
presentation  of  such  certificate.'     An  indictment  for  sending 
a  false  writing  and  affidavit  to  the  pension  office,  must  set  out 
all  the  ingredients  of  the  offense  with  certainty  and  precision, 
and  with  sufficient  particularity,  that  the  court  may  know 
from  it  whether   defendant   is   to   be   tried   for    sending  & 
writing  and  affidavit,   not  genuine  in  its  execution,  or  one 
genuine  in  its  execution  but  false  in  statement,  and  the  particu- 
lar statements  which  are  false,  and  that  they  are  material,  or 
judgment  will  be  arrested  on  motion."     But  an   indictment 
under  %  5488,  for  making  a  false  deposition  with  intent  to 
enable  another  to  obtain  payment  of  a  fraudulent  pension 
claim,  need  not  allege  that  it  was  ever  attempted  to  use  the 
deposition,  or  that  the  claim  had  been  presented.* 

§  518.  Yiolations  of  customs  laws.  —  Merely  importing 
goods  subject  to  duty,  without  having  paid  or  secured  the 
duties,  is  not,  in  general,  an  offense.  To  constitute  smug- 
gling, for  which  an  indictment  may  be  sustained,  there  must 
be  something  in  the  manner  of  the  importation  which  violates 
a  statute  defining  the  offense ;  such  as  secrecy  or  concealment^ 

»  U.  S.  V.  Stroback,  4  Woods  593. 

«  U.  S.  V.  Goggin,  9  Biss.  416. 

«  U.  8.  ▼.  Corbin,  11  Fed.  Rep.  288. 

^  U.  S.  V.  Rhodes,  30  Fed.  Rep.  431.  On  an  indictment  for  present- 
ing a  false  claim  against  the  United  States  for  back  pay  of  a  deceased 
soldier,  claimed  by  the  defendant  to  be  his  brother,  the  allegation  of  tiie 
indictment  was  that  the  brother  was  named  "  Major  Dabney,"  and  enlisted 
under  the  name  of  *^  George  Bowen,"  whereas  the  proof  was  that  defend- 
ant claimed  to  be  the  brother  of  George  Bowen,  who  served  under  the  nams 
of  Major  Dabney.  fTeZd,  that  the  variance  was  inmiaterial  and  the  defend- 
ant properly  convicted. — U.  S.  v.  Bowen,  8  McArthur  64. 
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an  intent  to  defraud  the  revenue,  or  the  like.  An  indictment 
for  the  offense  of  smuggling  must  allege  the  facts  relied  upon 
as  rendering  the  importation  alleged  an  offense,  or  state  the 
particular  illegality  intended  to  be  proved ;  and  such  allegation 
must  be  proved  as  laid.*  In  describing,*  in  an  indictment, 
property  involved  in  the  commission  of  the  offense,  such  as 
goods  charged  to  have  been  smuggled,  a  reasonable  amount  of 
detail  is  all  that  is  necessary.  To  accompany  the  description 
with  such  particulars  as  will  oviate  all  necessity  for  proof 
outside  the  record  to  sustain  a  plea  of  former  acquittal  or  con- 
viction, in  case  of  a  second  prosecution,  is  not  required.* 
*' Smuggle,"  is  a  technical  word;  it  implies  something  illegal, 
and  is  inconsistent  with  an  innocent  intent.  The  idea  con- 
veyed by  it  is  that  of  a  secret  introduction  of  goods,  with 
intent  to  avoid  payment  of  duty.*  The  offense  of  bringing 
merchandise  into  the  United  States  ''contrary  to  law,"  as 
defined  by  Rev.  St.  §  3082,  does  not  include  frauds  or  illegal- 
ities in  invoicing,  or  paying  duties,  which  can  only  occur 
after  the  importation  is  accomplished,  and  the  merchandise 
brought  within  the  cognizance  of  the  customs  officers.  It  is^ 
not  enough  in  an  indictment,  under  Eev.  St.  §  3082,  to  charge- 
defendant,  in  the  language  of  the  statute,  with  importing 
merchandise  into  the  United  States  ''contrary  to  law,"  or 
with  having  received  or  bought  the  same,  after  being  so- 
imported,  but  the  indictment  must  state,  with  reasonable  cer- 
tainty, in  what  the  illegality  of  the  importation  consists.* 
Where  defendant  is  found  in  possession  of  smuggled  goods,  it 
is  incumbent  on  him  to  explain  his  possession  to  the  satisfac- 
tion of  the  jury;  otherwise,  he  wiU  be  found  guilty.*  An 
indictment  for  smuggling  "smoking  opium"  and  "prepared 
opium "  sufficiently  describes  dutiable  merchandise  under  22 
St.  at  L.,  p.  495,  §  2502,  prescribing  a  duty  on  "  opium  pre- 
pared for  smoking,  and  aU  other  preparations  of  opium  not 

1  U.  S.  T.  Thomas,  2  Abb.  TJ.  S.  114;  4  Ben.  870. 

•  U.  S.  T.  CUflin,  18  Blatohf.  178. 
•Id. 

«  U.  S.  T.  Kee  Ho,  88  Fed.  Bep.  888. 

•  U.  &  T.  Fraaer,  42  Fed.  Bep.  140. 
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specially  enumerated  or  provided  for  in  this  act/' '  Under  U. 
S.  Key.  St.  §  1046,  a  period  of  less  than  five  years  will  not 
bar  a  prosecution  for  effecting  an  entry  of  goods  at  the 
custom-house  by  a  fraudulent  invoice  of  them,  and  a  false 
classification  as  to  their  quality  and  value.  A  conspiracy  to 
defraud  the  United  States  of  the  duties  on  certain  imported 
goods  is  not ''  a  crime  arising  under  the  revenue  lawB,"  and 
the  persons  charged  therewith  cannot  be  prosecuted  therefor 
under  Bev.  St.  §  1046,  unless  they  be  indicted  within  three 
years  next  after  the  alleged  commission  thereof. '  A  criminal 
information  for  a  violation  of  XT.  S.  Eev.  St.  §  5445,  in  effect- 
ing a  fraudulent  entry  of  merchandise,  need  not  set  forth  the 
documents  by  which  the  entry  was  accomplished.' 

^  619.  Frauds  by  national  bank  officers. — The  counts  of 
an  indictment  against  the  president  of  a  national  banking 
association  for  making  such  a  false  entry  on  its  books  as  is 
punishable  under  Eev.  St.  §  5209,  are  sufficient  if  they  are  in 
the  form  set  forth  on  p.  656,  as  the  offense  is  thereby  alleged 
in  apt  terms,  and  with  the  requisite  averments  of  time  and 
place.  The  counts  which  charge  the  fraudulent  purchase  of 
shares  of  the  capital  stock  of  the  association  are  bad  if  they 
either  fail  to  state  for  whose  use  the  purchase  was  made,  or 
if  they  state  that  it  was  made  for  the  use  of  the  association, 
or  if  they  do  not  aver  that  it  was  made  in  order  to  prevent 
loss  on  some  previously  contracted  debt.  The  counts  which 
charge  him  with  having  willfully  misapplied  the  funds  of  the 
■association  should  aver  that  he  did  so  for  the  benefit  of  him- 
;self  or  some  person  or  somebody  other  than  the  association, 

«  U.  S.  T.  Gardner,  43  Fed.  Rep.  882. 

•«  U.  S.  V.  Hirech,  100  U.  8.  38. 

» U.  S.  V.  MoUer,  16  Blatchf .  65.  See  also  U.  S.  v.  DeGrieff,  Id.  »0. 
A.,  by  means  of  a  false  statement  made  in  a  letter  to  a  treasury  official, 
procured  from  the  Secretary  of  the  Treasury  an  order  to  the  ooUector  of 
customs  to  admit  certain  goods  free  of  duty.  Before  the  goods  were  deliv- 
ered to  A.  the  fraud  was  discovered,  the  goods  detained,  and  A.  indicted. 
U.  S.  act  of  June  23, 1874,  §  12,  makes  it  an  indictable  offense  to  attempt, 
with  intent  to  defraud,  to  import  merchandise  by  means  of  any  false 
letter,  or  false  statement,  written  or  verbal,  by  means  whereof  the  United 
States  shall  be  deprived  of  the  lawful  duties.  Held,  that  A.*s  act  was 
within  the  statute.— U.  S.  v.  Boyd,  24  Fed.  Rep.  692. 
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and  with  intent  to  injure  or  defraud  the  association  or  some 
other  person .  or  body  corporate.  The  purchase  of  stock  in 
violation  of  section  5201,  if  made  with  intent  to  defraud,  and 
by  one  or  more  of  the  officers  of  the  bank  named  in  said 
section  5209,  is  not  a  crime  punishable  under  the  latter 
section.*  An  indictment  under  section  5209,  which  charges 
the  making  of  a  false  entry  in  a  report,  with  intent  to  deceive 
the  comptroller  of  the  currency,  cannot  be  sustained,  as  he  is 
not  an  agent  appointed  to  examine  the  affairs  of  a  national 
bank  within  the  meaning  of  the  statute.' 

§  520.  Frauds  by  distillers— (a)  lUicit  distUldfig.—U.  S. 
Itev.  St.  §  3279,  makes  it  an  offense  to  work  in  a  distillery 
on  which  no  sign  is  placed  and  kept,  and  provides  a  punish- 
ment therefor."  But  one  who  erects  a  ''shanty,"  in  which 
is  put  up  an  illicit  still,  is  not  punishable  under  that  section.* 
Evidence  of  partial  rectification  is  sufficient  to  support  an 
indictment  for  illicit  distilling.*  A  conviction  under  Rev.  St. 
§  3296,  for  removing  distilled  spirits  to  a  place  other  than  a 
distillery  warehouse,  or  concealing  them  there  contrary  to 
law,  is  not  a  bar  to  a  conviction  under  section  3281  for  illicit 
distUling,  because  the  same  are  different  offenses,  and  the 
question  of  being  twice  in  jeopardy,    within   Constitution 

>  U.  8.  V.  Britton,  117  U.  S.  655. 

*  IT.  S.  V.  Bartow,  10  Fed.  Rep.  874,  affinning  20  Blatchf .  849.  Where, 
in  an  indictment  under  said  section,  a  bank  oflScer  was  charged  with 
making  a  report  with  intent  to  deceive  *' whereby,  by  means  of  a  false  entry 
therein  by  him  made" — hdd,  upon  a  motion  to  quash,  that  this  language 
might  be  sufficient  to  support  a  finding  that  he  made  a  false  entry  in  a 
report  within  the  meaning  of  the  statute. — ^Id.  Upon  a  plea  of  guilty  to 
three  indictments  found  under  section  5209,— one  for  the  misapplication  of 
funds  of  a  national  bank  by  the  accused  while  cashier  thereof,  one  for  false 
entries  to  conceal  such  misapplication,  and  the  third  for  making  a  false 
statement  with  intent  to  deceive  the  examining  officers,— the  district  court 
pronounced  sentence  upon  the  accused  that  he  be  confined  **for  the  term  of 
fire  years  upon  each  of  the  three  indictments  above  named,  said  terms  not 
to  run  concurrently"  Held,  that  the  words,  ''said  terms  not  to  run  con- 
currently," are  uncertain  and  incapable  of  application,  and  therefore  void; 
and  that  the  sentences  commenced  at  once,  and  ran  concurrently. — ^U.  S.  t. 
Patterson,  29  Fed.  Rep.  775. 

»  U.  S.  V.  Flynn,  15  Blatchf.  802. 

«  U.  S.  V.  Burgess,  88  Fed.  Rep.  888. 

»  U.  S.  V.  Byrne,  19  Blatchf.  259. 


746  LARCENY    AND   KINDSSD   OFFBN8E8.  [  §  520. 

IT.  S.  Amend.  5,  does  notarise.*  To  ** engage  in  or  carry 
on  any  business/'  within  the  meaning  of  section  4274  of 
the  Alabama  Code  of  1876,  making  it  a  misdemeanor  to 
engage  in  or  carry  on  any  business  for  which  a  license  is 
required,  without  having  first  taken  out  such  license,  is  to 
pursue  such  business  for  a  profit  or  as  a  means  of  livelihood. 
Whether  it  is  one's  sole  business  or  is  merely  auxiliary  to 
some  other  vocation,  is  entirely  immaterial,  the  important 
inquiry  being  the  intent  of  the  party,  which  is  generally, 
under  proper  instructions  from  the  court,  a  question  for  the 
determination  of  the  jury.*  Where  a  defendant,  indicted  for 
engaging  in  or  carrying  on  the  business  of  distilling  spirituous 
liquors  without  a  license,  was  seen  "  three  or  four  or  five 
times"  engaged  in  distilling  rum,  this  was  sufficiently  fre- 
quent to  authorize  the  jury  to  infer  that  the  defendant  engaged 
in  or  carried  on  the  business  of  distilling.  That  the  appliances 
used  by  the  defendant  in  distilling  were  unscientific  and  ill 
adapted  to  the  purpose,  is  not  material,  except  as  illustrative 
of  a  stronger  or  weaker  probability  of  an  illegal  intent — an 
intent  of  making  a  livelihood  or  of  reaping  a  profit.  The 
distillation  of  rum  from  the  refuse  syrup  obtained  from  boiling 
sugar  cane,  does  not  constitute  an  exception  to  the  statutory 
prohibition.* 

>  U.  S.  ▼.  Three  Ck>pper  Stills,  etc.,  47  Fed.  Rep.  495.  An  indictment 
UDder  Rev.  St. ,  §  8266,  charged  in  one  count,  the  unlawful  use  of  a  stiU,  for 
the  purpose  of  distiUinn:  spirits,  on  premises  where  ale  was  made;  and,  in 
another  count,  substantiaHy  a  like  offense.  The  defendant  was  found 
guilty  on  one  count  and  not  on  the  other,  and  was  sentenced  to  be  impris- 
oned and  fined.  At  a  subsequent  term,  he  moved  to  vacate  the  judgment 
on  the  ground  that  the  same  offense  was  charged  in  the  two  counts,  and 
that  the  verdict  on  the  first  count  was  made  void  by  that  on  the  second. 
Hddf  that  the  motion  must  be  denied,  because  (1)  Under  the  rules  of  court 
the  motion  was  too  late;  (3)  The  term  at  which  the  judgment  was  entered 
having  expired,  the  court  had  no  power  to  vacate  it;  (8)  The  question  raised 
was  adjudicated  by  the  passing  of  sentence;  (4)  The  offenses  charged  in 
the  two  counts  were  two  different  offenses. — U.  S.  v.  Malone,  20  Blatcfaf. 
187.  Knowledge  is  not  made  by  section  8266,  an  ingredient  in  the  offense^ 
and,  therefore,  it  need  not  be  averred  in  the  indictment. — ^Id.  See  also  XJ. 
S.  V.  Sinmions,  96  U.  S.  860;  U.  S.  v.  Fox,  1  Low.  190;  U.  S.  t.  Beed,  Id. 
282;  U.  S.  V.  Boyden,  Id.  266. 

*  Grant  v.  State,  78  Ala.  18. 

•Id. 
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(by  Uhlaviful  removal  or  concealment  of  ftpirits: —  One  who 
has  liquor  on  hand  to  be  sold  to  any  one  applying  for  it,  may 
be  indicted,  under  Eev.  St.,  §  3242,  for  not  paying  the  special 
tax  required.*  An  indictment  for  the  removal  of  a  certain 
quantity  of  "distilled  spirits,"  on  which  the  tax  had  not 
been  paid,  to  a  place  other  than  the  distillery  warehouse,  is 
good.'  In  drawing  such  an  indictment  it  is  not  necessary 
that  the  exact  words  of  the  statute  be  used,  if  their  precise 
equivalent  is  expressed;  and  the  words  ''in  execution  and 
pursuance  of"  are  equivalent  in  meaning  to  the  words  ''to 
effect  the  object  of."  The  allegation  that  the  tax  on  the 
spirits  "had  not  been  paid"  is  sufficient,  without  an  allega- 
tion that  it  "was  still  due  and  owing."*  It  is  not 
necessary  to  state,  in  addition  to  the  intent  to  defraud, 
the  facts  showing  such  intent.  But  where  the  charge  is 
an  attempt  to  defraud,  the  indictment  should  show  some 
acts  which  constitute  an  attempt.*  Eev.  St.  §  3257, 
providing  that  if  "any  person  engaged  in  carrying  on  the 
business  of  a  distiller  defrauds  or  attempts  to  defraud  the 
United  States  of  the  tax  on  the  spirits  distilled  by  him,  or  any 
part  thereof,"  he  shall  be  punished,  does  not  so  describe  the 
offense  as  to  give  the  defendant  notice  of  the  nature  and  cause 
of  the  accusation,  and  therefore  an  indictment  alleging  the 
offense  in  the  language  of  the  statute  is  insufficient. '  The  last 
clause  of  section  78  of  the  act  of  Congress,  approved  July  20, 
1868  (15  St.  at  L.  159),  entitled  "an  act  imposing  taxes  on 
distilled  spirits  and  tobacco,"  contains  no  exception  so  incor- 
porated in  the  body  of  the  enactment  that  it  must  be  nega- 
tived in  an  indictment  founded  on  the  clause.*  An  indictment 
under  §  3177,  for  hindering  a  collector  of  the  revenue  from 
entering  a  building  where  articles  subject  to  tax  are  made  or 
kept,  need  not  aver  that  the  defendant  concealed  the  said 
articles,  but  is  bad  if  it  does  not  show  the  authority  under 

»  U.  a  v.  Rennecke,  28  Fed.  Rep  847. 

•  U.  S.  ▼.  Anthony,  14  Blatchf .  92. 

»  U.  S.  T.  Nunnemacher,  7  Bub.  129. 

•  U.  S.  V.  Ulrici,  8  DilL  582. 

»  U.  S.  V.  StatoD,  2  Flip.  819. 

•  U.  S.  T.  Imsand,  1  Woods  581. 
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which  the  officer  acted.*  On  the  trial  of  an  indictment  for 
the  fraudulent  removal  of  distilled  spirits  from  the  distillers^ 
bonded  warehouse,  under  section  45  of  the  internal  revenue 
act  of  July  13,  1866,  it  is  not  necessary  for  the  United  States 
to  prove  that  the  warehouse,  from  which  it  is  averred  the 
spirits  were  removed,  had  been  designated  or  authorized  as 
such  by  an  officer  of  the  revenue  department.  The  court  will 
take  notice,  judicially,  that  the  statute  requires  every  distiUer 
to  provide  such  a  warehouse ;  and  a  jury  may  legally  act  on 
the  presumption  that  the  distiller  has  complied  \vith  the  law, 
and  has  a  warehouse,  as  required  by  the  statute.'  In  an 
indictment  under  §  3296,  for  the  removal  and  concealment  of 
spirits,  where  defendant  pleaded  that  the  spirits  had  been 
removed  from  the  designated  place  of  deposit  to  an  adjoining 
smoke-room,  to  prevent  waste  from  leakage,  and  not  to  defraud 
the  government,  the  jury  are  justified  in  acquitting,  if  they 
find  that  the  act  of  removal  was  not  willful,  in  the  sense  not 
only  of  voluntary,  but  also  with  a  bad  purpose.*  Section  23 
of  the  act  of  July  13,  1866  (14  St.  at  L.  153),— punishing  a 
distiller  who  shall  carry  on  business  without  payment  of  a 
special  tax, —  is  not  repealed  by  section  5  of  the  act  of  March 
31,  1868  (15  St.  at  L.  59), — which  punishes  every  distiller 
who  shall  defraud  or  attempt  to  defraud  the  United  States  of 
the  tax  on  the  spirits  distilled  by  him, — although  the  mini- 
mum punishment  under  the  former  law  is  regulated  by  the 
amount  of  spirits  unlawfully  distilled.*      U.  S.  Eev.   St.  § 

"  U.  S.  T.  Fears,  8  VV^oods  610. 

*  U.  S.  V.  Harries.  2  Bond  811.    See  also  U.  S.  y.  Smith,  Id.  328. 

*  U.  S.  V.  Smith,  27  Fed.  Rep.  864. 

*  U.  S.  V.  Cushman,  1  Low.  414.  Spirits  consigned  to  A.  am\red,  and  he 
was  notified  by  the  carrier  of  their  arrival.  He  surrendered  his  biU  of  lad- 
ing, paid  the  freight,  sold  the  spirits  to  a  third  party,  and  gave  such  party 
an  order  to  receive  the  spirits,  on  which  such  party  the  next  day  received 
the  spirits,  and  removed  the  same  to  his  own  premises.  A.  was  indicted, 
under  U.  S.  Rev.  Stat.,  for  omitting  to  enter  the  spirits  in  his  book  at  the 
time  of  sending  them  out  of  his  stock  and  possession.  Held,  that  such 
removal  of  the  spirits  was  a  removal  from  the  stock  and  possession  of  the 
defendant,  within  the  meaning  of  said  statutes.— U.  S.  v.  Miller,  14 
Blatchf .  98.  The  offenses  of  violating  the  internal  revenue  laws,  under 
Rev.  St.  §§  8242,  8244,  are  punishable  by  a  fine  of  not  leas  than  $1,000,  nor 
more  than  |6,000,  and  imprisonment  not  less  than  six  months,  nor  more 
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3296,  which  makes  it  indictable  to  remove  distilled  spirits 
from  a  government  warehouse  before  the  lien  for  taxes  is  sat- 
isfied, has  no  application  to  the  larceny  of  sach  spirits,  and 
the  latter  offense  is  triable  in  the  State  courts.^ 

§  521.  Eyasions  of  stamp  duty — (a)  As  respects  spirits. — 
An  indictment  under  Bev.  St. ,  §  3324,  for  failure  to  obliterate 
the  stamp  upon  a  cask  of  spirits,  after  it  had  been  emptied, 
cannot  be  sustained,  in  a  case  in  which  it  appeared  that  the 
cask  was  removed  from  the  place  where  it  had  been  while  the 
sale  of  its  contents  was  going  on,  as  soon  as  the  spirits  had 
ceased  to  run  from  the  faucet,  with  the  intention,  when  assist- 
ance should  be  obtained,  of  pouring  what  was  left  out  of  it 
through  the  bung-hole,  if  this  latter  be  done  within  a  reason- 
able time  after  such  removal."  It  is  only  where  the  cancelled 
or  used  stamp  on  a  liquor  package  was  removed  intentionally 
without  being  defaced  or  destroyed,  that  having  it  in  one's 
possession  is  made  an  offense  by  XT.  S.  act  of  March  1,  1879,  § 
12,  the  section  differing  from  the  former  provision  of  Eev.  St. 
§3324.* 

than  two  years.  Rev.  St.  §§  6589,  5541,  5542,  provide  that  a  sentence  of 
the  United  States  courts  to  imprisonment  for  more  than  one  year,  or  to 
imprisonment  at  hard  labor,  may  be  ordered  to  be  executed  in  a  State 
prison  or  penitentiary.  Held,  that  the  punishment  which  may  be  imposed 
for  these  offenses  is  "  infamous,"  and  the  prosecution  must  be  by  indict- 
ment or  presentment  of  the  grand  jury,  and  not  by  information. — U.  S.  v. 
Johanneeen,  85  Fed.  Rep.  411.  What  wiU  constitute  a  conspiracy  to 
defraud  the  revenue  of  the  tax  on  spirits,  under  the  act  of  March  2,  1867,— 
determined. —  IT.  S.  v.  Rindskopf ,  6  Biss.  259.  Requisite  proof  on  an  indict- 
ment for  conspiring  to  defraud  the  revenue  by  removing  or  concealing  dis- 
tiUed  spirits, — explained,  in  a  charge  to  the  jury.— U.  S.  v.  Nunnemacher, 
7  Biss.  Ill;  U.  S.  v.  Gtoldberg,  Id.  175. 

>  State  V.  Harmon,  104  N.  G.  792. 

'  IT.  S.  V.  Buchanan,  4  Hughes  487. 

»  U.  S.  V.  Spiegel,  116  U.  S.  270.  It  is  provided  by  U.  S.  Rev.  St.  §  8824, 
•*  that  every  person  ♦  *  *  who  removes  any  stamp  provided  by  law, 
from  any  cask  or  package  containing,  or  which  had  contained,  distiUed 
spirits,  without  defacing  and  destroying  the  same  at  the  time  of  such 
removal,  or  who  aids  or  assists  therein,  *  *  •  shall  be  deemed  guilty  of 
a  felony. "  Two  persons  were  jointly  indicted  under  that  section  and  pleaded 
guUty.  On  a  motion  in  arrest  of  judgment,  held:  1.  The  section  does  not 
apply  only  to  domestic  spirits,  or  only  to  spirits  produced  in  a  licensed  dis- 
tiUery,  or  only  to  a  stamp  lawfully  affixed.    2.  The  indictment  need  not  set 
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{i)  As  respecta  tobacco  wnd  snuff, — ^Every  person  who  has 
in  his  possession  y  not  in  a  manufactory,  manufactured  tobacco, 
in  any  quantity,  unstamped,  whether  the  same  is  refose  and 
worthless  or  otherwise,  or  whether  it  had  been  purchased  to 
be  re-manufactured  into  snuff  or  not,  or  whether  a  tax  had 
been  paid  on  it  prior  to  the  passage  of  the  act  of  Congress 
making  it  criminal  to  have  in  possession  unstamped  manufac- 
tured tobacco,  is  liable  for  the  penalty  imposed  in  section  71 
of  the  act  of  1868  (15  St.  at  L.  156).  The  gist  of  the  offense 
is  having  in  possession  unstamped  manufactured  tobacco,  irre- 
spective of  the  considerations  of  value,  purpose,  or  payment  of 
the  tax.*  The  offense  created  by  §  3397,  of  affixing  to  a  box 
containing  cigars  a  stamp  in  the  similitude  or  likeness  of  a 
customs  stamp  required  to  be  used  by  the  laws  of  the  United 
States,  may  be  committed  by  affixing  to  a  box  containing 
domestic  cigars,  not  imported,  and  subject  only  to  an  internal 
revenue  tax,  and  on  which  such  tax  has  been  duly  paid,  a 
stamp  in  the  similitude  or  likeness  of  a  customs  stamp  required 
to  be  used,  by  section  2804,  on  a  box  of  imported  cigars.* 
All  persons  who  deal  in  tobacco  are  not  liable  to  pay  a  special 
tax ;  and  therefore  an  indictment  which  charges  that  a  person 
was  a  dealer  in  tobacco  without  paying  the  special  tax,  is  not 

out  the  stamp  verbatim,  or  state  its  contents,  if  it  describes  it  by  iis  statu- 
tory designation;  nor  need  it  charge  an  intent  to  use  the  stamp  again,  or  an 
intent  to  defraud  the  United  States,  or  knowledge  by  the  accused  that  the 
cask  contained  distilled  spirits.  3.  The  charge  of  a  fraudulent  removal  of 
a  stamp  is,  after  a  plea  of  guilty,  to  be  taken  as  the  charge  of  an  intent  to 
defraud  the  United  States.  4.  An  indictment  under  said  section  will  not 
lie  against  two  pei*8ons  jointly.  5.  It  cannot  be  objected,  on  a  motion  in 
arrest  of  judgment,  that  two  separate  offenses  are  charged  in  each  count 
of  the  indictment.— U.  S.  v.  Bayaud,  21  Blatchf.  287. 

1  U.  S.  V.  Keyes,  10  Fed.  Rep.  876.  Section  8868  provides  inter  alia  that 
<<  no  manufactured  tobacco  shaU  be  sold  or  offered  for  sale  unless  put  up 
in  packages  and  .stamped  as  prescribed  in  this  chapter,  except  at  retail,  by 
retail  dealers,  from  loooden  packages  stamped  as  provided  in  this  chapter.*" 
Held,  that  a  sale  by  a  retail  dealer,  in  the  conne  of  his  business,  from  a 
wooden  package  properly  stamped,  of  part  of  the  tobacco  to  another  retail 
dealer,  who  proposed  to  sell  it  again,  is  a  retailing  within  the  exciting 
clause.  The  vendor  is  not  answerable  for  the  acts  of  the  purchaser,  and 
need  not  concern  himself  as  to  his  intentions.— U.  S.  v.  Jenldnson,  15 
Fed.  Rep.  908. 

» U.  S.  V.  Jacoby,  12  Blatchf,  491. 
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sufficient,  bnt  the  indictment  should  also  show  that  he  was 
such  a  dealer  as  is  required  to  pay  such  tax.  *  So  an  affidavit 
stating  that  a  party  on  trial  ^^sold  tobacco"  will  not  support 
an  information  charging  the  accused  with  carrying  on  the 
business  of  a  retail  dealer  in  tobacco  without  paying  the 
special  tax.'  Section  1024,  authorizing  the  joinder  of  charges 
of  the  same  class,  does  not  authorize  the  joinder  of  a  charge  of 
carrying  on  the  business  of  selling  liquor  without  paying  the 
special  tax,  with  a  charge  of  carrying  on  the  business  of  selling 
tobacco  without  paying  the  special  tax.'  The  possession  of 
parts  of  internal  revenue  stamps  which  had  been  previously 
used  upon  snuff  jars  does  not  constitute  an  offense  within  the 
terms  of  §  3376,  relating  to  the  fraudulent  possession  of 
canceled  stamps,  although  the  faxjts  indicate  a  fraudulent  pur- 
pose upon  the  part  of  the  defendant.* 

(c)  Issuing  unstamped  instruments. —  An  indictment  charg- 
ing the  defendant  with  issuing  an  unstamped  receipt  is 
sufficient  if  it  sets  out  the  offense  in  the  language  of  the 
statute.  It  is  the  giving  of  a  receipt  for  a  sum  exceeding  $20, 
and  not  the  payment  of  the  money,  which  requires  a  stamp.  * 
Proof  of  issuing  an  instrument  unstamped,  which  by  law 
should  have  been  stamped,  is  sufficient,  in  the  first  instance, 
to  warrant  a  conviction.  The  jury  are  to  presume  that  the 
defendant  knew  the  requirements  of  the  law  and  intended  to 
evade  it,  in  the  absence  of  some  explanation  from  him.* 

§  622.  False  tax  lists Rev.  St.  Ind.  1881,  §  2150,  pro- 
vides that  ''whoever,  when  requested  by  the  assessor,  *  *  * 
fails  to  give  a  true  list  of  all  his  taxable  property,  or  to  take 
and  subscribe  any  oath  in  that  behalf,  as  required  by  law, 
*  *  *  shall  be  fined  not  more  than  $500,  nor  less  than  $10." 
Section  6339,  requires  the  tax-payer  to  give  a  true  list,  and 
provides  that,  if  he  shall  "  give  a  false  or  fraudulent  schedule 

>  U.  8.  V.  Howard,  1  Sawyer  507. 

»  U.  S.  V.  Strickland,  25  Fed.  Rep.  469. 

s  IT.  S.  V.  Gaston,  28  Fed.  Rep.  848. 

*  U.  8.  V.  Loup,  1  McCrary  168;  1  Fed.  Rep.  696. 
»  U.  S  V.  Moore,  11  Fed  Rep.  248. 

•  U.  S.  V.  Learned,  1  Abb.  U.  S.  483. 
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or  statement,"  he  shall  be  ^'liable  to  a  penalty  of  not  less 
than  $50,  nor  more  than  $5,000,  to  be  recovered  in  any 
proper  form  of  action  in  the  name  of  the  State.'*  The  latter 
section  does  not  violate  the  provision  of  the  bill  of  rights 
that  a  person  shall  not  be  twice  punished  for  the  same  offense. 
The  offenses  in  the  two  sections  are  different.'  The  com- 
plaint, in  a  prosecution  under  that  statute,  must  aver  that 
defendant  was  a  resident  of  the  township.* 

§  523.  Fraudulent  packing  of  cotton. — In  Alabama,  it  i» 
not  essential,  in  order  to  constitute  the  offense  of  fraudulently 
packing  or  baling  cotton,  under  Code,  §  4398,  that  the 
sand  or  other  worthless  foreign  substance  should  be  put  into 
the  interior  of  the  bale  and  concealed  by  surrounding  or  plat* 
ing  with  clean  cotton,  so  as  to  escape  detection  by  the  ordi- 
nary modes  of  sampling ;  nor  does  it  matter  whether  such 
foreign  substance  be  put  in  the  cotton  while  in  the  gin-house, 
or  at  th^  press  while  the  cotton  is  being  packed  in  bales.  ^ 
And  an  indictment  under  §  4398  is  not  vitiated  by  use  of  the 
term  "  sand-packing;"  this  being  a  term  generally  understood 
and  certain.*  In  South  Carolina,  to  authorize  a  conviction 
under  an  indictment  for  fraudulently  packing  cotton,  the 
guilty  knowledge  of  the  defendant  must  be  shown  in  addition 
to  the  proof  that  it  was  fraudulently  packed  at  the  defend* 
ant's  gin  by  his  employes.* 

§  524.  Illegal  sale  or  purchase  of  cotton. — Under  Ala. 
Code  1876,  §  4369,  making  it  a  misdemeanor  "to  buy,  sell, 
receive,  barter,  or  dispose  of ' '  farm  products  after  sunset,  an 
agent  of  a  mortgagee  who  receives  from  the  mortgagor  cotton, 
the  subject  of  the  mortgage,  within  the  prohibited  hours,  is 
liable.*  Under  the  statute  prohibiting  unlawfully  buying 
cotton  in  the  seed  which  was  produced  in  Lowndes  county^ 

'  Durham  v.  State,  117  Ind  477. 
«  Burgh  V.  State,  108  Ind.  132. 
»  Daniel  v.  State,  61  Ala.  4. 
*Id. 

*  State  V.  Pitts,  18  Rich.  27. 

•  Reese  v.  State,  73  Ala.  18. 
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the  indictment  should  contain  the  name  either  of  the  owner  of 
the  cotton,  or  of  the  person  from  whom  the  purchase  was 
made/  So  also  of  the  statute  prohibiting  the  receiving  or 
disposing  of  seed-cotton  after  sunset  and  before  sunrise.' 
Under  a  statute  entitled,  ^^  An  act  to  prohibit  the  sale  of  seed- 
cotton  between  the  time  of  the  setting  and  rising  of  the  sun" 
prohibiting  such  sale  "  between  the  hours  of  sundown  and  sun- 
rise of  any  day,"  the  time  within  which  the  sale  is  forbidden 
is  between  sunset  and  the  next  succeeding  sunrise,  and  the 
offense  is  sufficiently  charged  in  an  indictment  alleging  a  sale 
**at  nine  o'clock  in  the  night  of  the  same  day."  * 

§  525.  Selling  property  not  owned^  or  subject  to  lien. — 

In  Alabama,  an  indictment  found  before  the  Code  of  1876 
became  operative,  charging  that  the  defendant  ''  did  remove, 
conceal,  or  sell  one  yoke  of  oxen,  personal  property,  for  the 
purpose  of  hindering,  delaying,  or  defrauding  C.  C.  who  had 
a  claim  thereto  under  a  written  mortgage,  with  a  knowledge 
of  the  existence  of  such  mortgage, '^  is  sufficient.*  Though  a 
mortgagee  is  bound  civilly  by  an  assignment  of  the  mortgage, 
executed  by  another  as  his  agent,  his  silent  partner  being  pres- 
ent at  the  time,  and  by  the  representations  of  the  partner  that 
the  mortgage  debt  was  the  only  claim  held  by  the  firm  against 
the  property,  he  cannot  be  held  criminally  unless  it  be  shown 
that  he  knew  or  had  knowledge  of  the  transfer  and  represen- 
tations.* It  appearing,  on  an  indictment  for  removing  mort- 
gaged property,  that  defendant's  wife  acted  as  agent  both  of 
her  husband  and  the  mortgagee  in  having  the  cotton  shipped 
to  Eome  via  Owen's  Landing,  her  acts  within  the  scope  of 
her  agency,   should  have  been  received  in  evidence.*      In 

1  Grattan  v.  State,  71  Ala.  844. 
'  Ruseell  v.  State,  71  Ala.  848. 

•  State  V.  Padgett,  18  S.  C.  817. 
«  Atwell  V.  State,  68  Ala.  61. 

•  Foster  t.  State,  88  Ala.  182. 

•  Dyer  v.  State,  88  Ala.  225.  On  an  indictment  for  removing  mortgaged 
property,  it  appeared  that  the  mortgagee's  letter  of  instruction  to  defend- 
ant's wife  was  to  have  a  bale  of  the  mortgaged  cotton  shipped  to  Rome,  6a. , 
and  his  verbal  instruction  to  defendant  himself  was  to  "  haul  the  cotton  to 
Owen's  Landing,  and  ship  it  to  Borne."    Heldf  that  the  delivery  of  the 

95 
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Arkansas,  an  indictment  for  seUing  mortgaged  property  must 
shoAv  not  only  that  the  mortgage  was  recorded  or  filed  with 
the  clerk  as  a  record,  but  also  that  it  was  acknowledged ;  and 
it  would  be  better  to  state  the  name  of  the  purchaser  or  that 
his  name  Avas  unknown/  A  cropper  on  shares  has  such  an 
interest  in  the  crop  as  is  the  subject  of  mortgage,  and  for  the 
sale  of  which,  when  mortgaged,  and  the  mortgage  recorded, 
he  will  be  guilty  of  a  felony.  In  order  to  find  one  guilty  of 
selling  mortgaged  property,  it  is  not  necessary  that  the  jury 
find  that  he  sold  it  with  the  felonious  intent  to  deprive  the 
mortgagee  of  his  debt.'  In  California,  the  giving  of  a  mort- 
gage upon  land  by  a  party  who  has  already  conveyed  his  title 
to  another  by  deed,  is  not  disposing  of  the  land  within  the 
meaning  of  the  statute,  which  makes  it  a  felony  to  fraudu- 
lently sell  land  after  having  once  sold  it.  The  word  '*  sell" 
as  used  in  the  statute,  does  not  include  a  mortgage.'  In 
Georgia,  under  Code  §  4600,  which  provides  that  if  the  mort- 
gagor wrongfully  disposes  of  mortgaged  property,  he  shall  be 
guilty^of  a  misdemeanor,  i^  loss  ensue  to  the  mortgagee,  it  is 
immaterial  that  the  mortgagor  has  other  property.*  The  pro- 
vision of  §  4600,  inflicting  a  fine  of  double  the  amount  of  the 
mortgage  debt  on  any  mortgagor  who  sells  or  disposes  of  the 
mortgaged  property  with  intent  to  defraud  the  mortgagee,  is 
not  in  conflict  with  Const.  (Code,  §  5001),  forbidding  the 
imposition  of  excessive  fines.'  A  conviction  of  a  mortgagor 
for  selling  or  disposing  of  the  mortgaged  property  in  fraud  of 
the  rights  of  the  mortgagee  can  be  had  under  Act  Oct.  13, 
1887,  amending  §  4600,  if  the  sale  took  place  after  the  passage 

cotton  at  Owen's  Landing,  where  it  was  destroyed  by  fire,  was  not  a 
delivery  to  the  mortgagee,  at  his  subsequent  risk.— Dyer  t.  State,  supra. 
An  indictment  for  removing  mortgaged  property  charged  that  the  mortgage 
lien  covered  two  cows  and  two  calves.  The  mortgage  purported  to  be  given 
on  two  cows.  Held,  no  variance,  as  the  offspring  of  mortgaged  animaJs, 
which  are  bom  after  the  making  of  the  mortgage,  are  subject  to  the  hen. 
of  such  incumbrance. — Id. 

»  State  V.  Harberson,  43  Ark.  878. 

>  Beard  y.  State,  48  Ark.  284. 

«  People  V.  Ck)x,  45  Cal.  842. 

*  Coleman  v.  Allen.  79  Ga.  637. 

*  Conley  v.  State,  85  Ga.  348. 
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of  the  act,  thoagh  the  mortgage  may  have  been  given  prior 
thereto.  The  words,  *  *  otherwise  dispose  of  the  property, ' ' 
as  used  in  §  4600,  mean  a  disposition  in  the  nature  of  a  sale ; 
and  where  defendant  disposed  of  his  property  to  a  corporation, 
and  recognized  such  disposition,  it  is  a  sale  within  the  mean- 
ing of  the  act. '  In  Iowa,  where  a  mortgage  of  personal  prop- 
erty provides  that  if  the  mortgagor  removes  it  from  the  county, 
the  mortgagee  may  take  possession  and  sell  it,  a  removal  and 
sale  of  it  in  another  State,  does  not  constitute  an  offense 
indictable  in  the  county  where  the  mortgage  was  executed.* 
In  Maine,  an  indictment  for  a  fraudulent  conveyance  under 
Rev.  St.  ch.  126,  §  3,  is  not  supported  by  proof  that  the 
accused,  assignee  of  a  note  and  mortgage,  assigned  the  same  to 
a  daughter  of  an  assignee  of  the  equity  of  redemption,  in  order 
to  defraud  an  assignor.'  In  Massachusetts,  in  an  indictment 
on  Gen.  St.  ch.  161,  §  59,  charging  defendant  with  conveying 
in  mortgage  incumbered  real  estate  without  disclosing  the 
incumbrance,  the  allegation  that  the  consideration  for  the 
conveyance  was  the  payment  of  a  certain  sum^of  money,  is  not 
supported  by  proof  that  the  defendant,  to  secure  release  from 
arrest,  gave  a  note,  secured  by  the  mortgage  in  question,  in 
settlement  of  his  debt  to  the  grantee  and  costs  of  suit  thereon.* 
In  a  trial  for  selling  mortgaged  chattels  without  giving  the 
purchaser  notice  of  the  mortgage,  it  need  not  be  shown  that 
the  sale  was  made  with  intent  to  defraud,  since  such  intent 
may  be  inferred  from  the  intentional  making  of  the  sale.  *  In 
a  criminal  action  for  selling  a  horse,  held  by  defendant  under 

*  State  V.  JuUen,  48  Iowa  445.  The  f oUowing  receipt  was  executed  by  the 
defendant:  "Received  from  Wm.  Petrie  178K  bushels  wheat,  quality  as 
per  sample  preserved,  to  be  stored  imtil  he  is  ready  to  seU."  Held,  that  the 
shipment  of  the  wheat  out  of  the  State  by  the  defendant  whUe  the  receipt 
was  outstanding  rendered  him  criminally  liable,  under  §  4088  of  the  Code, 
and  that  evidence  tending  to  show  that  the  shipment  was  made  with  the 
knowledge  and  verbal  consent  of  the  owner  of  the  wheat  was  immaterial 
and  properly  rejected,  the  statute  being  designed  to  protect  third  persons 
who  may  purchase  the  receipt,  as  weU  as  the  one  to  whom  it  is  issued. — 
State  T.  Stevenson,  52  Iowa,  701. 

*  State  V.  Chapman,  68  Me.  477. 

*  Com  V.  Williams,  127  Mass.  285.    And  see  Com.  v.  Harriman,  Id.  287. 
»  Com.  V.  Cutler,  26  N.  E.  Rep.  855. 


756  LABCBNY  AND  KINDSBD  OFFENSES.        [  §  525. 

a  conditional  contract,  with  intent  to  defraud,  the  court  prop- 
erly refused  to  charge  that  the  fact  that  defendant  sold  the 
horse  before  it  fully  became  his  property  would  not  raise  an 
inference  of  fraudulent  intent,  and  submitted  the  evidence  of 
this  fact,  together  with  the  other  evidence  in  the  case,  to  the 
jury.*  In  Michigan,  the  provision  of  Comp.  L.  §7190, — ^mak- 
ing it  a  misdemeanor  to  remove  property  to  prevent  a  levy, — 
only  applies  to  such  property  as  is  capable  of  removal  and  con- 
cealment,  and  not  to  a  fraudulent  conveyance  of  real  estate. 
The  receiver  is  as  liable  as  the  remover."  Pub.  Acts  1889, 
No.  18,  providing  that  if  any  person  shall  embezzle  mortgaged 
chattels  with  intent  to  defraud  the  mortgagee,  which  shall  be 
of  the  value  of  $25  or  more,  he  shall  be  deemed  guilty  of  a 
felony,  refers  to  the  value  of  the  property,  and  not  of  the 
mortgagee's  interest  therein.'  In  Minnesota,  an  allegation  of 
a  fraudulent  sale  of  mortgaged  personal  property  to  one  A. 
and  divers  other  unknown  persons  charges  only  one  offense.* 
In  Mississippi,  the  offense  of  removing  from  the  county  prop- 
erty subject  to  a  lien,  without  immediately  discharging  the 
same,  as  defined  by  Code,  §  2909,  is  not  committed  by  a  mere 
sale  to  one  who  afterwards  removes  the  property  from  the 
county.     And  an  affidavit  which  fails  to  state  that  defendant 

'  Com,  T.  Reed,  150  Mass.  67.  Under  an  indictment  for  oonveying 
incumbered  property  without  informing  the  grantee  of  the  incumbranoe, 
there  was  evidence  that  from  loss  of  memory  the  grantor  might  not  have 
been  aware  of  the  incumbrance.  Held,  that  evidence  that  just  before  the 
conveyance  defendant  had  met  with  a  large  loss  of  property  was  admissible. 
--Com.  V.  Brayman,  186  Mass.  488. 

*  People  V.  Detroit  Police  Justice,  41  Mich.  22i, 
»  People  V.  Shultz,  48  N.  W.  Rep.  298. 

*  State  V.  Williams,  83  Minn.  687.  The  indictment  aUeged  that  defend-  I 
ant  executed  a  mortgage,  '*  of  which  a  true  copy  is  hereto  attached,  maiiced 
Exhibit  A  J  and  hereby  made  a  part  hereof.*'  A  copy  of  the  mortgage  thus 
marked,  was  attached.  Hdd,  that  while  the  practice  of  attaching  an 
instrument  as  an  exhibit,  instead  of  incorporating  it  into  the  body  of  the 
indictment,  is  a  loose  and  objectionable  practice,  not  to  be  encouraged,  yet 
upon  demurrer,  the  exhibit  must  be  deemed  a  part  of  the  indictment.  The 
expression  '*  having  conveyed  by  mortgage,"  as  used  in  this  statute,  simply 
means,  ''having  executed  a  mortgage."  It  is  not  necessary  to  allege  in  the 
indictment  that  the  defendant  was  the  owner  of  the  property  mortgaged. 
—Id. 
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did  not  immediately  discharge  the  lien  charges  no  ofTense.' 
In  Missouri,  an  indictment  under  Wag.  Stat.,  §  52,  p.  462, 
for  making  a  deed  for  land  without  reciting  an  existing  mort- 
gage covering  th^  same  property,  is  bad,  unless  it  gives  a  par- 
ticular description  of  the  land.  It  is  not  sufficient  to  designate 
it  as  ^^  certain  house  and  lot  in  Humansville,  Polk  county, 
Missouri."*  In  New  Hampshire,  an  indictment  under  Gen. 
St.,  ch.  257,  §6,  prohibiting  the  making  of  a  conveyance 
without  giving  information  of  an  incumbrance,  is  defective  in 
omitting  an  averment  of  neglect  to  give  the  information  before 
payment  of  the  consideration.*  In  New  York,  an  indictment 
for  conveying  away  property  with  intent  to  defraud  creditors 
need  not  set  forth  the  character  of  the  debts  or  the  manner  in 
which  they  arose.  But  debts  contracted  by  the  accused  after 
the  alleged  date  of  conveyance  cannot  be  proved;  and  his 
testimony  on  a  supplementary  proceeding  cannot  be  intro- 
duced in  evidence.*  In  North  Carolina,  justices  of  the  peace 
have  exclusive  original  jurisdiction  of  the  offense  of  disposing 
of  mortgaged  property.'  An  indictment  under  the  act  of 
1873,  ch.  31,  is  fatally  defective,  if  it  fails  to  set  forth  that 
the  lien  was  in  force  at  the  time  of  sale,  the  party  to  whom 
«old,  and  the  manner  of  disposition.*  And  such  an  indictment 
cannot  be  sustained  where  it  appears  that  the  defendant  is  an 
infant.  The  alleged  disposition  was  a  disaffirmance  of  the 
<x>ntract,  and  renders  it  void.*  Where,  on  indictment  for 
selling  mortgaged  property  with  intent  to  defraud  the  mort- 
gagee, it  appears  that  other  property  included  in  the  mortgage 
was  not  disposed  of,  it  is  error  to  charge  that  the  law  pre- 
sumes the  intent  if  the  act  was  willfully  and  knowingly  done, 
AS  this  is  not  true  where  the  act  would  not  naturally  and 
necessarily  produce  the  specified  result ;  but  whether  it  would 

1  Polk  V.  State,  65  Miss.  488. 
'  State  V.  Jones,  68  Mo.  107. 
»  State  V.  Bryant,  58  N.  H.  79. 

*  Loomis  V.  People,  19  Hun  601. 

'  State  V.  Ham,  88  N.  G.  690.    Compare  State  v.  Jones,  Id.  667. 

•  State  V.  Burns,  80  N.  C.  876. 

^  State  V.  Howard,  88  N.  G.  650. 


758  LARCENY   AND   KINDBED   OFFENSES.  [  §  525. 

is  a  question  for  the  jury.'     In  Ohio,  Eev.  St.,  §  7079,  mak- 
ing it  punishable  to  convey  land  without  title,  applies  as  well 
to  instruments  purporting  to  convey  lands  situated  beyond 
the  territorial  limits  of  that  State  as  to  those  purporting  to 
convey  lands  within  such  limits.     The  provisions  of  that 
section  are  not  repugnant  upon  the  ground  that  by  their  terms 
it  is  made  an  offense  to  convey  land,  where  the  party  has  no 
title,  and  an  indictment  charging  that  the  accused  sold  and 
conveyed  the  land  is  not  subject  to  the  objection  that  two 
offenses  are  charged  therein.     In  an  indictment  under  such 
section,  it  is  not  essential  that  a  copy  of  the  deed  be  set  forth ; 
nor  is  it  necessary,  where  the  instrument  purports  to  convey 
land  situated  in  another  State,  to  aver  in  the  indictment,  in 
terms,  that  the  deed  was  in  the  form  of  a  proper  conveyance 
of  land  under  the  laws  of  such  State.     It  is  sufficient  if  it  be 
averred  in  the  indictment  that  the  conveyance  was  by  deed  of 
general  warranty.*    In   South  Carolina,    under  the  statute 
making  it  a  misdemeanor  willfully  and  knowingly  to  sell 
property  covered  by  a  lien  without  giving  notice  of  the  lien,  a 
sale  without  giving  notice  of  a  lien  of  which  the  vendor  was 
ignorant,  is  no  offense.     But  the  vendor's  ignorance  of  the 
judgment  lien   being  disputed,   a  request   to  charge,  which 
ignored  the  lien  of  the  judgment,  was  properly  refused.     The 
offense  of  selling  is  but  one  offense  under  this  act,  however 
many  liens  may  have  existed  at  the  time,  and  the  judge  there- 
fore properly  refused  both  to  require  the  solicitor  to  indicate 
which  one  of  the  three  liens  be  relied  upon,  and  to  grant  a 
motion  in  arrest  of  judgment,  based  upon  this  objection.     The 
lien  of  a  judgment  is  as  much  within  the  meaning  of  this  statute 
as  a  mortgage  or  other  lien.'     In  Texas,  an  indictment  which 
charges  defendant  with  selling  property  conditionally  mort- 
gaged with  intent  to  defraud,  but  fails  to  charge  that  tiie 
mortgage  had  become  absolute  by  the  happening  of  the  condi- 
tion before  the  sale,  is  bad/    It  is  essential  to  aver  that  the 

1  State  V.  Manning,  107  N.  C.  910.    See  also,  State  ▼.  Piokens,  79  N.  C. 
652;  State  v.  Woods,  104  N.  C.  898. 

*  Kerr  y.  State,  86  Ohio  St.  614. 

*  State  ▼.  Johnson.  20  S.  C.  887. 

*  State  T.  Devereux,  41  Tex.  888. 
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mortgage  was  valid,  subsisting,  and  unpaid  at  the  time  the 
offense  is  alleged  to  have  been  committed.  The  fraudulent 
intent  is  the  gist  of  the  offense,  and  must  be  sufficiently 
averred  and  proved.'  The  indictment  must  allege  that  the 
lien  was  in  writing,  and  that  the  injured  part^i  was  the  holder 
of  the  lien."  An  indictment  for  * 'disposing  of  "  mortgaged 
property  is  fatally  defective  which  does  not  allege  the  name  of 
the  person  to  whom  it  was  disposed  of,  nor  that  he  was 
unknown  to  the  grand  jury."  An  indictment  which  alleges 
that  a  mortgagor  did  *'  run ''  the  mortgaged  property  out  of 
the  State,  instead  of  using  the  statutory  word  ''remove,"  is 
sufficient.*  Where  the  indictment  for  unlawfully  selling  a 
mortgaged  horse  alleges  the  brand,  age,  and  color  of  the  horse, 
these  allegajbions  must  be  proved.*  Where  the  indictment 
describes  the  mortgaged  property  as  being  grown  on  the 
^'  McLame  Farm,"  evidence  that  the  farm  was  known  both  as 
the  ' '  McLame  Farm ' '  and  the  ' '  McNamee  Farm ' '  does  not 
constitute  a  fatal  variance.*  Evidence  that  defendant  had  pre- 
viously sold  property  other  than  that  charged,  in  the  indict- 
ment, but  covered  by  the  mortgage,  is  admissible  on  the 
question  of  defendant's  motive  in  subsequently  disposing  of 
the  property  for  which  he  was  being  tried. '  A  baU-bond 
which  recites  that  the  principal  is  charged  with  "  unlawfully 
selling  mortgaged  property ' '  does  not  state  any  offense  known 
to  the  laws  of  Texas.* 

§  526.  Unlawful  removal  of  crops. — ^In  Alabama,  one 
who  has  assigned  a  mortgage  on  a  crop,  and  has  acquired  a 
landlord's  claim  for  unpaid  rent,  is  not  criminally  liable  for 
removing  the  crop,  if  he  acquired  the  lien  after  transferring 
the  mortgage,  nor  if  he  acquired  it  before,  unless  he  knew  that 

1  SatcheU  t.  State,  1  Tex.  App.  488. 

•  Moye  ▼.  State,  9  Tex.  App.  88. 

•  Smith  ▼.  State,  2»  Tex.  App.  677;  Alexander  ▼.  State,  87  Tex.  App.  M; 
Armstrong  v.  State,  27  Tex.  App.  462. 

«  Williams  v.  State,  27  Tex.  App.  258. 

•  Coleman  t.  State,  21  Tex  App.  620.' 

•  Martin  v.  State,  28  Tex.  App.  864. 
'Id. 

•  Gravey  v.  State,  26  Tex.  App.  84. 
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when  the  mortgage  was  transferred  such  representations  had 
been  made  aa  would  estop  him  from  asserting  any  other  Uen.' 
In  Arkansas,  it  is  no  crime  to  remove  from  the  connty  a  crop 
on  which  there  is  an  unrecorded  landlord's  lien.  The  statute 
of  February  3.  1876,  inhibits  the  removal  of  property  only 
when  the  lien  is  recorded.'  In  Louisiana,  it  is  no  valid  objec- 
tion to  an  indictment,  under  Extra  Sessions  of  1870,  act  No. 
8,  §  2,  that  it  charges  the  accused  with  severmg  the  crop  from 
the  soil  of  the  '^succession"  of  a  certain  deceased  person. 
Differently  from  the  conmion  law,  the  ownership  is  laid  in 
the  succession  itself,  and  not  in  the  administrator  thereof.*  In 
North  Carolina,  in  an  indictment  under  the  act  of  1876-7,  ch. 
283,  for  removing  a  crop  without  satisfying  the  lessor's  claims 
for  rent,  etc.,  it  is  sufKcient  to  aver,  in  the  words  of  the 
statute,  that  the  act  was  done  '^  willfully  and  unlawfully," 
leaving  to  the  defendant  to  show  in  excuse,  if  he  can,  that 
such  removal  was  made  in  good  faith  and  for  the  preservation 
of  the  crop.^  But  an  indictment  under  ch.  283,  §  6,  chaiging 
the  removing  ' '  without  satisfying  all  liens  on  said  crop, ' '  is 
bad,  in  not  following  the  words  of  the  statute,  '^  before  satis- 
fying all  liens  held  by  the  lessor  or  his  assigns  on  said  crop."  * 
A  lessor  may  be  indicted  under  such  statute  for  removing  a 
crop  after  having  conveyed  his  interest. ' 

§  527.  Illegal  driving  or  branding  of  cattle. — In  Cah- 
fomia,  an  indictment  under  the  act  of  1874,  p.  50,  §  7, 
declaring  it  a  felony  for  a  person  to  take  up  an  animal  on 
^ '  land  other  than  his  own  for  the  purpose  of  taking  advantage 
of  any  of  the  provisions  of  this  act, ' '  is  fatally  defective  for 
not  stating  what  particular  provision  the  accused  intended  to 
violate.  ^  In  Texas,  an  indictment  for  the  *  *  unlawful  driving 
of  cattle  out  of  the  county,"  etc.,  which  neither  negatives 

1  Foster  v.  State,  88  Ala.  183. 

«  Grace  v.  State,  40  Ark.  97. 

s  State  V.  Brown,  82  La.  An.  1020. 

*  State  T.  Pender,  88  N.  C.  651. 

»  State  V.  Merritt,  89  N.  C.  506;  State  v.  Rose,  90  N.  C.  712. 

*  State  T.  Rose,  supra. 

V  People  T.  Martin,  52  Cal.  201. 
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the  fact  that  they  were  the  property  of  the  defendant,  nor 
alleges  that  they  were  driven  without  the  written  authority 
of  the  owner,  charges  no  ofTense.*  In  such  indictment,  an 
allegation  that  the  accused  willfully  and  fraudulently  drove 
the  cattle  without  the  written  authority  of  the  owner  is  not 
tantamount  to  an  allegation  that  the  cattle  driven  were  not 
the  property  of  the  accused.'  To  constitute  the  offense  of 
illegal  marking  or  branding  it  is  not  sufficient  that  the  accused 
marked  or  branded  an  animal  not  his  own,  without  the  consent 
of  the  owner.  The  intent  to  defraud  is  an  essential  ingredi- 
ent of  the  offense,  and  must  be  established  by  evidence  either 
affirmative  or  negative.  It  cannot  be  inferred  from  the 
naked  fact  that  the  a<^cused  marked  or  branded  an  animal 
not  his  own,  without  the  owner's  consent.*  An  indictment 
for  unlawfully  branding  a  colt,  with  intent  to  defraud,  is  not 
objectionable  because  it  does  not  further  describe  the  colt 
as  an  animal  of  the  horse  species.*  Where  two  yearlings  are 
branded  at  the  same  time  by  one  not  their  owner,  conviction 
for  the  crime  of  branding  one  of  them  is  a  bar  to  a  prosecu- 
tion for  branding  the  other.* 

§  528.  Purchases  forbidden  by  law. — In  Alabama,  under 
Ciode  1886,  §3835,  providing  that  ''any  person  who,  *  *  * 
for  the  purpose  of  hindering,  delaying,  or  defrauding  any 
[other]  person  who  has  a  claim  under  any  *  *  *  lawful 
or  valid  claim,  verbal  or  written,     *    *    *    buys,  receives, 

>  Ck)vuigton  y.  State,  6  Tex.  App.  512. 

*  Long  V.  State,  6  Tex.  App,  642. 

*  Foflsett  V.  State,  11  Tex.  App.  40. 

*  PnUen  v.  State,  11  Tex.  App.  89. 

*  AdamB  v.  State,  16  Tex.  App.  162.  Defendant  was  indicted  for  making 
a  certain  alteration  of  a  brand  on  six  cattle.  Held,  that  evidence  that  the 
alteration  of  the  brand  on  some  of  the  cattle  was  different  from  thataUeged 
was  admissible,  being  of  the  res  ge8t€B,  such  alteration  having  been  made 
at  the  same  time  and  as  part  of  the  same  transaction. — House  v.  State,  15 
Tex.  App.  522.  Pen.  Code,  art.  759,  provides  that  any  person  who  shall 
mark  any  of  certain  enumerated  animals,  including  hogs,  not  his  own,  and 
without  intent  to  defraud,  shall  be  punished  as  though  he  had  stolen  the 
animal  so  marked.  Bie/d,  that  as  the  stealing  of  a  hog  is  a  felony  if  the 
hog  is  worth  more  than  twenty  dollars,  and  a  misdemeanor  only  if  it  is 
worth  leas,  an  indictment  charging  the  marking  of  a  hog  must  aUege  its 
^alue.^Melton  v.  State,  20  Tex.  App.  202. 
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or  conceals  any  [personal]  property,  with  knowledge  of  the 
existence  of  such  claim,  mast,  on  conviction,  be  punished  as  if 
he  had  stolen  the  same, ' '  one  who  bnys,  receives  and  leases 
property  without  knowledge  of  any  claim,  and  then  refoses  to 
inform  claimant  of  its  location,  is  not  guilty  of  a  concealment/ 
In  Texas,  an  indictment  for  purchasing  cattle  without  a  bill  of 
sale,  which  fails  to  allege  the  ownership  of  the  cattle,  is 
defective.* 

§  529.  Fraudulent  concealment  of  property. —  To  sup- 
port an  indictment  imder  Mass.  Gren.  Stat.,  ch.  118,  §106, 
against  a  debtor,  for  secreting  a  portion  of  his  estate  after 
^^ notice"  of  the  filing  of  a  petition  in  insolvency  against 
him,  notice  of  such  filing  must  be  shown ;  the  fact  that  he 
had  actual  knowledge  of  the  filing  is  not  enough.*  An 
indictment  charging  a  fraudulent  concealment  of  property 
^^to  prevent  the  attachment  or  seizure  of  the  same  upon 
mesne  process  or  execution "  is  bad,  the  disjunctive  form  of 
the  charge  rendering  it  uncertain.*  It  is  not  a  defense  under 
the  statute  for  concealing  the  goods  of  a  debtor  to  prevent 
their  being  taken  for  his  debts,  that  defendant,  prior  to  the 
commission  of  the  offense,  was  summoned  as  trustee  of  the 
debtor  in  a  process  of  foreign  attachment  which  was  pending 
at  the  time  of  the  concealment.* 

>  Thomas  v.  State,  9  So.  Rep.  640. 

*  Houston  V.  State,  18  Tex.  App.  506. 

*  Com.  ▼.  Martin,  180  Mass.  465. 

«  State  y.  Naramore,  58  N.  H.  278 

*  State  V.  Johnson,  88  N.  H.  441.  A  judgment  debtor  removed  his  goods 
with  the  intent  of  defeating  the  execution  creditor  in  satisfying  his  jndg^ 
ment.  Held,  that  this  did  not  amount  to  an  intent  to  deftaud  creditors 
within  section  18,  subsection  8,  of  the  English  debtor's  act,  1889.  Section  18 
appUes  to  aU  persons,  whether  they  have  committed  an  act  of  bankruptcy 
or  not.— Regina  ▼.  Rowlands,  46  L.  T.  286;  80  W.  B.  444. 
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CHAPTER  LVIII. 

PIRACT  AND  BOBBERT  ON  THE  HIGH  SEAS. 

§  580.  What  amounts  to  piiaoj. 
681.  Privateering. 
688.  Jurisdictional  questions. 
688.  Indictment;  procedure,  etc. 
684.  Evidence;  guilty  knowledge. 

§  530.  What  amonnts  to  piracy. — A  pirate,  at  common 
law,  is  one  who,  to  enrich  himself,  either  by  surprise  or  force, 
sets  upon  merchants  or  other  traders  by  sea,  to  despoil  them 
of  their  goods.*  A  robbery  at  common  law,  when  committed 
on  the  high  seas,  is  piracy  by  the  act  of  Congress  of  1790,  ch. 
86,  §  8,  and  the  circuit  courts  have  jurisdiction  of  the 
offense.'  Thus,  a  seizure  made  animo  furandi  under  a 
commission  purporting  to  be  from  a  republic  whose  existence 
is  unknown,  or  from  a  province  of  an  acknowledged  nation,  is 
piracy.*  The  felonious  taking  or  carrying  away  of  a  ship, 
and  the  property  on  board  of  her,  which,  if  done  on  land, 
would  constitute  felony,  is  piracy  at  common  law,  although 
there  be  no  violence  or  putting  in  fear.*  To  constitute  piracy 
under  the  act  of  1790,  ch.  9,  the  intent  must  have  been 
cmimus  furandi^  but  personal  violence  is  not  necessary.*  The 
acts  must  have  been  such  as  are  perpetrated  by  citizens  or  on 
vessels  belonging  to  the  United  States.*  To  constitute  a 
vessel  piratical,  it  makes  no  difference  whether  she  be  armed 
for  offense  or  defense,  provided  she  commit  the  unlawful  acts 
alleged.  To  bring  a  vessel  within  the  terms  of  the  act  of  March 
8,  1819,  ch.  75,  there  need  not  be  either  actual  plimder  or  an 
intent  to  plunder.     It  is  sufficient  that  the  act  is  conunitted 

>  U.  S.  V.  TuUy,  1  GaU.  247. 

•  U.  S.  T.  Palmer,  3  Wheat.  610. 

•  TJ.  S.  T.  Klintock,  6  Wheat.  144. 

•  U.  S.  V.  Smith,  6  Wheat.  168;  U.  S.  v.  Pirates,  Id.  184;  U.  S.  v.  Klintock, 
Id.  144;  U.  S.  V.  Jones,  8  Wash.  281. 

•  U.  S.  V.  TuUy,  1  Gall.  247. 

•  U.  8.  V.  Howard,  8  Wash.  840. 
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from  hatred,  or  an  abuse  of  power,  in  a  spirit  of  mischief.* 
Pirac7  may  be  committed  on  a  ship  which  is  at  anchor,  with 
no  one  in  her,  part  of  the  crew  being  in  the  ship's  boat  and 
the  balance  on  shore.*  Any  intercourse  with  pirates  calcu- 
lated to  further  their  views  is  within  the  act  of  April  30, 1790, 
§  12.  A  confederacy  by  citizens  on  land,  or  on  board  of  an 
American  vessel,  with  pirates,  or  a  yielding  up  of  a  vessel  to 
such  pirates,  is  within  the  8  th  section  of  the  same  act.  And 
an  attempt  by  a  mariner  to  corrupt  the  master  of  a  vessel,  and 
induce  him  to  go  over  to  the  pirates,  is  also  within  such  act." 
That  act  (§  8),  punishes  in  the  courts  of  the  United  States  a 
crew  acting  in  defiance  of  all  law,  and  acknowledging  alle- 
giance to  no  government.  *  But  the  Federal  courts  will  not  treat 
as  pirates  the  cruisers  of  either  of  two  nations  who,  it  is  well 
known,  are  at  war  with  each  other,  although  the  independence 
of  one  of  them  has  not  been  acknowledged  by  our  government.* 
Robbery  committed  by  a  person  on  the  high  seas,  on  board  of 
a  ship  or  vessel  belonging  to  subjects  of  a  foreign  state,  is  not 
piracy.*  The  word  '*  piratical,"  in  the  act  of  March  3,  1819, 
ch.  75,  is  not  restricted  in  its  construction  to  such  acts  as  bv 
the  law  of  nations  are  denominated  piracy,  but  embraces  such 
as  pirates  are  in  the  habit  of  committing.  A  piratical 
aggression,  search,  restraint,  or  seizure  is  within  the  meaning 
of  the  act ;  and  innocence  or  ignorance  of  the  owner  of  the 
vessel  of  such  acts  will  not  save  it  from  condemnation.'  But 
where  a  United  States  vessel  is  attacked  by  an  armed  ship  with- 
out felonious  intent,  under  the  mistaken  belief  that  she  was  a 
piratical  cruiser,  it  is  not  a  piratical  aggression  within  the  acts 
of  Congress,  nor  will  it  subject  the  vessel  if  captured  to 
confiscation.* 

§  531.  Privateering. — There  is  no  exception  in  favor  of 

»  U.  S.  V.  Brig  Malek  Adhel,  2  How.  210. 
»  U.  S.  V.  TuUy,  1  GaU.  247. 
»  U.  S.  T.  Howard,  3  Wash.  840. 

•  U.  8.  V.  Klintock,  5  Wheat.  144. 

•  The  Josefa  Seganda,  6  Wheat.  888;  U.  S.  v.  Pabner,  8  Wheat.  610. 

•  U.  S.  V.  Palmer,  5  Wheat.  610. 

^  U.  S.  V.  Brig  Malek  Adhel,  2  How.  210. 
>  The  Marianna  Flora,  11  Wheat.  1. 
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commissioned  privateers.'  And  where  an  American  citizen 
fits  out  a  privateer  to  croise  against  a  power  at  peace  with  the 
United  States,  he  is  not  protected  by  a  commission  from 
another  belligerent  power.*  But  in  a  state  of  war  between 
two  nations,  a  commission  to  a  private  armed  vessel  from 
either  of  the  belligerents  affords  a  defense  in  the  courts  of  the 
enemy  against  a  charge  of  robbery  or  piracy  on  the  high  seas.* 

§  532.  Jurisdictional  questions. — ^Pirates  may  lawfully  be 
captured  on  the  ocean  by  the  ships  of  any  nation.*  The  vessel 
upon  becoming  a  pirate  loses  her  national  character.*  Under 
the  act  of  March  3, 1819,  ch.  75,  any  armed  vessel  maybe  seized 
and  brought  in,  or  any  vessel  the  crew  of  which  are  armed, 
and  which  shall  have  attempted  or  committed  any  piratical 
aggression,  search,  restraint,  depredation,  or  seizure  upon  any 
vessel,  and  the  offending  vessel  may  be  condemned  and  sold, 
the  proceeds  to  be  divided  between  the  United  States  and  the 
captors,  in  the  discretion  of  the  court.*  But  there  is  a  dis- 
tinction between  the  offense  as  known  to  the  law  of  nations, 
which  is  justiciable  everywhere,  and  offenses  created  by 
statutes  of  particular  nations,  cognizable  only  before  the 
municipal  tribunals  of  such  nations.  ^ 

§  538.  Indictment ;  procedure^  etc. — In  case  of  a  sum- 
mary complaint  for  an  offense  on  the  high  seas  the  oath  must 
be  taken  before  the  court  or  judge,  or  clerk  of  court,  or  some 
commissioner,  who,  in  the  absence  of  the  judge,   may  be 

>  IJ.  S.  T.  Jones,  8  Wash.  209. 

•  U.  S.  T.  Pirates,  5  Wheat.  184. 

'  XT.  S.  T.  Baker,  6  Blatchf .  6.  An  American  man-of-war  seized  in  the 
Caribbean  sea  an  armed  vessel  manned  by  insurgents  against  the  Columbian 
government.  Hdd,  in  proceedings  for  her  condemnation,  that  a  vessel  so 
circumstanced  is  a  pirate  where  belligerent  rights  have  not  been  accorded 
by  any  recognized  government;  but  that,  as  the  State  department  had,  by 
implication,  although  not  directly,  recognized  the  rebel  belligerency,  and  an 
existing  state  of  war,  the  vessel  was  not  liable  to  condemnation.— The  Am- 
brose light,  35  Fed.  Rep.  408. 

•  The  Marianna  flora,  11  Wheat.  1. 

•  U.  8.  V.  Pirates,  5  Wheat.  184. 

•  U.  S.  V.  Brig  Malek  Adhel,  3  How.  210. 

^  Dole  V.  New  England,  etc.,  Ins.  Ck>.,  3  Cliff.  894,  418. 
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applied  to  for  a  warrant  or  sammons ;  and  an  affidavit  taken 
before  a  deputy  clerk,  acting  not  aa  derk,  but  aa  a  notary 
pubUc,  is  not  sufficient.  Such  summary  proceedings  are  put 
by  the  statute  substantially  on  the  footing  of  civil  cases,  and 
it  seems  that  the  want  of  due  verification  of  the  complaint  is 
waived  by  the  voluntary  appearance  of  the  accused.  At  any 
rate  the  error  is  amendable,  and  cannot  be  urged  for  the  first 
time  in  arrest  of  judgment.'  Where  the  indictment  charges 
that  the  piracy  was  committed  on  the  high  seas,  within  the 
admiralty  and  maritime  jurisdiction  of  a  particular  State,  the 
venue  is  well  laid.* 

§  534.  Evidence ;  guilty  knowledge. — To  convict  persons 
of  piracy,  it  must  be  proved  that  they  participated  in  the 
unlawful  capture  of  property  with  a  felonious  intent.  *  Thus, 
in  order  to  make  all  the  officers  and  crew  of  a  piratical  vessel 
guilty,  the  original  voyage  must  have  been  undertaken  with  a 
piratical  design,  and  they  must  have  known  and  acted  upon 
such  design,  otherwise  those  only  can  be  convicted  who 
actively  co-operated  in  the  unlawful  enterprise.*  The  national 
character  of  the  vessel  need  not  be  proved  by  her  register  or 
by  documentary  evidence.* 

>  U.  S.  V.  Smith,  17  Fed.  Rep.  508. 
»  U.  S.  ▼.  Gibert,  2  Sumn.  19. 
»  U.  8.  V.  Jones,  8  W^ash.  281. 
^  U.  8.  y.  Oibert,  2  Sumn.  19. 
» IJ.  8.  y.  Pirates,  6  Wheat.  184. 
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CHAPTER  LIX. 

TRESPASSES  DEPKTVING  OF  PROPERTY. 

§  535.  Wlien  indictable,  generally. 

586.  Ck)Dstruction  of  statutes. 

587.  Trespasses  on  oyster  beds. 

588.  Unlawful  cutting  of  timber,  generally. 

589.  Cutting  timber  on  the  public  lands. 

540.  Indictment. 

541.  Evidence  to  convict. 
54d.  Variance. 

548.  Matters  of  defense. 

§  635.  When  indictable^  generally. — In  Alabama,  one 
who  pursues  with  dogs,  and  kills  animals  belonging  to  another, 
when  found  injuring  his  crops,  even  though  they  may  have 
broken  into  his  field,  is  guilty  of  trespass.  One  who  commits 
a  trespass  in  killing  an  animal,  kills  it  "unlawfully."  *  In 
Georgia,  where  by  contract  between  landlord  and  cropper, 
each  is  to  have  one-half  of  the  crop,  but  the  whole  is  to  be 
the  property  of  the  former,  and  under  his  control,  until  he 
receives  both  his  half  and  pay  for  advances,  it  is  not  a  criminal 
trespass  by  the  cropper,  while  the  cotton  is  in  his  possession 
and  before  the  expiration  of  the  year,  to  remove  some  of  it 
from  the  premises  and  sell  it,  though  the  landlord  has  neither 
been  paid  for  his  advances  nor  received  his  share.  Code  § 
4440,  providing  that  "the  taking  and  carrying  away  *  * 
any  *  *  *  cotton  *  *  *  from  the  *  *  *  of 
another,  without  the  consent  of  the  owner,''  is  a  criminal 
trespass,  does  not  apply  to  crops  which  the  accused  produces, 
of  which  he  has  the  rightful  possession,  and  in  which  he  has  a 
beneficial  interest  as  part  owner.'  In  Indiana,  one  who 
merely  carries  off  and  converts  to  his  own  use  the  property  of 
another  is  not  guilty  of  malicious  trespass.  *  In  New  York, 
severing  and  taking  away  a  growing  crop  by  one  act,  is  only 

1  Thompson  t.  State,  67  Ala.  106. 
'  Padgett  V.  State,  81  Ga.  466. 
»  State  V.  Cole.  90  Ind.  112. 
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a  trespass.  By  the  statute,  such  an  act,  if  the  property  go 
severed  and  taken  was  of  more  than  $25  in  value  would  be 
grand  larceny,  but  if  of  the  value  of  $25  or  less,  the  act  is  not 
a  criminal  offense  unless  charged  to  have  been  done  maliciously; 
and  if  so  charged,  it  is  a  misdemeanor  as  a  malicious  trespass, 
but  not  stealing.'  In  North  Carolina,  at  common  law,  a  tres- 
pass in  relation  to  personal  property  was  not  an  indictable 
offense  without  a  breach  of  the  peace,  or  unless  the  act  com- 
plained of  directly  and  manifestly  tended  to  it  by  being  done 
in  the  presence  of  the  owner,  or  to  his  terror,  or  against  his 
will."  To  constitute  an  indictable  trespass  in  taking  the  per- 
sonal property  of  another,  there  need  not  have  been  an  actual 
putting  in  fear.  It  is  only  necessary  that  the  force  be  such  as 
is  calculated  to  intimidate  or  alarm  or  involve  or  tend  to  a 
breach  of  the  peace. '  Forcible  trespass  is  the  taking  of  personal 
property  by  force,  from  the  possession  of  another,  in  his  pres- 
ence ;  and  it  is  not  an  essential  element  of  the  offense  that  he 
should  oppose  the  seizure,  if  he  be  overawed  by  the  circum- 
stances of  the  occasion.  If  the  act  be  done  against  the  will  of 
the  possessor,  whether  he  expressly  forbid  the  taking  or  not, 
the  offense  is  consummated.^  A  forcible  trespass  may  be 
committed  by  acts  which  tend  to  a  breach  of  the  peace,  with- 
out the  employment  of  actual  force.*  But  there  must  be 
actual  demonstration  of  force  in  excess  of  a  bare  civil  trespass, 
as  with  arms,  or  a  multitude  of  attendants,  so  as  to  create  or 

>  Comfort  V.  Fulton,  39  Barb.  66. 
»  State  V.  Phippe,  10  Ired.  17. 

*  State  T.  Pearman,  PhU.  871. 

*  State  V.  Barefoot,  89  N.  C.  565. 

*  State  V.  Armfield,  5  Ired.  207.  Where,  under  a  pretended  warrant, 
defendant  induced  A.  against  his  wiU  to  allow  him  to  seize  a  hog  belonging 
to  A.,  and  which  A.  had  previously  forbidden  him  to  take,  held,  that  he 
was  liable  for  forcible  trespass,  though  no  actual  force  was  used. — State  t. 
Barefoot,  89  N.  C.  565.  Two  white  men  went  to  the  house  of  a  colored 
man,  and  one  of  them  claiming  a  cow  which  was  there,  said  that  he  intended 
to  take  her  away.  The  colored  man  insisted  upon  his  right  to  the  cow,  and 
went  to  a  neighbor's  to  get  a  witness  to  prove  his  title.  While  he  was 
gone  the  men  took  possession  of  the  cow;  but  when  he  returned,  he  for- 
bade them  to  drive  her  off,  which  however  they  did.  Held,  that  they  were 
guilty  of  trespass.— State  v.  McAdden,  71  N.  C.  207. 
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make  imminent  a  breaoh  of  the  peace/  To  constitute  either 
a  forcible  entry  or  a  forcible  trespass,  there  must  be  a  breach 
of  the  peace.'  Thus,  an  officer  has  no  right  to  break  an  outer 
door  of  a  dwelling  to  levy  an  attachment  on  the  property  of 
the  owner,  and  those  who  assist  him  are  guilty  of  a  forcible 
trespass."  And  where  a  person  gets  possession  of  a  due-bill 
by  asking  the  woman  in  whose  hand  it  is  to  let  him  see  it, 
and  he  puts  it  in  his  pocket,  and  when  she  demands  it  back 
uses  rough  language  to  her,  and  she  does  not  attempt  to  take 
it  back,  because  afraid,  and  when  she  sends  for  aid  he  rides 
away  with  the  paper,  such  person  is  guilty  of  forcible  tres- 
pass.* In  Rhode  Island,  Eev.  St.,  ch.  214,  §  20, — providing 
for  the  punishment  of  '  *  every  person  who  shall  be  convicted 
of  taking  and  carrying  away,  without  the  consent  of  the 
owner  thereof,"  any  growing  fruit,  etc., — although  not  con- 
taining the  word  ' '  wantonly ' '  or  * '  maliciously, ' '  does  not 
apply  to  a  taking  openly,  under  a  fair  claim  of  right ;  and  the 
question  of  the  good  faith  of  the  accused  therein  is  for  the 
jury.  •  In  Tennessee,  to  make  the  crime  of  maliciously  destroy- 
ing, injuring  or  secreting  personal  property,  the  primary 
motive  must  be  to  do  injury  and  thus  gratify  a  malevolent 
disposition.'     Forcibly  taking  from  another  his  horse,  is  not 

'  State  V.  Lloyd,  85  K.  C.  578.  It  waa  shown  that  defendant  rode  into 
the  yard  of  prosecutrix  after  being  forbidden  by  her,  and  asked  where  her 
husband  waa;  she  ordered  him  off;  but  he  remained,  cursing  her  and 
her  husband;  she  told  him  a  second  time  to  leave,  and  that,  if  he 
did  not,  she  would  call  A.,  when  defendant  left.  Held^  that  the  facts 
constituted  a  case  of  forcible  trespass.— ^tate  v.  Hinson,  88  N.  C. 
640.  Upon  the  trial  defendant  asked  the  court  to  charge  *'that, 
before  the  jury  can  convict,  they  must  find  that  he  entered  with  a 
display  of  weapons  or  other  force;  '*  and  the  court  tx>ld  the  jury  **  there  must 
be  a  sufficient  display  of  force  to  intimidate,  or  such  as  was  calculated  to 
produce  a  breach  of  the  peace,"  and  they  *'  must  judge  from  aU  the  facts 
whether  there  had  been  a  sufficient  display  of  force  to  intimidate."  Held, 
no  error,  and  a  substantial  compliance  with  the  instruction  asked.— Id. 

*  State  V.  Jacobs,  94  N.  C.  950. 

»  State  Whitaker,  107  N.  C.  802. 

*  State  V.  Gray,  14  S.  E.  Rep.  56, 
»  State  V.  Luther,  8  R.  I.  151. 

*  Hampton  v.  State,  10  Lea  689. 
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indictable.'    But  it  is  otherwise  in  Kew  Hampsrhire,  as  to  a 
trespass  which  is  accompanied  with  a  breach  of  the  peace.* 

§  536.  Construction  of  statates. — The  word  "  premises," 
in  the  Ala.  Code,  §  4419,  punishing  a  trespass  after  warning, 
means  any  real  estate  for  an  entry  on  which  a  civil  action 
might  be  maintained.  So  held,  as  to  an  enclosed  pasture 
situated  more  than  a  mile  from  the  dwelling-house.'  Under 
a  statute  providing  for  a  criminal  action  in  case  of  tres- 
pass after  "  warning,"  constructive  notice,  as  by  the  post- 
ing of  notices  on  or  near  the  premises,  is  not  sufficient.*  The 
word  trespass  when  used  in  the  Arkansas  criminal  code,  has  a 
technical  and  definite  meaning.  It  is  descriptive  of  oflFenses 
of  a  lower  grade  only,  and  is  included  in  the  term  misde- 
meanor. •  Under  N.  T.  Code,  Crim.  Proc.,  §  56,  subd.  18, 
which  gives  the  court  of  special  sessions  jurisdiction  orer 
''malicious  trespass  on  lands,  trees,  or  timber,"  a  warrant 
issued  out  of  that  court  charging  defendant  with  having  com- 
mitted ''malicious  trespass"  on  designated  land  is  sufficient, 
witliout  stating  the  circumstances  of  the  oflfense.*  Code, 
N.  C,  §  1062,  makes  it  a  misdemeanor  to  destroy,  injure,  or 
remove  any  fence  "surrounding  or  about  any  yard,  garden* 
cultivated  field,  or  pasture."  Act  June  1,  1889,  §  1,  makes 
it  a  misdemeanor  to  "destroy,  cut,  or  injure  any  part  of  a 
wire  fence  situated  on  the  land  of  another,"  and  prescribes  a 
certain  punishment  therefor.  The  two  statutes  are  in  no  wise 
repugnant,  and  the  latter  does  not  repeal  the  former  in  whole 
or  in  part.'  Tex.  Pen.  Code,  art.  683,  providing  that  "if 
any  person  shall  willfully  and  mischievously  injure  or  destroy 
any  growing  fniit,  corn,  grain,  or  other  agricultural  product 
or  proi)erty,  real  or  personal,  of  any  description  whatever,'* 
etc. ,  he  shall  be  punished,  etc. ,  does  not  include  the  case  of  a 

»  State  V.  Farnsworth,  10  Yerg.  261. 
»  State  V.  Batchelder,  5  N.  H.  549. 
'  Sandy  v.  State,  60  Ala.  18. 

*  Owens  V.  State,  74  Ala.  401. 

»  U,  S.  V.  Flanakin,  Hemp.  80. 

•  People  V.  Upton,  9  N.  Y.  Supp.  684. 
''  State  V.  Diggers,  108  N.  C.  760, 
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willful  injury  to  a  locomotive  engine/  Pen.  Code,  art.  603, 
relates  only  to  agricultural  products  and  property,  and  an 
information  charging  malicious  injury  to  a  private  storehouse 
states  no  offense  under  the  statute.' 

§  537.  Trespasses  on  oyster  beds. — ^In  New  York,  inter- 
ference with  the  rights  of  a  licensee  of  the  State,  of  the  right 
to  use  land  under  water  for  an  oyster-bed,  otherwise  than  in 
the  exercise  of  the  right  of  navigation,  (Laws  1868,  ch.  734), 
is  punishable  as  a  misdemeanor.'  In  Khode  Island,  Ghen.  St. 
ch.  139,  as  amended  by  Pub.  Laws,  ch.  671,  of  April  11, 
1878,  recognize  the  offense  of  ''wrongfully  taking"  oysters 
from  a  private  bed,  (ch.  133,  §  19,  ch.  671,)  as  distinct  from 
tiie  larceny  created  by  ch.  133,  §  14.  Such  an  indictment 
charging  the  taking,  in  the  words  of.  the  statutes,  from  the 
bed  of  A.,  who  was  lessee,  is  sufficient.* 

§  538.  Unlawful  cutting  of  timber,  generally. — ^In  Ala- 
bama, under  the  first  clause  of  Code,  §  4417,  prohibiting 
malicious  .cutting  of  timber,  etc. ,  the  offense  is  committed 
though  there  be  no  (tsportavit^  nor  the  trespass  be  lucri  ccmsa  / 
otherwise,  as  to  the  second  clause.'  Section  4417,  makes 
it  a  misdemeanor  "  willfully  and  maliciously  "  to  trespass  on 
another's  land  by  cutting  down  timber,  and  there  must  be 
malice  as  well  as  willfulness  to  authorize  a  conviction  there- 
under.' In  Illinois,  Crim.  Code,  §  325,  prohibiting  the  cut- 
ting .of  trees  on  the  land  of  another,  and  prescribing  the 
penalty,  is  not  repealed  by  Laws  1885,  §  1,  regarding  ceme- 
teries, which  also  makes  it  a  crime  to  cut  trees  in  a  cemetery 
without  authority.*  On  an  indictment  under  §  325,  defend- 
ant cannot  show  that  the  cutting  of  the  trees  was  an  advant- 
age to  the  land.*  In  Indiana,  in  a  prosecution  under  2  Bev. 
St.   1876,  p.  463,  §  14,  against  A.,  for  cutting  down  trees 

1  Murray  ▼.  State,  31  Tex.  App.  620;  57  Am.  Rep.  638. 

•  Beeson  ▼.  State,  33  Tex.  App.  406. 

»  People  V.  Thompson,  1  N.  Y.  Or.  50L 

•  State  V.  Tayler,  13  R.  I.  641. 

•  Johnson  v.  State,  61  AJa  0. 

•  Pippen  V.  State,  77  Ala.  81. 

^  Mettler  v.  People,  86  111.  App.  834 
«Id. 


772  LABOENT  AND  KINDRED  OFFENSES.        [  §  583. 

without  a  license  from  the  owner  of  the  land,  the  fact  that  A. 
was  a  tenant  in  possession  gave  him  no  implied  license  to  cat 
down  trees  growing  on  the  estate,  and  his  ''good  intention 
and  honest  belief"  in  so  doing,  is  no  ground  of  defense.*  In 
Kansas,  the  provision  of  Laws  of  1862,  ch.  208, — which  pun- 
ishes any  person  who  shall  cut  down  or  carry  away  any  tree 
growing  for  use,  ''or  any  timber,  rails,  or  wood,  standing, 
being,  or  growing  on  the  land  of  any  other  person," — embraces 
the  wrongful  cutting  and  carrying  away  of  any  kind  of  trees 
of  value  from  the  lands  of  another."  But  where  a  person  act- 
ing in  good  faith,  and  with  reasonable  prudence,  cuts  down  a 
tree  growing  on  the  land  of  another,  he  is  not  liable  to  a 
criminal  prosecution  under  Comp.  L.  1879,  ch.  113.*  In 
Louisiana,  on  an  indictment  for  cutting  timber  from  the  land 
of  another,  it  is  error  to  refuse  a  charge  that,  in  order  to  con- 
vict, it  must  be  proved  that  the  act  was  done  knowingly  and 
willfully,  and  not  through  mistake  or  inadvertence.*  In  New 
York,  in  an  indictment  for  willfully  cutting  timber  on  the 
land  of  another,  the  close  or  lot  on  which  the  timber  was  cut 
must  be  described  with  reasonable  certainty.'  In  Texas,  one 
criminally  charged  with  carrj^ng  away  timber  from  land 
belongiilg  to  A. ,  but  of  whi6h  the  title  was  in  dispute  between 
A.  and  B. ,  who  sold  the  timber  to  defendant,  cannot  be  con- 
victed if  the  purchase  was  made  in  good  faith,  although  he 
knew  that  the  title  was  in  dispute.*  And  where  two  persons 
are  at  the  same  time  in  possession  of  land,  each  claiming  it 
adversely  to  the  other,  other  evidence  besides  that  of  posses- 
sion and  claim  is  necessary  to  determine  which  has  the  better 
title,  and  in  the  absence  of  other  evidence  the  claim  of  one  is 
entitled  to  no  more  consideration  than  that  of  the  other,  and 
one  of  the  two  cannot,  without  additional  evidence,  be  con- 
victed of  carrying  away  the  timber  on  the  other's  land/ 

1  Derixson  v.  State,  65  Ind.  385. 

*  Simpson  v.  Woodward,  5  Kans.  571. 
«  Wagstaff  V.  Schippel,  27  Kan.  450. 

*  State  V.  Prince,  42  La.  An.  817.    So,  also,  in  Mifisouri,   State  ▼.  Kempft 
11  Mo.  App,  88. 

»  People  V.  Carpenger,  5  Parker  228. 

*  Lackey  v.  State,  14  Tex.  App.  164, 
'  White  V.  State,  14  Tex.  App  449, 
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§  539.  Catting  timber  on  the  public  lands. — On  trial  of 
alleged  trespasses  in  cutting  timber  oflf  the  public  lands  of  the 
Ignited  States,  the  records  of  the  land  office  are  admissible  to 
show  that  the  locus  in  gy>o  has  not  been  sold  by  the  United 
States ;  and  parol  evidence  is  not  admissible  to  show  that  it  is 
included  in  the  grant  of  swamp  lands  to  the  State. '  A  party 
prosecuted  for  cutting  timber  on  the  public  lands  under  Rev. 
St.  §  2461,  is  only  relieved  from  the  criminal  prosecution  and 
liabilities  provided  for  in  said  section  by  payment  of  $2. 50  per 
acre  for  the  land  on  which  it  is  cut,  in  pursuance  of  the  pro- 
visions of  the  act  of  congress  of  1878,  (1  Supp.  Rev.  St.  p. 
329,  §  5.)  He  is  not  relieved  from  his  civil  common  law 
liability  to  the  United  States  as  owner  of  the  land  for  the 
value  of  the  timber  cut.*  Under  the  last  clause  of  section 
2461,  which  forbids  the  cutting  or  removal  of  timber  from 
lands  open  to  private  entry  with  the  intent  to  use  it  for  any 
other  than  United  States  naval  purposes,  an  information  for 
unlawfully  cutting  timber  must  allege  such  intent."  Rev.  St. 
§  5388,  making  the  wanton  destruction  of  timber  on  lands 
reserved  for  public  uses  a  crime,  does  not  cover  turpentine 
boxing  or  wanton  destruction  of  timber  on  lands  open  for  pre- 
emption, homestead  and  cash  entries.^  The  courts  of  Montana 
will  take  judicial  notice  of  the  regulations  of  the  land  depart- 
ment of  the  United  States  concerning  the  cutting  of  timber  on 
the  public  domain.' 

§  540.  Indietnient. —  In  Arkansas,  under  Mansf.  Dig.  § 
1658,  inflicting  a  penalty  on  any  one  who  shall  '^  maliciously 
sever  from  the  freehold  any  produce  thereof,"  an  indictment 
charging  that  defendants  "maliciously  did  sever  from  the 
freehold  five  watermelons,  of  the  value  of  twenty  cents  each, 
of  the  property  of  M.,"  sufficiently  alleges  the  ownership.* 
In  Indiana,  an  indictment  for  trespass  upon  lands,  charging 

>Bly  V.  U.  8..  4  Dill  464. 

»  U.  S.  V.  Scott,  89  Fed.  Rep.  900. 

<  U.  8.  ▼.  Oairetson,  42  Fed.  Rep.  23. 

Md. 

»  U  8.  ▼.  Wflliams,  6  Mont  879. 

•  Hawkins  ▼.  State,  18  a  W.  Bep.  240. 
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the  defendant  with  having  removed  a  certain  number  of  rails 
*^  from  a  fence  standing  upon  the  lands  "  of  a  person  named, 
is  not  equivalent  to  an  indictment  charging  a  removal  of  such 
rails  from  such  lands,  and  is  therefore  bad  on  motion  to  quash.* 
In  an  indictment  under  2  Rev.  Stat.  1876,  p.  462,  §  13,  for 
malicious  trespass,  it  is  immaterial  whether  the  injury  be 
alleged  to  be  damage  to  the  property  or  to  the  owner."  An 
information  under  §  76  of  that  act  is  fatally  defective,  if  it 
fails  to  aver  that  the  defendant  "unlawfully"  went,  etc.* 
The  indictment  must  allege  the  kind  and  character  of  the 
injury  done  by  defendant  to  the  property.*  But  the  word 
"  unlawfully  "  need  not  be  used.*  In  Iowa,  in  an  indictment 
for  trespass  on  real  estate  by  wrongfully  cutting  down  trees, 
the  ownera  of  the  land  are  sufficiently  described  as  "the 
estate  of  Madison  Young,  deceased,  *  «  *  and  the  heirs 
of  said  estate."  *  In  Kentucky,  an  indictment  charging  acts 
constituting  the  oflfense  in  Gen.   St.  oh.   29,  art.  28,  §  7, — 

1  Stribbling  ▼.  State,  56  Ind.  79. 

*  State  Y.  Pitaser,  62  Ind.  ^2;  State  ▼.  Sparks,  60  Ind.  296. 
<  State  ▼.  Scott,  68  Ind.  267. 

*  Brown  v.  State,  76  Ind.  85. 

*  State  V.  l^Iaddox,  85  Ind.  585.  An  indictment  alleged  that  the  defend- 
ant did  unlawf uUy  cut  down  and  remove  on  and  from  the  land  belonging 
to  M.  S.,  in  said  county,  a  tree,  the  property  of  M.  S.,  etc.  Held,  that  the 
description  of  the  lands  where  the  trespass  was  committed  was  sufficient.' 
Newland  ▼.  State,  30  Ind.  111.  Rev.  St.  1876,  p.  481,  g  7,  provides  that  any 
person  who  shaU  unlawfully  go  upon  the  land  of  another,  and  who  shall 
**  unlawfully  pull  off,  or  pull  off  and  carry  away,  any  com  growing  on  the 
stalk,  or  any  fruit  on  the  tree,  bush,  or  plant,  pumpkin  or  melon  on  the 
vine,  or  other  annual  product  attached  to  the  realty,  or  growing  in  the 
soil,"  shall  be  punished,  etc.  Held,  that  in  ohai^ng  a  violation  of  the 
statute  in  pulling  off,  etc.,  anything  specified  therein,  the  indictment  need 
not  allege  that  the  product  pulled  off,  etc.,  was  an  <*  annual  product 
attached  to  the  soil/'  etc.;  but  if  the  product  was  not  among  those  speci- 
fied, such  an  allegation  would  be  necessary.—  State  v.  AUisbach,  60  Ind.  50. 
An  indictment  under  Rev.  St.  1881,  §  1955,  providing  that  whoever  mali- 
ciously injures  private  or  public  property  is  guilty  of  malicious  trespass, 
etc.,  charged  that  defendant,  in  said  county  of  C,  did  injure  a  certain 
church  building,  then  and  there  the  property  of  some  person  or  persons  to 
the  grand  jury  unknown.  Held,  that  the  indictment  sufficiently  desigiiated 
the  property  injured,  and  was  sufficient — Ostler  ▼.  State,  !^  K.  E.  Bep. 
270.  See  also  Squires  v.  State,  59  Ind.  261;  Johnson  ▼.  State,  68  Ind.  4t; 
State  V.  AUisbach,  69  Ind.  50. 

*  State  V.  Paul,  47  N.  W.  Rep.  778. 
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destroying  another's  real  property, —  the  extreme  penalty  for 
which  is  $2,000,  and  also  that  in  §  8, —  palling  down  a  fence 
and  injuring  vegetables, —  the  extreme  penalty  for  which  is 
$500, —  is  demurrable/  In  Louisiana,  an  indictment  for  sev- 
ering produce  from  the  soil  of  another  is  defective  in  only 
charging  that  the  article  severed  from  the  soil  was  part  of  a 
crop  ''  produced  "  by  A.  B.,  etc.  The  averment  of  ownership 
of  the  soil  from  which  the  produce  was  severed,  is  indispen- 
sable under  the  statute.'  In  an  indictment  for  cutting  timber 
from  the  land  of  another,  the  name  of  the  owner  is  sufficiently 
charged  by  giving  his  surname  and  initials  only;  and  the 
indictment  need  not  describe  the  land  otherwise  than  by  the 
name  of  the  owner.*  In  North  Carolina,  an  indictment  for 
forcible  trespass  must  charge  the  actual  possession  of  the  pros- 
ecutor; but  an  indictment  which  alleged  his  legal  possession, 
and  that  the  defendant  with  strong  hand  took  it  from  the 
prosecutor,  was  held  sufficient.^  The  indictment  must  allege  that 
the  trespass  was  committed  with  a  strong  hand,  ^^rnainforte^^'^ 
which  implies  greater  force  than  is  expressed  by  the  words 
^^vi  et  armis^^^  and  the  indictment  must  also  state  who  was 
present.  •  An  indictment  for  tearing  down  the  house  of 
another  will  not  lie  where  defendant,  under  a  claim  of  right, 
peaceably  entered  on  the  land  and  built  the  house  and  tore  it 
down  on  learning  that  the  land  was  not  his.*  In  Tennessee, 
an  indictment  under  Code,  §  4652,  subd.  7,  averring  that  a 
trespass  was  *'  unlawfully  "  committed,  need  not  aver  that  the 
defendant  committed  it  "knowingly  and  willfully."'  In 
Texas,  under  the  act  of  March  31,  1885,  making  it  an  offense 
to  hunt  or  fish  on  the  enclosed  land  of  another,  * '  without  the 
consent  of  the  owner,  proprietor,  or  agent  in  charge,"  an 
information  must  allege  a  want  of  consent  on  the  part  of 

>  Ellis  ▼.  Com.,  78  Ky.  180. 

*  State  V.  Bheppard,  88  Ia.  An.  1316. 
<  State  Y.  Prince,  42  La.  An.  817. 

«  State  T.  MiUs,  2  Dev.  420. 

*  State  ▼.  Ray,  10  Ired.  80;  State  ▼.  WaUcer,  10  Ired.  284 

*  State  ▼.  Reynolds,  05  N.  C.  616. 
^  State  ▼.  Hartman,  8  Baxter  884. 


776  LABCBNY   AND   KINDBED   OFFEN8S8.    [  §§  541,  548. 

owner,  proprietor,  and  agent.  *  In  Yirginia,  an  indictment  at 
common  law  for  ^ '  unlawfully  and  injuriously  taking  a  hoise 
with  force  and  arms,"  does  not  charge  a  breach  of  the  peace.* 

§541.  Eyldence  to  cony  let. —  In  a  prosecution  for  mali- 
cious trespass  in  tearing  down  a  fence,  the  person  named  in  the 
affidavit  as  owner  must  be  shown  to  be  such  or  judgment  of 
conviction  will  not  be  sustained.*  Under  Pen.  Code  H".  Y.,  § 
640,  providing  a  penalty  for  willfully  severing  from  the  free- 
hold of  another  anything  attached  thereto,  it  is  not  necessaiy 
to  show  malice,  but  it  is  sufficient  to  show  that  the  act  was 
done  intentionally  and  with  design.^  Evidence  that  a  number 
of  young  men,  among  whom  was  defendant,  threw  fire-crack- 
ers under  the  horses  of  the  prosecuting  witness  while  plowing 
on  his  land,  that  they  threw  his  wagon  and  plow  into  a  pond 
on  his  land,  and  obstructed  a  race-way  leading  to  the  pond, 
is  sufficient  to  warrant  a  conviction  of  defendant.  All  having 
united  in  the  trespass,  each  is  responsible  therefor.* 

But  one  indicted  for  a  trespass  cannot  be  convicted  on  evi- 
dence of  simple  larceny.  The  offenses  are  not  of  the  same 
genus.  • 

§  542.  Yarlance. — ^Variance  between  the  averments  of  the 
affidavit  upon  which  an  information  for  cutting  timber  from 
land  without  the  owner's  consent  is  predicated,  and  the 
information  itself,  as  to  the  ownership  of  the  land,  is  fatal  to 

>  Holtzgraft  ▼.  State,  23  Tex.  App.  404 

*  Israel's  Case,  4  Leigh  675. 

s  Hughes  V.  State,  103  Ind.  344. 

*  Anderson  v.  How,  116  N.  Y.  386. 

*  People  V.  Upton,  9  N.  Y.  Supp.  684. 

^  Sevy  V.  State,  71  Ga.  861.  A.*s  verbal  permission  to  B.  to  plant  a  patch 
of  turnips  in  A.'s  field,  without  consideration  or  specification  of  the  portion 
thereof  ,—^6Zc2,  not  to  give  B.  such  possession  as  to  support  an  indictment, 
under  S.  C.  Gen.  St.  §  2501,  for  malicious  trespass  against  A  for  destroying 
B.'s  growing  turnips  -^tate  ▼.  Gadsden,  20  S.  C.  456.  Upon  a  trial  for 
willfully  pulling  down  the  fence  of  A,  without  his  consent,  it  appeared 
that,  although  A  was  the  owner  of  the  premises,  they  were  occupied  and 
controUed  by  B.,  tenant  under  a  lease,  and  further,  it  did  not  appear  that 
consent  was  not  given.  Held,  that  a  conviction  could  not  be  sustained  npon 
the  evidence.— Brumley  v.  State,  12  Tex.  App.  609. 
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the  information.*  And  an  indictment  charging  a  trespass 
upon  land  in  possession  of  A.  is  not  supported  by  proof  of  a 
trespass  upon  land  in  possession  of  B. '  So,  an  indictment  for 
tearing  down  a  dwelling-house,  cannot  be  supported  by  proof 
that  such  dwelling,  though  occupied  by  a  tenant  at  sufferance, 
was  torn  down  by  the  owner  or  his  lessee.  But,  if  the  tenant 
at  sufferance  were  present,  forbidding  the  act  >rhen  the  house 
was  torn  down,  an  indictment  for  a  forcible  trespass  might 
have  been  supported.*  And  an  information,  charging  the 
defendant  with  having  wantonly  cut  down  the  hedge  of 
another,  is  not  sustained  by  proof  that  he  cut  the  hedge 
properly  as  an  act  of  husbandry,  believing  it  to  be  on  his  own 
land.^  So,  an  indictment  charging  a  forcible  trespass  in  taking 
a  slain  deer,  is  not  sustained  by  evidence  of  the  forcible  taking 
of  the  skin  of  the  deer.*  And  an  indictment  for  forcible 
trespass  to  personal  property  is  not  sustained  by  proof  of 
carrying  away  rails  from  a  fence;  the  fence,  when  con- 
structed, becoming  a  part  of  the  land.*  But  there  is  no 
variance  between  an  indictment  for  trespass  upon  the  property 
of  a  church  corporation,  described  as  the  '  ^  Methodist 
Prodestant  Church,"  and  evidence  showing  it  to  be  the 
"Methodist  Protestant  Church."  ' 

§  543.  Matters  of  defense. — On  trial  of  an  indictment 
under  2  Ind.  Bev.  Stat.  p.  462,  §  13,  for  malicious  trespass, 
in  tearing  down  a  fence  erected  by  the  owner  of  the  fee  across 
a  Ae  facto  neighborhood  way,  malice  is  not  to  be  inferred  from 
the  mere  act  itself ;   but  all  the  circumstances  must  be  oon- 

>  Calrert  ▼.  State,  8  Tex.  App.  58a 

*  State  V.  ShemU,  81  N.  0.  550. 

>  State  ▼.  Mace,  65  N.  G.  844. 

^  State  V.  Zinn,  26  Mo.  App.  17. 

*  State  ▼.  HemphUl,  8  Dev.  &  B.  109. 

*  State  V.  GrareB,  74  N.  C.  896. 
V  VThite  v.  State,  69  Ind.  278. 
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sideredy  especially  whether  the  accused  acted  upon  the  advice 
of  legal  counsel.* 

'  Lossen  t.  State,  62  Ind.  437.  In  a  prosecutioii  under  N.  C.  Code,  §  1070, 
which  provides,  **  If  any  person,  not  being  the  present  owner  or  bona  fide 
claimant  thereof,"  shaU  willfuUy  and  unlawfuUy  enter  upon  lands  of 
another  and  carry  off  any  personal  property  thereon,  being  the  property  of 
the  owner  of  the  premises,  he  shaU  be  guilty  of  a  misdemeanor,  it  appeared 
that  defendant  was.  tenant  under  the  prosecutrix  of  certain  seven  acres  of 
the  land  trespassed  on,  and  was  forbidden  to  cut  any  timber  outside  of  tk» 
seven  acres.  Defendant  offered  in  evidence  a  grant  of  the  land  to  H.,  and 
that  defendant  was  employed  by  H.  to  take  the  timber,  which  constituted 
the  offense  charged.  The  evidence  was  admitted  for  the  purpose  of  show- 
ing that  defendant  was  a  bona  fide  claimant  of  the  land,  but  not  for  the 
purpose  of  showing  title  in  H. ,  or  disproving  title  in  the  prosecutrix.  HM, 
that  the  court  erred  in  not  permitting  defendant  to  set  up  tiUe  to  the  land 
trespassed  on  in  H.,  since,  as  defendant  was  not  tenant  of  prosecutrix  in 
the  land  outside  of  the  seven  acres,  he  was  not  estopped  from  denying  her 
title  to  the  balance  of  the  track  Davis  and  Avery,  JJ.«  di88enting.*8tate 
T.  Boyce,  14  S.  £.  Bep.  08. 
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[The  flfl:iiree  refer  to  the  seotloDfl.] 
ABANDONED  PROPERTY: 

When  subject  to  larceny,  45  $). 
ACCESSORY: 

Who  is,  in  larceny,  13. 
AOCOMPUCES: 

Acts  and  conduct  of,  as  evidence,  150. 

All  equally  guilty  in  robbery,  451. 

Declarations  of,  as  evidence,  204. 

Instructions  respecting,  264. 

Testimony  of,  on  trial  for  burglary,  853  (c). 

Testimony  of,  on  trial  for  conspiracy  to  defraud,  606  (d^ 

Testimony  of,  on  trial  for  larceny,  181. 

Testimony  of,  on  trial  for  robbery,  460  (c). 

Who  are,  in  larceny,  13. 
AOCUSED: 

Declarations  of  husband  or  wife  of,  308. 

Presence  of,  at  rendition  of  verdict,  388. 

Plroving  declarations  of,  303. 

Showing  bad  character  of,  196. 

Showing  financial  condition  of,  107. 
AOQUTTTAL: 

Former,  when  a  bar,  337  (f). 

On  one  of  several  counts,  when  a  bar,  337  (g). 
See  also  Former  Jeopardt. 
ACTS  AND  CONDUCT: 

Of  accused  and  his  accomplices,  as  evidence,  159* 

Of  co-conspirators,  evidence  of,  507. 
ADMISSIBILITY: 

Of  confessions,  309. 

Of  evidence  of  guilty  knowledge  and  intent,  164. 

Of  evidence  to  convict  of  conspiracy  to  defraud,  606  (a). 

Of  proof  of  other  offenses,  199. 
ADMISSIONS: 

By  silence,  or  failure  to  deny,  308. 

Evidence  of,  in  burglary  cases,  858  (g). 

Of  accused,  on  trial  for  larceny,  307,  306. 

Of  accused,  on  trial  for  robbery,  467. 

Of  one  accused  of  receiving  stolen  goods,  834 

On  trial  for  embezzlement,  889  (d). 
ADULTERATION: 

Of  butter— oleomargarine,  479. 

Of  food,  480. 

Of  mOk,  477,  478. 
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ADVICE  OF  COUNSEL: 

Ab  a  defense,  220. 
AFFIDAVIT: 

For  arrest  of  receiver  of  stolen  goods,  813. 

J^or  warrant  of  arrest  for  false  pretenses,  417. 

For  warrant  of  arrest  in  larceny  case,  65. 

AGENCY: 

As  a  defense,  221. 

AGENT: 

Embezzlement  by,  875. 

False  pretenses  to,  414. 

Larceny  by,  what  is,  85. 

Who  is,  in  law  of  embezzlement,  877. 

AIDER: 

Of  faulty  description,  by  yerdict,  87. 
ALABAMA: 

Effect  of  possession  of  stolen  goods  in,  168,  859  (a). 
ALIBI: 

As  a  defense,  222,  860  (a). 

Instructions  as  to,  256. 
ALLEGATION: 

See  Aterhbnt. 

AMENDMENT: 

Of  averment  of  ownership,  105,  848  (j). 

Of  faulty  description  in  indictment,  87. 
ANIMAI^: 

As  subjects  of  larceny,  46. 

Indictment  for  larceny  of,  122. 

Larceny  of,  what  amounts  to,  8. 

Laying  ownership  of  estrays,  99. 

Proving  larceny  of,  128  (d). 
ANOTHER  OFFENSE: 

See  Distinct  Offense;  Sdulab  Aots. 

ANIMUS  FURANDI: 

See  Intent. 
APPARENT  OWNER: 

Laying  ownership  in,  91,  848  (c). 
ARKANSAS: 

Effect  of  possession  of  stolen  goods  in,  164. 

ARREST: 

Affidavit  for  warrant  of,  65,  818,  417. 

ASPORTATION: 

How  charged  in  indictment  for  larceny,  7L 
Necessity  of,  in  larceny,  26. 
Necessity  of,  in  robbery,  450. 
What  sufficient,  in  larceny,  27,  28. 

ASSESSMENT: 

Of  punishment  by  jury,  291. 
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ATTEMPTS: 

To  oommit  laroeny,  what  coDstitute,  10. 

To  commit  larceny,  indictments  for,  D86. 

To  escape,  evidence  of,  468  (b). 

To  steal,  punishment  of,  801. 
AVERMENT: 

Of  delivery  of  property,  in  indictment  for  embezzlement,  887. 

Of  felonious  intent,  in  larceny,  111-118. 

Of  force,  or  threats,  in  indictment  for  robbery,  468. 

Of  intent,  in  indictment  for  burglary,  844. 

Of  intent,  or  scienter,  in  false  pretenses,  422. 

Of  locus  in  quo,  in  indictment  for  robbery,  455. 

Of  overt  act,  in  indictment  for  conspiracy,  504. 

Of  ownership,  in  false  pretenses,  424. 

Of  ownership,  in  indictment  for  burglary,  M8,  849. 

Of  ownership,  in  indictment  for  robbery,  458. 

Of  ownership  of  property  embezzled,  886. 

Of  ownership  of  stolen  goods,  89-106. 

Of  possession  whence  taken,  in  larceny,  106. 

Of  relation  existing,  in  indictment  for  embezzlement,  884. 

Of  time  of  commission  of  burglary,  848. 

Of  value,  in  indictment  for  burglary,  847. 

Of  value,  in  indictment  for  false  pretenses,  435. 

Of  value,  in  indictment  for  larceny,  109. 

Of  value,  in  indictment  for  receiving  stolen  goods,  819. 

Of  value,  in  indictment  for  robbery,  459. 

Of  value,  must  be  proved  as  laid,  148. 

That  false  pretense  was  successful,  421* 
BAD  SPELUNG: 

In  verdict,  effect  of,  888. 
BAILEE: 

Alleging  ownership  of  property  in  hands  of,  94. 

False  pretenses  to,  414. 

For  special  purpose,  larceny  by,  84. 

Indictment  for  larceny  by,  121. 

Larceny  by,  what  is,  80. 

Who  is,  in  law  of  larceny,  81-89. 
BANK  BILLS: 

How  described  in  indictment  for  larceny,  78,  79,  80. 

When  subjects  of  larceny,  42. 

Variances  in  description  of,  240. 

BARN: 

When  subject  to  burglary,  834  (d) 

BEES: 

As  subjects  of  larceny,  46  (d). 
BEST  AND  SECONDARY  EVIDENCE: 

In  embezzlement  cases,  889  (a). 
BILLS  OF  EXCHANGE: 

How  described  in  indictment  for  larceny,  76. 

When  subjects  of  larceny,  41. 
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BIRD8: 

As  sabjectB  of  larceny,  40  (o). 
BLACKMAILINO: 

Constitutionality  of  statutes  as  to,  481. 

Defenses  on  trial  for,  492. 

Definitions  of,  482. 

Evidence  on  trial  for,  491. 

Indictment  for,  490. 

Instructions  on  trial  for,  494^ 

Offense  of,  generally,  481-495. 

Punishment  for,  495. 

The  corrupt  intent,  484. 

Threatening  letters,  486. 

Threats  to  accuse  of  crime,  485. 

Variance  on  trial  for,  498. 

What  amounts  to,  483. 
BONA  FIDE  PURCHASER: 

From  thief  or  vendor  without  title,  8. 
BONDS: 

When  subjects  of  larceny,  41. 

Larceny  of,  by  obligor,  87. 
BOOKS  OF  ACCOUNT: 

As  subjects  of  larceny,  43. 
BORROWER: 

Of  chattel,  larceny  by,  83. 
BRANDING: 

Of  cattle,  illegal,  527. 
BRANDS: 

Proving  ownership  by,  152. 
BREACH  OF  TRUST: 

Distinguished  from  larceny,  54. 
BREAKING: 

What  is  a,  in  law  of  burglary,  885-388. 
BREAKING  OUT: 

After  peaceful  entry,  when  burglary,  838. 
BUILDING: 

Larceny  from,  what  constitutes,  15. 

Punishment  of  larceny  from,  803. 

What  subject  to  burglary,  334  (c). 
BURDEN  OF  PROOF: 

As  to  defense  of  insanity,  232  (f  Hj). 

On  trial  for  adulteration  or  dilution  of  milk,  478  (o). 

On  trial  for  conspiracy  to  defraud,  508. 

On  trial  for  false  pretenses,  434. 
"  BURGLARIOUSLY : " 

Use  of,  in  indictment,  344  (c). 
BURGLARS'  TOOLS: 

Evidence  of  possession  of,  generally,  358. 

Evidence  of  possession  of,  on  trial  for  robbery,  468  (c). 
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BURGLARY: 

ATerment  of  intent  in  indictment  for,  84i, 

Averment  of  ownership,  848,  849. 

ATerment  of  time  of  commission,  848. 

Averment  of  value  of  goods  taken,  847. 

Breaking  out,  when  constitutes,  888. 

Charging  larceny  in  indictment  for,  851. 

Circumstantial  evidence,  on  trial  for,  SSti, 

Consent  of  owner  as  a  defense,  861. 

Construction  of  statutes  as  to,  841. 

Constructive  breaking,  886. 

Conviction  of  larceny  on  trial  for,  867  (e). 

Describing  premises  in  indictment  for,  845. 

Describing  stolen  goods  in  indictment  for,  846. 

Evidence  on  trial  for,  generally,  852-862. 

Evidence  in  defense,  860,  861. 

Felonious  intent  in,  889. 

Indictment  for,  generally,  842-851. 

Instructions  to  jury  on  trial  for,  generally,  868-866. 

Joinder  of  offenses  in  indictment  for,  850,  851. 

Jurisdiction  in  cases  of,  841. 

Presumptive  evidence  on  trial  for,  856. 

Proof  of  inhabitancy,  855. 

Proof  of  intent,  854. 

Proof  of  ownership,  855. 

Proof  of  possession  of  burglars'  tools,  858. 

Proof  of  time  and  place,  858. 

Punishment  for,  869. 

Questions  for  jury,  on  trial  for,  868. 

Requests  to  charge,  on  trial  for,  866. 

Sentence  for,  868. 

Showing  another  offense,  857. 

Showing  possession  of  stolen  goods,  859. 

Variance  on  trial  for,  862. 

Verdict  on  trial  for,  867. 

What  amounts  to,  generally,  882-841. 

What  instructions  are  proper,  864,  865. 

What  is  a  breaking  and  entry,  886-887. 

What  premiaes  subject  to,  884. 

Who  is  a  principal  in,  840. 

BUYER: 

Of  goods,  false  pretenses  by,  410  (b). 

CALIFORNIA: 

Effect  of  i)06se8sion  of  stolen  goods  in,  165,  859  (b). 

CAPTION; 

Of  indictment  for  larceny,  67. 

CARRIER: 

What  amounts  to  larceny  by,  84. 
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CARRYING  AWAY: 

NeoesBity  of,  in  robbery,  400. 

See  ASPOBTATION. 

CATTLE: 

How  described  in  indictment  for  laroeny,  88. 
Illegal  branding  of,  627. 
Punishment  for  larceny  of,  902, 
When  subjects  of  larceny,  46  (a). 

CHARACTER: 

As  a  defense  in  false  pretenses,  486  (b). 

As  a  defense  in  larceny  case,  22S, 

As  a  defense  on  trial  for  robbery,  471  (b). 

Instructions  as  to,  268. 

Of  accused,  proof  of,  by  prosecution,  196. 

Proof  of,  in  embezzlement  cases,  889  (c). 

CHARGE  TO  JURY: 

See  iNSTRUonoNB. 
CHARGES: 

Verdict  on  one  or  more  of  seyeral,  288. 

CHEATS: 

See  Frauds  iANd  Cheats. 
CHECKS: 

How  described  in  indictment  for  larceny,  76. 
CHILD: 

Laying  ownership  of  stolen  goods  in,  96. 
CHIMNEYS: 

Burglary  by  entering  through,  386  (d). 

CIRCUMSTANTIAL  EVIDENCE: 
Instructions  as  to,  268. 
On  trial  for  burglary,  866. 
On  trial  for  larceny,  166-161. 
On  trial  for  robbery,  468. 
Requests  to  charge  as  to,  272. 
To  show  burglarious  intent,  864  (o). 

CLAIM  OF  TITLE: 

Taking  imder,  when  not  larceny,  6,  286. 
CLERK: 

Embezzlement  by,  876. 

Larceny  by,  86. 

CO-CONSPIRATORS: 

Acts  and  declarations  of,  as  eyidence,  607. 

Who  are,  499. 
CO-DEFENDANTS: 

Declarations  of,  as  evidence,  204. 
COIN: 

How  described  in  indictment  for  larceny,  77. 
COMMENCEMENT: 

Of  indictment  for  larceny,  67. 
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ITbm  lIsiirM  refer  to  ih%  wmUmrnl 
COMMENTS: 

Upon  evidence,  in  instamctions,  SSI. 
COMMITMENT: 

To  prison,  on  oonyiction  of  larceny,  800. 
COMMON  LAW: 

lAToeny  by  bailee  at,  80. 
COMPETENCY: 

Of  accomplices,  in  burglary  cases,  862  (c)» 

Of  circumstantial  evidence,  166,  866  (b). 

Of  confessions,  how  determined,  218. 

Of  evidence  as  to  character,  228  (aX  (b). 

Of  evidence  of  flight  of  accused,  198  (a). 

Of  evidence  on  burglary  trial,  862-862. 

Of  evidence  on  trial  for  larceny,  126. 

Of  evidence  on  trial  for  receiving  stolen  goods,  888  (a). 

Of  evidence  on  trial  for  robbery,  480  (a). 

Of  evidence  to  prove  embezzlement,  889  (a). 

Of  evidence  to  show  intent,  854  (b). 

Of  exculpatory  declarations,  226  (a). 

Of  wife  of  accused,  to  testify,  126  (b). 

Of  witnesses,  on  trial  for  receiving  stolen  goods,  8S8S  ((^. 
COMPLAINT: 

For  adulteration  or  dilution  of  milk,  478  (a). 

For  larceny,  sufficiency  of,  86. 

For  warrant  to  arrest  receiver  of  stolen  goods,  818» 
CONCEALMENT: 

Of  dJstilleii  spints^  pDOsecution  f w,  699  (b). 

Of  proper^,  by  fraud,  629. 
CONCLUSION: 

Of  indictment  for  larceny,  69. 
CONDUCT: 

See  Acts  and  Conduct. 
CONFESSIONS: 

After  indnoement  removed,  214. 

By  one  accused  of  larceny,  299-218. 

By  persons  under  arrest,  210. 

Of  accused,  on  trial  for  robbery,  467. 

Of  one  accused  of  receiving  stolen  goods,  824. 

On  trial  for  embezzlement,  889  (d). 
CONFLICT: 

Of  jurisdiction,  in  larceny  cases,  61. 
CONNECTICUT: 

EfiFect  of  possession  of  stolen  goods  in,  186. 
CONSENT: 

As  a  defense,  in  burglary  case,  861. 

As  a  defense,  in  embezzlement  case,  898  (b). 

As  a  defense,  in  larceny  case,  224. 

As  a  defense,  on  trial  for  robbery,  471  (c). 

Conversion  of,  after  possession  obtained  by,  8. 
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[The  flflrnres  refer  to  the  Beetlons.] 
CONSENT  —  Continued, 

Instructions  as  to  want  of,  262. 

Of  owner,  showing  want  of,  168. 
CONSPIRACY  TO  DEFRAUD: 

Prosecutions  for,  generally,  406-614. 

Accomplice  testimony,  on  trial  for,  506  (d). 

Acts  and  declarations  of  co-conspirators,  607. 

Burden  of  proof,  508. 

Definitions,  496. 

Evidence  to  convict,  generally,  506. 

Instructions  to  the  jury,  511. 

Judgment  of  restitution,  514 

Laying  the  venue,  508. 

Matters  of  defense,  509. 

Necessity  of  alleging  overt  act,  504 

Sentence  and  punishment  for,  518. 

Separate  prosecutions  for,  501. 

Situs  of  the  offense,  500. 

Variance,  on  trial  for,  510. 

Verdict,  on  trial  for,  512. 

What  is  an  indictable  conspiracy,  497. 

What  is  not  indictable,  598. 

What  indictments  are  sufficient,  602. 

What  indictments  are  insufficient,  605. 

Who  are  co-conspirators,  499, 
CONSTITUTIONALITY: 

Of  statutes  relative  to  blackmailing  and  extortion,  481* 
CONSTRUCTIVE  BREAKING: 

In  burglary,  what  is,  886. 
CONSTRUCTIVE  POSSESSION: 

By  owner  of  stolen  property,  proof  of,  146. 
CONSTRUCTION: 

Of  statutes  relative  to  adulteration  of  milk,  477. 

Of  statutes  relative  to  blackmailing  and  extortion,  481. 

Of  statutes  relative  to  burglary,  341. 

Of  statutes  relative  to  criminal  trespasses,  586. 

Of  statutes  relative  to  embezzlement,  878. 

Of  statutes  relative  to  false  pretenses,  398. 

Of  statutes  relative  to  puni^ment,  299. 

Of  statutes  relative  to  receiving  stolen  goods,  806. 

Of  statutes  relative  to  robbery,  448. 
CONVERSION: 

After  possession  obtained  by  consent,  8. 

CONVICTION: 

For  blackmailing  or  extortion,  496. 
Former,  when  a  bar,  227  (h). 
Of  larceny,  on  trial  for  burglary,  867  (e). 
Of  lesser,  or  other  offense,  289,  867  (d). 
Of  lesser  offense,  when  a  bar,  227  (i>. 
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[The  flffores refer  to  the  eeoUonib] 
CX)N  VIOTION — Ccntinued. 

Of  reoeiTing  stolen  goods,  880. 

Of  leceiying,  on  indictment  for  larceny^  290. 

Of  thief,  proof  of,  on  trial  for  reoeiving,  81^ 

On  one  of  Beveral  counts,  867  (c). 
CORPORATE  PROPERTY: 

Indictment  for  embezzlement  of,  886  (d). 

ProTing  ownership  of,  161. 
CORPORATIONS: 

Alleging  ownership  of  goods  stolen  from,  lOt. 

LAjing  ownership  of  locus  in  quo  in,  848  Qai)^ 
CORPUS  DEUCn: 

Proof  of,  on  trial  for  burglary,  85d  (d). 

Proof  of,  on  trial  for  larceny,  183-186. 
CORROBORATION: 

Of  confession,  necessity  of,  216. 

Of  prosecutor  in  larceny  case,  126  (d)b 
CO-TENANT: 

Larceny  by,  what  is,  86. 
COTTON: 

Fraudulent  packing  of,  528. 

Illegal  sale  or  purchase  of,  624, 
COUNSEL: 

Advice  of,  as  a  defense,  220. 
COUNTS: 

Acquittal  on  one  of  several,  when  a  bar,  287  (g^ 

Conviction  on  one  of  several,  867  (c). 

Election  between,  on  trial  for  larceny,  119. 

For  false  pretenses,  joinder  of,  426. 

Joinder  of,  in  indictment  for  embezzlement,  888  (d). 

Joinder  of,  in  indictment  for  larceny,  114-119. 

Joinder  of,  in  indictment  for  receiving,  821. 

Verdict  on  one  or  more  of  several,  288. 
COUNTY: 

Indictment  for  bringing  stolen  goods  into,  128. 

Stealing  in  one,  and  carrying  into  another,  68. 
COUNTY  OFFICERS: 

Embezzlement  by,  878  (f )• 
COUNTY  TREASURERS: 

Embezzlement  by,  878  (c). 
COUPONS: 

How  described  in  indictment  for  larceny,  76. 
COURTS: 

Duty  of,  as  to  instructions,  generally,  247. 

Duty  of,  in  granting  or  refusing  instructions,  277. 

Findings  by,  on  trial  without  jury,  292, 

COVERTURE: 

As  a  defense,  in  false  pretenses,  485  (d). 
See  also  Marital  Cobroion. 
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CREDITOR: 

False  pretenses  by,  or  to,  418. 
CRIME: 

Extortion  bj  threats  to  accuse  of,  48(S.' 
CROPPER: 

Larceny  by,  what  is,  86. 
CROPS: 

Unlawful  remoTal  of,  626. 
CROSS-EXAMINATION: 

Of  prisoner  accused  of  robbery,  470. 
CUMULATIVE  SENTENCES: 

For  larcenies.  296. 
CUSTOMS  LAWS: 

Violations  of;  smuggling,  518. 
OUTTma  OF  TIMBER: 

Illegally,  generally,  588. 
On  the  public  lands,  539. 
DAYTIME: 

Breaking  during,  when  burglary,  837. 
DEBTOR: 

False  pretenses  by,  or  to,  413. 
DECLARATIONS: 

As  evidence,  generally,  202-206. 
Evidence  of,  in  burglary  cases,  352  (g). 
Exculpatory,  as  a  defense,  226,  327  (c),  860  (a). 
Explanatory  of  posseesion  or  intent,  226  (b). 
Of  accomplice  in  larceny,  204. 
Of  co-conspirators,  as  evidence,  507. 
Of  co-defendants,  204. 
Of  husband  or  wife  of  accused,  208. 
Of  one  accused  of  receiving  stolen  goods,  824. 
Of  owner  of  stolen  property,  205,  226  (c). 
Of  person  robbed,  as  evidence,  466. 
Of  persons  jointly  charged,  204. 
Of  the  accused,  proof  of  by  prosecution,  202. 
Of  third  persons,  as  evidence,  206. 
DB  FACTO  OFFICERS: 

Embezzlement  by,  879. 
DEFENDANTS: 

Acts  and  conduct  of,  as  evidence,  169,  856  (d)* 
Joinder  of,  in  indictment  for  larceny,  118. 
Proof  of  identity  of.  187. 
DEFENSES: 

Advice  of  counsel,  220. 

Agency,  221. 

Alibi.  222,  256. 

Alibi,  instructions  as  to,  256. 

Character,  228,  257,  435  (b),  471  (b). 

Character,  instructions  as  to,  257. 
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[  The  flgnzMxetor  to  the  sectkos.] 
DEFENSES  —  Ooniinued. 

Consent  of  owner,  2d4,  861,  898  (b),  471  (c). 

Ck>vertujre,  in  false  pretenses,  485  (d). 

Duress,  2^. 

Exculpatory  declarations,  236. 

Explanation  of  flight,  196  (c). 

Financial  standing,  486  (b). 

Former  jeopardy,  287,  896  (c),  485  (a),  471  (d). 

Guilt  of  another,  228. 

Ignorance  of  law  or  fact,  229,  280. 

Infancy,  231,  485  (d). 

Insanity.  282. 

Intoxication,  288,  261,  471  (e). 

Kleptomania,  284. 

Marital  coercion,  285,  471  (f), 

Restoration  of  property,  898  (e). 

Statute  of  limitations,  898  (d). 

Title,  ownership,  or  claim  of  right,  286. 

Unlawful  purpose  of  person  defrauded,  485  (o). 

On  trial  for  blackmailing  or  extortion,  492. 

On  trial  for  burglary,  860,  861. 

On  trial  for  conspiracy  to  defraud,  509. 

On  trial  for  criminal  trespass,  548. 

On  trial  for  embezzlement,  898. 

On  trial  for  false  pretenses,  485. 

On  trial  for  laroeny,  219-286. 

On  trial  for  receiving  stolen  goods,  827. 

On  trial  for  robbery,  471. 

DEFINITIONS: 

Of  blackmailing  and  extortion,  482. 

Of  burglary,  882. 

Of  conspiracies  to  defraud,  496. 

Of  embezzlement,  870. 

Of  larceny,  1. 

DELIRIUM  TREMENS: 
As  a  defense,  288  (d). 

DELIVERY: 

Of  property  embezzled,  averment  of,  88T. 
Of  proper^  embezzled,  proof  of,  890. 
Of  property,  proof  of,  in  false  iwotonooii  4M. 
Proof  of  false  pretext  inducing,  186. 

DELUSIONS: 

As  a  defense,  282  (d). 

DEPOSITARY: 

Of  chattel,  larceny  by,  82. 

DERELICT  PROPERTY: 
Larceny  of,  45  (!)• 
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[  The  figures  refer  to  the  8eotIont.1 
DEflCRIPTION: 

Of  goods  Btolen,  in  indictment  for  burglary,  846. 

Of  the  premises  burglarized,  345. 

Of  property  embezzled,  885. 

Of  property  obtained  by  false  pretense,  428. 

Of  property  obtained  by  robbery,  457. 

Of  property  taken,  variance  as  to,  288-240. 

Of  stolen  goods,  in  indictment  for  receiving,  817. 

Of  stolen  property,  in  indictment  for  larceny,  75-88. 

DEVICE: 

See  Trick  and  Device. 

DISCHARGE: 

Of  prisoner,  disposal  of  property  on,  805. 
DISMISSAL: 

When  bars  further  prosecution,  227  (d). 
DISTILLERS: 

Frauds  by,  520. 
DISTINCT  OFFENSE: 

Evidence  of,  as  proof  of  intent,  431  (b). 

Proof  of,  on  trial  for  burglary,  357. 

Proof  of,  on  trial  for  conspiracy  to  defraud,  506  (o). 

Proof  of,  on  trial  for  larceny,  199-201. 
See  also  SnoiiAB  Acts. 
DISTINCTION: 

Between  larceny  and  breach  of  trust,  64. 

Between  larceny  and  embezzlement,  56,  872. 

Between  larceny  and  false  pretenses,  57,  401. 

Between  larceny  and  malicious  mischief,  55. 

Between  larceny  and  robbery,  58. 

Between  larceny  and  trespass,  55. 
DOCUMENTARY  EVIDENCE: 

On  trial  for  burglary,  352  (b). 

On  trial  for  embezzlement,  889  (e). 

On  trial  for  false  pretenses,  428  (b). 

On  trial  for  larceny,  180. 

DOGS: 

As  subjects  of  larceny,  46  (b). 

DOORS: 

What  is  a  breaking  of,  335  (b). 

DUPLICITY: 

*  In  indictment  for  false  pretenses,  418  (b). 

DURESS: 

As  a  defense,  225. 

DUTY: 

Of  finder  to  search  for  owner,  58. 
DWELLING  HOUSE: 

What  is,  in  law  of  burglary,  384  (b). 
lajBCTION: 

Between  counts,  in  larceny,  119. 

Between  counts,  on  trial  for  receiving  stolen  goods,  821. 
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SMBBZZLEMENT: 

Allegation  of  dellTery  to  embezzler,  887. 

ATonnent  of  ownership,  in  indictment  for,  88QL 

Averment  of  relation,  in  indictment,  884. 

By  agent,  servant  or  clerk,  875. 

By  city  and  county  officers,  878  (f). 

By  defcusto  officers,  what  is,  879. 

By  public  officers,  what  is,  878,  879. 

By  school  officers,  878  (e). 

Charging  distinct  acts  of,  888. 

Construction  of  statutes  relative  to,  878. 

Defenses  on  trial  for,  898. 

Describing  the  property  in  indictment  for,  88S. 

Distinguished  from  larceny,  56,  872. 

Evidence  on  trial  for,  generally,  889-894. 

Fines  for,  897.  y 

From  the  mail,  what  is,  881.  '  > 

Imprisonment  for,  897. 

Indictment  for,  generally,  8ft^888. 

Information  for,  888. 

Instructions  on  trial  for,  895.  r' 

Jurisdiction  in  cases  of,  874.  ^ 

Proof  of  delivery  of  property,  890, 

Proof  of  other  acts  of,  892. 

Proof  of  value,  on  tnal  for,  89  !• 

Punishment  for,  897. 

Sentence  for,  897. 

Variance  on  trial  for,  894. 

Verdict  on  trial  for,  896. 

What  constitutes,  generally,  870-874. 

What  property  is  subject  of,  880,  881. 

Who  is  an  "agent,"  "servant."  or  ** clerk,"  877. 

Who  is  an  employer,  876. 

Who  may  commit,  875-881. 
EOfPLOYER: 

Who  is,  in  law  of  embezzlement,  876. 
ENTBY: 

When  amounts  to  burglary,  882-888. 
"ESTATE:" 

Alleging  ownership  of  stolen  goods  in,  101« 

Laying  ownership  of  building  in,  848  (g). 
ESTRATED  ANIMALS: 

Averment  of  ownership  of,  99. 
EVIDENCE: 

Accomplice  testimony,  181. 

Acts  and  conduct  of  accused  as,  159. 

Admissibitity  of,  on  trial  for  false  pretenses,  428^ 

Admissions  as,  generally,  207. 

Admissions  and  declarations  as,  202-208. 
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[  Tbe  llffares  ret  or  to  the  BewUomj 
EVIDENCE  —  Ccntinued. 

Admissions  by  silence  or  faihm  to  deny,  906. 
Admissions,  deciatrations,  and  oonfeosions,  SM^ 
Admissions  in  embezzlement  coses,  889  (d). 
Admissions  on  trial  for  robbery,  467. 
Best  and  secondary,  880  (a). 
Burden  of  proof  on  trial  for  false  pretenses,  4M. 
Circumstantial,  on  trial  for  burglary,  8M. 
Circumstantial,  on  trial  for  larceny,  166-901* 
Circumstantial,  on  trial  for  robbery,  468. 
Comments  upon,  in  instructions,  8(^. 
Competency,  generally,  1!^. 
Competency,  in  embezzlement  cases,  889  (a). 
Confessions  as,  generally,  209-818. 

See  CONFESSIONB. 

Confessions  on  trial  for  embezzlement,  889  (d). 

Confessions,  on  trial  for  robbery,  497. 

Cross-examination  of  accused,  470. 

Declarations  of  accomplices,  994. 

Declarations  of  accused,  202. 

Declarations  of  co-defendant,  204. 

Declarations  of  husband  or  wife  of  aooused,  998. 

Declarations  of  owner  of  stolea  pixqMrtiy,  906. 

Declarations  of  persons  jointly  charged,  204. 

Declarations  of  person  robbed,  499. 

Declarations  of  third  persons,  206. 

Documentary,  on  trial  for  embezzlement,  889  (e). 

Documentary,  on  trial  for  false  preteHsas,  499  <^ 

Documentary,  on  trial  for  larceny,  180. 

Eiamination  of  person  robbed,  199. 

Exculpatory  declarations  as,  1B29. 

For  the  defense,  in  buifs^»ry  cases,  899,  961. 

For  the  defense,  in  embezzlement  cases,  893. 

For  the  defense,  in  robbery  cases,  471. 

For  the  defense,  on  trial  for  burglary,  860,  861. 

For  the  defense,  on  trial  for  ^false  pretonsso,  486,  499. 

For  the  prosecution,  generally,  126-181. 

For  the  prosecution,  on  trial  for  bui^lary,  862-909. 

Hearsay,  on  trial  for  larceny,  129. 

Hearsay,  on  trial  for  robbej^r*  400  (d). 

In  rebuttal,  126  (e). 

Instructions  as  to  circumstantial,  258,  272. 

Of  accomplices,  on  trials  for  bur^ry ,  862  <c>. 

Of  accused's  bad  character,  196. 

Of  acts  and  conduct  of  accused,  389  (o). 

Of  another  offense,  199-201,  867. 

Of  character,  as  a  defense,  471  (b). 

Of  character,  in  embezzlement  cases,  399  (c). 

Of  consent,  as  a  defense,  471  <c). 
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BVIDENCB — Continued. 

Of  coDflent,  on  trial  for  bursary,  Ml. 

Of  oonBtructive  possesaioii  by  owner,  146. 

Of  credit  giv.en  to  false  pretense,  432. 

Of  defendant's  identitp^,  1$7. 

Of  delivery  of  property  embeoKled,  880. 

Of  delivery  of  proper^,  in  fabe  pretenses,  430. 

Of  extrinsic  facts  as  showing  intent,  155. 

Of  false  pretext  inducing  delivery  of  property,  185. 

Of  felonious  intent,  481. 

Of  felonious  taking,  18S. 

Of  financial  condition  of  accused,  107. 

Of  flight  of  accused,  108. 

Of  flight  or  attempts  to  escape,  4i8  (b). 

Of  former  conviction,  160. 

Of  genuineness,  180. 

Of  guilty  knowledge  or  aateot,  158-155,  480. 

Of  identity,  852  (e). 

Of  identity,  genuineness  and  value,  187-148. 

Of  identity  of  stolen  pcopetty,  li86. 

Of  identity,  on  trial  for  robbery,  4i0  (d). 

Of  incriminating  facts,  in  robbery  «aae,  468. 

Of  inhabitancy  of  burglamed  pioawees,  855. 

Of  intent,  on  trial  for  biurglaiy,  854. 

Of  intent,  on  trial  for  conspkaoy  to  delraiid,  506  (b). 

Of  intention  to  restore  propevfy  4ibtaiined  by  falae  pvetaBiii,ii86, 

Of  intoxication,  as  a  defiense,  471  (eV 

Of  joint  and  separate  ownership,  148. 

Of  larceny  of  other  property,  VUNM. 

Of  larceny,  on  trial  for  receiving,  822  (b). 

Of  locus  in  quo  in  rebbery,  461. 

Of  marital  coercion,  aaa  defense,  471  (f). 

Of  maoEiied  weoaan's  ownership  of  .itaiieD  proporty^,  150. 

Of  non-<x>nsent  of  owner,  186, 158. 

Of  other  acts  of  embezzleoiant,  802. 

Of  other  frauds  and  offenses,  506  ((^ 

Of  ownership  in  oovpomtion,  151. 

Of  ownership  of  animals  stolen,  160. 

Of  ownership  of  burglarized  pvemises,  865. 

Of  ownership  of  stolen  goods,  144-152. 

Of  ownership,  on  trial  for  robbery,  465. 

Of  ownership,  value,  <etc.,  on  trial  for  receiving,  822  (c). 

Of  owner's  "want  of  consent  to  taking,  186, 158. 

Of  plate  4tf  burglary,  858. 

Of  place  of  larceny,  184. 

Of  possession  of  burglars*  tockls,  858. 

Of  possession  of  plunder,  weapons,  «tD,  qa  trial  tor  robbevy,  468  (o). 

Of  possession  of  stolen  goods,  162-105,  385,  850. 

Of  previous  conviction  of  thief,  on  trial  of  receiver,  828. 
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EVIDENCE  —  Continued. 

Of  property  taken  by  robbery,  468. 

Of  receiving,  on  trial  for  larceny,  128  (e). 

Of  similar  guilty  acts,  826. 

Of  similar  acts,  as  proof  of  intent,  481  (b). 

Of  special  property  of  alleged  owner,  147. 

Of  the  corpus  delicU;  in  burglary,  852  (d). 

Of  the  corpus  delicti,  in  larceny,  183-186. 

Of  time  of  burglary,  8S8. 

Of  time  of  larceny,  188. 

Of  title,  ownership  or  claim  of  right,  286. 

Of  value  of  property  embezzled,  391. 

Of  value  of  things  stolen,  140-148. 

Of  value,  on  burglary  trial,  852  (f). 

Of  value,  on  trial  for  robbery,  464. 

Of  violence  or  threats  in  robbery,  462. 

On  part  of  accused  in  larceny,  219-286. 

See  Defenses. 
On  trial  for  adulteration,  477-480. 
On  trial  for  adulteration  of  milk,  478  (c). 
On  trial  for  blackmailing  or  extortion,  491. 
On  trial  for  burglary,  852-862. 
On  trial  for  conspiracy  to  defraud,  506-510. 
On  trial  for  criminal  trespass,  541. 
On  trial  for  embezzlement,  889-894. 
On  trial  for  false  pretenses,  428-487. 
On  trial  for  larceny,  126-218. 
On  trial  for  piracy,  584.    .  . 
On  trial  for  receiving  stolen  goods,  822-826. 
On  trial  for  robbery,  460-472. 

Preponderance  of,  in  case  of  defence  of  insanity,  289  ^ 
Presumptive,  on  trial  for  burglary,  856. 
Relevancy  and  sufficiency  in  embezzlement  cases,  889  (b). 
Relevancy  on  trial  for  larceny,  127. 
Res  gestcB  on  trial  for  robbery,  460  (d). 
Sufficiency,  generally,  in  larceny  case,  128-181. 
Sufficiency  of,  on  trial  for  false  pretenses,  488. 
To  develope  the  res  gestce  200. 
To  prove  larceny  of  animals,  128  (d). 
To  prove  larceny  from  the  person,  128  (b). 
To  show  intent,  200. 
Variance  between  indictment  and,  287-245,  828, 862,  894,  487,  47L 

See  also    Admissions;  Ciroumstamtial  Evidengb; 
signs;  Dbclabations;  Dooumentabt  EyiDENO^ 

EXAMINATION: 

Of  prosecutor  in  robbery  case,  469. 

Of  witnesses,  on  trial  for  receiving,  822  (e)^ 

Of  witnesses,  on  trial  for  robbery,  460  (b) 
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EXCEPTIONS; 

To  inBtructions  to  the  jury,  270. 

To  rale  admitting  acts  aad  declarations  of  oo-oonspiratora  in  e  videnoe , 
507(c) 

To  rule  that  intent  must  exist  at  time  of  taking,  86. 
EXCHANGE: 

Of  property*  false  pretenses  in,  410  (o). 
EXCUU^ATORY  DECLARATIONS: 

As  a  defense,  226,  860  (a). 
EXHIBITS: 

Taking  of,  to  jury  room,  280. 
EXTORTION: 

By  pension  agents,  488,  489. 

Constitutionality  and  oonstniotioii  of  statotes  as  to,  481« 

ConTiction  and  punishment  of,  4SNS* 

Corrupt  intent  in,  484. 

Defenses  on  trial  for,  492b 

Definitions  of,  482. 

ETidence  on  trial  for,  491. 

Indictments  for,  490. 

Instructions  on  trial  for,  494. 

Offense  of,  generally,  481-49G. 

Taking  excessive  fees,  487. 

Variance  on  trial  for,  498. 

What  constitutes,  488. 

Withholding  pension  money,  489. 
BXTEINSIC  PACTS: 

As  proof  of  intent,  166. 
FACTOR: 

What  amounts  to  larceny  by,  84. 
FACTS: 

Charging  the  jury  as  to,  262. 

False  pretense  must  relate  to  existing,  407. 

Xg^rance  of,  as  a  defense,  280. 

Instructions  assuming,  264. 

Questions  of  fact  for  the  jury,  246,  868, 489^ 
FALSE  CLAIMS: 

Against  government,  617. 

FAME  PRETENSES: 

Affidavit  for  warrant  for,  417. 

Averment  of  intent  or  scienter,  422. 

Averment  of  ownership  of  property  obtained,  424 

Averment  of  success  of  pretense.  421. 

Averment  of  value  of  property  obtained,  42SL 

Between  debtor  and  creditor,  418. 

Burden  of  proof  on  trial  for,  484. 

Constituent  elements  of  the  offense,  896-409L 

Constrootion  of  statutes  as  to,  8981 

Defenses  on  trial  for,  486,  486. 
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FAIBE  PRETENSES  — Con«nti6d. 

Description  of  property  obtained,  428. 

Difltingaished  firom  lacoenjr,  67,  401. 

Effect  of  victim's  means  of  knowledge,  406. 

Evidence  on  trial  for,  geaenilly,  488-437. 

How  far  must  be  relied  on,  405. 

In  obtaining  or  transferring  note,  412. 

In  payment  of  money,  411. 

In  sale  or  purchase  of  property,  410. 

Indictment  for,  generally,  418-437. 

Instances  of  insufficient  indictments  for,  427. 

Instructions  to  jury  on  trial  for,  489. 

Joinder  of  counts  in  indictment  for,  406. 

Jurisdiction  on  triaib^or,  415. 

Must  be  calculated  to  deceive,  404. 

Must  relate  to  existing  fact  or  past  event,  407. 

Naked  lie  not,  408. 

Negativing  pretense  in  indictment,  420. 

Proof  of  credit  given,  433. 

Proof  of  delivery  of  property,  429. 

Proof  of  felonious  intent,  481 

Proof  of  guilty  knowledge,  480. 

Punishment  for,  442. 

Purpose  of  parting  with  property  must  be  honefll,  400. 

Questions  of  law  and  fact  on  trial  for,  488. 

Sentence  for,  441. 

Setting  out  pretense  in  indictment,  419. 

Sufficiency  of  evidence  to  convict,  483. 

The  property  or  signature  obtained,  408. 

To  bailee  or  agent,  414. 

Variance  on  trial  for,  487. 

Various  modes  of  commission,  410414 

Venue  of,  416. 

Verdict  on  trial  for,  440. 

What  constitutes,  generally,  899,  400. 

What  is  a  false  "  token,"  or  "  pretense,"  402. 
FAME  PRETEXT: 

Inducing  delivery,  proof  of,  on  trial  for  larceny,  186. 

FALSE  TOKEN: 

What  is  a,  402. 

FEAR: 

What  putting  in,  oonstitates  robbery,  447. 

FEDERAL  COURTS: 

Jurisdiction  of,  in  larceny  oases,  61. 

FEES: 

Extortion  by  taking  excessive,  487. 

FELONIOUS  INTENT: 

Averment  of,  in  indictment  fwr  laroeny,  111*118. 
In  burglary,  889. 
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FELONIOUS  INTENT— ConWntwd. 

Neoessity  of,  in  robbery,  449. 

Proof  of,  in  false  pretenses,  481. 
See  also  Intent. 
"  FELONIOUSLY: " 

Use  of,  in  indictment  for  burglary,  844  (e). 

Use  of,  in  indietment  for  larceny,  1 18. 
FINANCIAL  CONDITION: 

Of  accused,  proof  of,  197. 
FINANCIAL  STANDING: 

As  a  defense  in  false  pretenses,  485  (b). 
FINDER: 

Of  lost  property,  larceny  by,  generally,  49-68. 

Of  lost  propertj,  duty  of  to  look  for  owner,  58« 
'  What  deemed  lost  property,  49. 
FINDING: 

Of  value,  by  jury,  286. 

On  trial  by  court  without  jury,  298. 
FINE: 

For  embezzlement,  897. 

On  conviction  of  larceny,  295. 
PISH: 

As  subjects  of  larceny,  46  (e). 

How  described  in  indictment  for  larceny,  84. 
FIXTURES: 

As  subject  of  larceny,  45  'c). 
FLIGHT: 

As  evidence  of  guilt,  198,  856  (e),  466  (b). 
FOOT-PRINTS: 

As  evidence,  in  burglary  cases,  356(f). 

FORCE: 

Averment  of,  in  indictment  for  robbery,  466. 

What  necessary  in  robbery,  446. 
FORMER  CONVICTION: 

Proof  of,  on  trial  for  larceny,  160. 
FORMER  JEOPARDY: 

As  a  defense  in  embezzlement  cases,  898  (c). 

As  a  defense  in  false  pretenses,  485  (a). 

As  a  defense  in  larceny  cases,  227. 

As  a  defense,  on  trial  for  robbery,  471  (d). 

As  a  defense  to  charge  of  burglary,  360  (b). 

As  a  defense  to  charge  of  receiving,  827  (b). 
FRAUDS  AND  CHEATS: 

By  distillers,  620. 

.  By  national  bank  officers,  519. 

Evasions  of  stamp  duty,  521. 

False  claims  against  government,  517. 

False  tax  lists,  522. 

Fraudulent  concealment  of  property,  529. 
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FBAUDS  AND  CHEATS— CanHnuecU 

Fraadulent  packing  of  cotton,  588. 

Illegal  branding  of  cattle,  687. 

Illegal  sale  or  purchase  of  cotton,  62i> 

On  the  gOTemment,  generally,  616-fi92L 

Purchases  forbidden  hj  law,  088. 

Selling  property  not  owned,  or  subject  to  lien,  (S8S. 

Unlawful  removal  of  crops,  686. 

Violations  of  customs  laws,  618. 
PDRTHEB  INSTRUCTIONS: 

When  proper,  sufficiency,  etc.,  878. 
GELDINQS: 

How  described  in  Indictment  for  lacoeny,  88. 

Variance  in  description  of,  889. 
GENERAL  OWNER: 

Laying  ownership  in,  98. 
GENERAL  VERDICT: 

Sufficiency  and  effect  of,  884. 
GENUINENESS: 

Of  stolen  property,  proof  of,  189. 
GEORGLAl: 

Effect  of  possession  of  stolen  goods  in,  187,  809  (c). 
GOVERNMENT: 

Averment  of  ownership  in,  886  (b). 

False  claims  against,  617. 

Frauds  upon,  prosecutions  for,  016-0881 
GRAND  LARCENY: 

Distinguished  from  petty,  18. 
GROWING  CROPS: 

As  subjects  of  larceny,  46  (b). 

How  described  in  indictment  for  larceny,  80. 
GUILT  OF  ANOTHER: 

As  a  defense,  228. 
GUILTY  KNOWLEDGE: 

Instructions  as  to,  260. 

Of  one  accused  of  piracy,  684. 

Proof  of,  in  false  pretenses  480. 

Proof  of,  on  trial  for  larceny,  168-160. 
HARD  LABOR: 

Sentence  to,  on  conviction  of  larceny,  890. 
HEARSAY: 

What  is,  on  trial  for  larceny,  129. 

What  is,  on  trial  for  robbery,  460  (d). 
HIGH  SEAS: 

Robbery  on,  080-684. 
HIRER: 

Of  chattel,  larceny  by,  88. 
HOGS: 

How  described  in  indictment  for  larceny,  88. 
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HOBSES: 

How  described  in  indictment  for  larceny,  8d. 

Punishment  for  theft  of,  802. 

Variance  as  respects  description  of,  289. 
HOUSE: 

Larceny  from,  what  constitutes,  10. 

Punishment  of  larceny  from,  808. 
HUSBAND: 

Ck>eroion  of,  as  a  defense,  285,  471  (f). 

Laying  ownership  in,  in  indictment  for  burglary,  848  (d). 

Of  accused,  declarations  of,  208. 
IDEM  80NANS: 

What  names  are,  242. 
IDENTITY: 

Evidence  of,  in  burglary  cases,  862  (e). 

Instructions  as  to,  259. 

Of  defendant,  proof  of,  187. 

Of  former  charge  pleaded  in  bar,  227  (b). 

Of  stolen  property,  proof  of,  188. 

Proof  of,  on  trial  for  robbery,  460  (d). 
IGNORANCE: 

Of  law  or  fact  as  a  defense,  229. 
ILUOrr  DISTILLING: 

Prosecutions  for,  620. 
ILLINOIS: 

Effect  of  possession  of  stolen  goods  in,  168,  869  (d). 
ILLUMINATING  GAS: 

As  a  subject  of  larceny,  45  (f). 
IMITATION  BUTTER: 

Prooecutions  for  sale  of,  479. 
IMPRISONMENT: 

For  embezzlement,  897. 

Far  larceny,  296. 

See  also  PuNiSHMSNT. 
INDIAN  COUNTRY: 

Jurisdiction  of  larceny  in,  61. 
INDIANA: 

Effect  of  possession  of  stolen  goods  in,  169,  859  (e). 

INDICTMENT: 

Allegation  of  delivery  to  embezzler,  887. 
Amendment  of  averment  of  ownership  in,  106. 
Averment  of  force  or  threats,  456. 
Averment  of  intent  or  scienter,  111-118.  844,  422. 
Averment  of  locu9  in  quo,  in  robbery,  455. 
Averment  of  ownership  in  burglary,  848,  849. 
Averment  of  ownership,  in  false  pretenses,  424. 
Averment  of  ownership,  in  larceny,  89-106. 
Averment  of  ownership  in  robbery,  458. 
Averment  of  ownership  of  property  embezzled,  886. 
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INDIOIHENT  —  Cmtinued. 

Averment  of  place  of  laroeny  ia».  108. 
Averment  of  posseeeion  whence  taken  in,  KM. 
Averment  of  relation  between  embezsler  and  emplofery  88i 
Averment  of  time  in,  107. 
Averment  of  value,  in  burglary,  847. 
'    Averment  of  value,  in  laroeny,  109, 110. 
Averment  of  value,  in  prosecution  for  receiving,  810. 
Averment  of  value,  in  robbery,  459L 

Averment  of  valne  of  property  obtained  by  false  pretemaei,  428, 
Averment  that  f alae  pretense  was  successful,  431, 
Caption  of,  67. 

Charging  both  larceny  and  receiving  in,  115. 
Charging  distinct  acts  of  embezzlement,  888. 
Charging  intent  in,  816. 

Charging  larceny  in  indictment  for  burglary,  851. 
Charging  larceny  for  several  articles  in,  116, 117. 
Charging  offense  in  different  ways,  78. 
Charging  particular  offenses,  190-125. 
Charging  the  asportation,  71. 
Charging  the  taking,  in  larceny,  70. 
Charging  the  taking,  in  robbery,  454. 
Charging  two  or  more  offenses  in,  114,  115.  850. 
Commencement  of,  67. 
Conclusion  of,  69. 

Defective,  no  bar  to  further  prosecution,  327  (c). 
Describing  stolen  property  in,  75-88. 
Description  of  money  obtained  by  false  pretense,  438  (oX 
Description  of  premises  burglarized,  845. 
Description  of  property  embezzled,  886. 
Description  of  property  obtained  by  false  pretense,  438. 
Description  of  property  taken  in  robbery,  457. 
Description  of  signature  obtained  in,  438  (b). 
Description  of  stolen  goods  in,  817,  84A. 
Duplicity  in,  418  (b). 
Election  between  counts  in,  119. 
Following  language  of  statute  in,  74,  883  (c). 
For  adulteration,  477-480. 
For  adulteration  or  dilution  of  milk,  478  (b). 
For  attempt  to  steal,  135. 
For  blackmailing  or  extortion,  490. 
For  bringing  stolen  property  into  state  or  county,  138. 
For  burglary  generally,  343  351. 
For  burglary,  averment  of  time  in,  848. 
For  conspiracy  to  defraud,  503-605. 
For  embezzlement,  883-888. 
For  false  pretenses,  generally,  418-437. 
For  larceny,  generally,  67-135. 
For  larceny  after  trust,  131. 
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IKDICTHENT—  Oantiwued. 

Forlaxoenj  by  bailee,  131. 

For  larceny  from  the  person,  120. 

For  piracy,  S88. 

For  receiving  stolen  goods,  815-821. 

For  receiving,  naming  thief  in,  880. 

For  robbery,  generally,  458459. 

Foi:  second  offenses,  12i. 

For  theft  of  animals,  129. 

For  trespasB^depriving  of  property,  640. 

Formal  parts  of,  generally,  67-69. 

Ihstances  of  insufficient,  427. 

Joinder  of  counts  in,  114-119,  821,  882  (d),  426. 

Joinder  of  defendants  in,  118. 

Joinder  of  offenses  and  counts  in,  114-119. 

Laying  the  venue  in,  67. 

Naming  owner  of  stolen  proper^  in,  68,  818. 

Negativing  owner's  consent  to  the  taking,  72. 

Negativing  the  false  pretense,  420. 

Betting  out  the  false  pretense,  419. 

Surplusage  in,  882  (d),  418  (b). 

Uncertainty  in,  418  (b). 

Use  of  word  •*  feloniously,"  118. 

Variance  between  proof  and,  see  Yabiavoi. 
INDUCEMENT: 

To  confess,  by  person  not  in  authority,  218. 

When  excludes  confession,  211-214. 

Gonfeasion  after  removal  al,  214. 
INFANCY: 

As  a  defense,  in  false  pretenses,  485  (d). 

As  a  defense,  in  larceny,  281. 
INFORMATION: 

For  adulteration  or  dilution  of  milk,  478  (b). 

For  blackmailing  or  extortion,  490. 

For  embezzlement,  888. 
INHABITANCY: 

Of  premises  burglarized,  proof  of,  865. 
INSANITY: 

As  a  defense,  282. 

From  use  of  liquor,  defense  of,  288  (c). 
INSTRUCTIONS  TO  JURY: 

As  to  character,  257. 

As  to  circumstantial  evidence,  258,  272. 

As  to  defense  of  alibi,  256. 

As  to  guilty  knowledge,  260. 

As  to  identity,  259. 

As  to  intent,  260,  278. 

As  to  intoxication,  261. 

As  to  ownership  of  stolen  goods,  262,  274. 
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INSTRUCTIONS  TO  JVB.Y -^  Continued. 

As  to  possession  of  stolen  goods,  268,  375. 

Ab  to  principals  and  accessories,  264. 

As  to  reasonable  doubt,  265. 

As  to  time  and  place  of  larceny,  266. 

As  to  value  of  stolen  goods,  267,  276. 

As  to  want  of  consent  to  taking,  262. 

Assumption  of  facts  in,  254, 

Comments  on  evidence  in,  251. 

Duty  of  court  as  to,  247,  277. 

Exceptions  to.  279. 

Expressions  of  opinion  in,  250. 

Further,  278. 

Misleading,  258. 

On  trial  for  blackmailing  or  extortion,  494. 

On  trial  for  burglary,  363-366. 

On  trial  for  conspiracy  to  defraud,  511 

On  trial  for  embezzlement,  805. 

On  trial  for  false  pretenses,  489. 

On  trial  for  larceny,  246-279. 

On  trial  for  receiving  stolen  goods,  829. 

On  trial  for  robbery,  474. 

Prayer  for,  on  burglary  trial,  866. 

Prayer  for,  on  larceny  trial,  269-277. 

Prayer  for,  on  trial  for  robbery,  474  (c). 

Review  of,  279. 

Upon  matters  of  fact,  252. 

Urging  jury  to  agree,  255.  * 

What  are  proper,  on  larceny  trial,  247-267. 

What  proper,  on  trial  for  burglary,  864,  866. 

When  must  be  in  writing,  268. 

INTENT: 

Averment  of,  in  false  pretenses,  422. 

Averment  of,  in  indictment  for  burglary,  844. 

Charging,  in  indictment  of  receiver,  816 

Corrupt,  in  blackmailing  or  extortion,  484. 

Declarations  explanatory  of  226  (b). 

Extrinsic  facts  as  proof  of,  155. 

Felonious,  in  burglary,  839. 

Felonious,  in  larceny,  18-25. 

In  larceny,  must  be  to  deprive  owner  of  his  property,  19« 

In  offense  of  receiving  stolen  goods,  811. 

Inability  to  form,  by  reason  of  intoxication,  288  (b). 

Instructions  as  to,  260. 

Must  exist  at  time  of  taking.  28. 

Necessity  of  felonious,  in  robbery,  449. 

No  larceny  in  absence  of,  18. 

Other  offenses  as  proof  of,  200. 

Proof  of,  on  trial  for  burglary,  854. 
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INTENT— Oonffrmed. 

Fkoof  of,  on  trial  for  oonspiraoy  to  defraud,  Mt  (b). 

Proof  of,  on  trial  for  larceny,  158-155. 

FlDof  of  other  acts  as  evidence  of,  481  (b). 

Bequests  to  charge  as  to,  278. 

To  convert  to  taker's  use,  unnecessary,  20. 

To  hold  for  reward,  when  larceny,  22. 

To  steal  thing  found,  when  must  be  formed,  02^ 

To  temporarily  deprive  owner,  21, 

INTESRPRBTATION: 

See  Construction. 

INTOXICATION: 

As  a  defense  on  trial  for  larceny  288. 
As  a  defense  on  trial  for  robbery,  471  (e). 
Instructions  as  to,  261. 

IOWA: 

Effect  of  possession  of  stolen  goods  in,  170,  868  (f). 

JOINDER: 

Of  counts  for  false  pretenses,  426. 

Of  counts  in  indictment  for  embezzlement,  882  (d). 

Of  counts  in  indictment  for  larceny,  114-118. 

Of  counts,  in  indictment  for  receiving,  821. 

Of  defendants,  in  indictment  for  larceny,  118. 

Of  offenses  in  indictment  for  larceny,  114-119. 

JOINT  OWNERS: 

Larceny  of  property  of,  48. 

Laying  ownership  of  stolen  goods  of,  96,  848  (e)> 

JOINT  OWNERSHIP: 

Plroof  of,  on  trial  for  larceny,  148. 

JUDGMENT: 

Of  restitution,  in  prosecution  for  conspiracy  to  deteud,  014. 

JURISDICTION: 

As  dependent  on  state  and  county  lines,  62, 68, 
As  dependent  on  value,  60. 
Conflicts  of,  61. 
In  Indian  country,  61. 
Of  federal  courts,  in  larceny  cases,  61. 
Of  larceny  committed  in  moving  train,  64. 
Of  prosecutions  for  burglary,  841. 
Of  prosecutions  for  embezzlement,  874. 
Of  prosecutions  for  false  pretenses,  415. 
Of  prosecutions  for  larceny,  generally,  58-66. 
Of  prosecutions  for  piracy,  582. 
Of  prosecutions  for  receiving  stolen  goods,  806. 
To  issue  search  warrants,  66. 

Where  goods  stolen  in  one  state  or  county  are  cairied  into  aoother« 
62,68. 
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JUKY: 

AsseBBment  of  punishment  by,  291. 

Instnictions  to,  on  trial  for  blackmailing  or  extortion,  4M. 

Instructions  to,  on  trial  for  burglary,  868-366. 

Instructions  to,  on  trial  for  conspiracy  to  defraud,  511. 

Instructions  to,  on  trial  for  embezzlement,  395. 

Instructions  to,  on  trial  for  false  pretenses,  489. 

Instructions  to,  on  trial  for  larceny,  246-279 

Instructions  to,  on  trial  for  receiving  stolen  goods,  829. 

Instructions  to,  on  trial  for  robbery,  474. 

Questions  of  fact  for,  246,  863,  478. 

Retirement  of,  for  deliberation,  280. 

Urging  jury  to  agree,  255. 
KANSAS: 

Effect  of  possession  of  stolen  goods  in,  171. 
KENTUCKY: 

Effect  of  possession  of  stolen  goods  in,  172,  359  (g). 
KLEPTOMANIA: 

As  a  defense,  234. 
KNOWLEDGE: 

Of  victim  of  false  pretense,  effect  of,  406. 
See  also  Guilty  Knowledge. 
LANDLORD: 

Laying  ownership  of  locus  in  quo  in,  846  (f). 

LARCENY: 

Accomplice  testimony  on  trial  for,  131. 

Advice  of  counsel  as  a  defense,  220. 

Affidavit  to  obtain  warrant  for,  65. 

After  possession  obtained  by  consent,  8. 

Agency  as  a  defense,  221. 

Alibi  as  a  defense,  222. 

Animals,  when  subjects  of,  46. 

Attempts  to  commit,  10. 

Averment  of  intent  in  indictment  for,  111-118. 

Averment  of  ownership  in  indictment  for,  89-106. 

Averment  of  place  where  committed,  108. 

Averment  of  time  in  indictment  for,  107. 

Averment  of  value  in  indictment  for,  109,  110. 

Bills  of  exchange,  when  subjects  of,  41. 

Bona  fide  purchase  from  thief  not,  6. 

Bonds,  when  subjects  of,  41. 

Bringing  stolen  property  into  state,  indictment  for,  128w 

By  agent,  servant  or  clerk,  what  is,  85. 

By  bailee,  generally,  80. 

By  bailee  for  special  purpose,  34. 

1^  bailee,  indictment  for,  121. 

By  borrower  of  chattel,  88. 

By  carrier,  84. 

By  co-tenant,  lessee,  cropper,  etc. .  86. 
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By  depositary  of  chattel,  82. 
By  factor,  34. 

By  finder  of  lost  property,  49-58. 
By  Ijirer  of  chattel,  88. 
By  maker  of  note,  bond,  etc.,  87. 
By  means  of  threats,  4. 
By  paramour  of  owner's  wife,  88, 
By  public  officers,  what  is,  89. 
By  trick  and  device,  what  is,  14. 
•   Caption  of  indictment  for,  67. 
Charging  offense  of,  70-74. 
Charging  both  larceny  and  receiying,  115. 
Charging  in  indictment  for  burglary,  851. 
Charging  two  or  more  thefts,  114. 
Circumstantial  evidenoe  on  trial  for,  156-161. 
Commencement  of  indictment  for,  67. 
Competency  of  CTidence  on  trial  for,  136. 
Complaint  for,  65, 
Conclusion  of  indictment  for,  69. 
Conflict  of  jurisdiction  in  cases  of,  61. 
Consent  as  a  defense,  224. 
ConTiction  of,  on  trial  for  burglary,  867  (e). 
Conviction  of,  receiving  on  indictment  for,  290. 
Defined,  1. 

Describing  stolen  property  in  indictment,  75-88. 
Different  kinds  of,  18-17. 
Distinction  between  other  offenses  and,  54-58. 
Distinction  between  breach  of  trust  and,  54. 
Distinguished  from  embezzlement,  56,  872. 
Distinguished  from  false  pretenses,  57,  401. 
Distinguished  from  malicious  mischief,  55. 
Distinguished  from  robbery,  58. 
Distinguished  from  trespass,  55. 
Documentary  evidence  on  trial  for,  180. 
Dogs,  as  subjects  of,  46  (b). 
Duress  as  a  defense,  225. 
Election  between  counts  on  trial  for,  119. 
Evidence  on  trial  for,  generally,  126-218. 
Exculpatory  declarations  as  a  defense,  .226. 
Finder  of  lost  property,  when  guilty  of,  50,  51. 
Formal  parts  of  indictment  for,  67-69. 
Former  jeopardy  as  a  defense,  227. 
From  house  or  building,  what  constitutes,  16. 
From  house  or  building,  punishment  of,  806. 
From  the  mail,  what  is,  17. 
From  the  person,  what  is,  16. 
From  the  person,  indictment  for,  ISM). 
From  the  person,  suffloienoy  of  evidence,  128  (b). 


806  QBNEBAL   INDEX. 

[  The  flffuns  refer  to  the  aectloiui.] 
LARCENY—  Continued, 

Qood  character  as  a  defense,  223. 
Grand  and  petty,  13. 
Quilt  of  another  as  a  defense,  228. 
hearsay  evidence  on  trial  for,  129. 
How  long  deemed  to  be  in  progress,  29. 
Ignorance  of  law  or  fact  as  a  defense,  229,  280. 
In  Indian  countiy,  jurisdiction  of,  61. 
In  moving  train,  jurisdiction  of,  64. 
In  one  state  or  county  and  carrying  into  another,  62,  68. 
Indictments  for,  generally,  67-125. 
Indictment  for  attempts  to  commit,  125. 
Infancy  as  a  defense,  231. 
Insanity  as  a  defense,  232. 
Instructions  on  trial  for,  246-279. 
Intent  must  be  to  deprive  owner,  19. 
Intent  must  exist  at  time  of  taking,  23-25. 
Intent  to  convert  to  taker's  use  unnecessary,  20. 
Intent  to  hold  for  reward,  22. 
Intent  to  temporarily  deprive  owner,  21. 
Intoxication  as  a  defense,  283. 
Joinder  of  counts  in  indictment  for,  114-119. 
Joinder  of  defendants  in  indictment  for,  118. 
Jurisdiction  of  prosecutions  for,  59-66. 
Jurisdiction  of  federal  courts  in  cases  of,  61. 
Jurisdiction  as  dependent  on  value,  60. 
Elleptomania  as  a  defense,  234. 
Lost  property,  when  subject  to,  49. 
Haiital  coercion  as  a  defense,  285. 
Naming  owner  in  indictment  for,  68. 
Necessity  of  a  carrying  away,  26. 
Necessity  of  a  felonious  intent,  18. 
Necessity  of  a  taking,  2. 
Of  animals,  what  amounts  to,  8. 
Of  animals,  indictment  for,  122. 
Of  animals,  sufficiency  of  evidence,  128  (d). 
Of  articles  belonging  to  different  owners,  how  dhatfed,  117. 
Of  bank  notes,  42. 
Of  birds,  poultry,  etc.,  46  (c). 
Of  books  of  account,  48. 
^    Of  cattle,  46  (a). 

Of  derelict  or  abandoned  property,  46  ^ 

Of  fixtures,  45  (c). 

Of  growing  crops,  45  (b). 

Of  illuminating  gas,  45  (f). 

Of  machinery,  45  (c). 

Of  money,  sufficiency  of  evidence  of,  128  (oX 

Of  one's  own  property,  47. 

Of  ores,  45  (e). 
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Of  oysters  and  fish,  46  (e). 

Of  property  jointly  owned,  what  is,  48. 

Of  property  unlawfully  obtained  or  used,  45  (h). 

Of  railroad  tickets,  44. 

Of  receipts,  releases,  etc  ,  48. 

Of  seTeral  articles,  how  charged  in  indictment,  116, 117. 

Of  things  savoring  of  the  realty,  45. 

Of  water,  45  (d). 

Of  wild  animals  and  bees,  46  (d). 

Promissory  notes,  when  subjects  of,  41. 

Proof  of,  by  admissions,  declarations  and  confesrioDB,  203*218. 

Proof  of  false  pretext  inducing  delivery,  186. 

Proof  of  former  conviction  on  trial  for,  160. 

Proof  of  guilty  knowledge  or  intent,  158-155. 

Proof  of  identity,  genuiness  and  value  of  stolen  property,  187-141. 

Proof  of  non-consent  of  owner,  135. 

Proof  of,  on  trial  for  receiving,  822  (b). 

Proof  of  ownership  of  stolen  goods,  144-1681 

Proof  of  place  of  commission,  184. 

Proof  of  receiving,  on  trial  for,  128  (e). 

Proof  of  the  corpus  delicti,  182-186. 

Proof  of  time  of  commission,  188. 

Punishment  for,  298-805. 

Belevancy  of  evidence  on  trial  for,  127. 

Searoh  warrants,  66. 

Second  offense,  indictment  for,  124. 

Sentence  for,  298-805. 

Showing  bad  character  of  accused,  196. 

Showing  financial  condition  of  accused,  197. 

Showing  flight  of  accused,  198. 

Showing  possession  of  stolen  goods,  on  trial  for,  162-19S. 

Showing  theft  of  other  property,  199-201. 

Sufficiency  of  evidence  on  trial  for,  128-181, 

Taking  under  claim  of  title,  not,  5. 

The  asportation,  26-29.    ' 

The  felonious  intent,  18-25. 

Time  when  intent  to  steal  must  be  formed,  62. 

Title;  ownership;  claim  of  right  as  a  defense,  286. 

Variance  on  trial  for,  287-245. 

Venue,  in  indictment  for,  67. 

Verdict  on  trial  for,  280-292. 

Warrant  of  arrest  for,  65. 

What  asportation  is  sufficient,  27,  28L 

What  constitutes,  generally,  1-12. 

What  constitutes  a  taking,  2. 

What  constitutes  in  Texas,  7. 

What  is  a  single  offense  of,  9. 

What  is  deemed  lost  property,  49. 
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What  is  subject  to,  generally,  40-48. 

What  may  be  shown  in  defense,  generaU/y  dl9-3M. 

Who  may  oommiti  and  how,  80-89. 

Who  is  a  principal  in,  11. 

Who  is  an  acoesBory  in,  12. 
LAW: 

Ignorance  of,  as'a  defense,  230. 

Qaestions  of,  on  trial  for  false  pretenses,  488. 
LESSEE: 

Larceny  by,  what  is,  86. 

LESSER  OFFENSE: 

Ck>nTiction  of,  282. 
LETTERS: 

Extortion  by  means  of  tiuneatening,  488. 
LIEN: 

Larceny  of  proper^  subject  to,  46  (g). 

Sale  of  property  subject  to,  626. 

LOCUS  IN  QUO: 

Averment  of,  in  indictment  for  robbery,  466. 

Averment  of  ownership  of,  in  indictment  for  burglary,  848. 

Description  of,  in  indictment  for  burglary,  846. 

Proof  of,  on  trial  for  robbery,  461. 

Variance  as  to  ownership  of,  862  (b). 

LOST  PROPERTY: 

What  constitutes  larceny  of,  generally,  49-68. 

What  is,  and  when  subject  to  larceny,  49. 
LOUISIANA: 

Effect  of  possession  of  stolen  goods  in,  178b 
MACHINERY: 

As  subjects  of  larceny,  46  (o). 

MAIL: 

Embezzlement  from,  881. 
Larceny  from,  17. 

Laying  ownership  of  property  stolen  from,  162. 
Robbery  of  person  in  custody  of,  462. 
MAINE: 

Effect  of  possession  of  stolen  goods  in,  174. 

MAKER: 

Of  note,  larceny  by,  what  is,  37. 

MALICIOUS  MISCHIEF: 

Distinguished  from  larceny,  56. 

MARES: 

How  described  in  indictment  for  larceny,  82. 
Variance  in  description  of,  239. 

MARITAL  COERCION: 

As  a  defense  on  trial  for  larceny,  286. 
As  a  defense  on  trial  for  robbery,  471  (f). 
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BIABKS: 

ProTing  ownership  by,  163. 

HARRIED  WOMEN: 

Laying  owneiship  of  stolen  goods  in,  97. 
Proving  ownership  in,  150. 

MASSAOHUSETTS: 

Effect  of  possession  of  stolen  goods  in,  176,  869  (h). 
inOHIGAN: 

Effect  of  possession  of  stolen  goods  in,  176,  869  (i). 
MILE: 

Froseontions  for  adulteration  or  dilution  of,  477,  478. 

MINERALS: 

Description  of,  in  indictment  for  larceny,  86. 

MINNESOTA: 

Effects  of  possession  of  stolen  goods  in,  177. 
MISLEADING: 

What  instructions  are,  258. 

MISSISSIPPI: 

Effect  of  possession  of  stolen  goods  in,  178,  869  (j)* 

MISSOURI: 

Effect  of  possession  of  stolen  goods  in,  179,  869  Ql). 

MODIFYING: 

Instructions,  power  of  court,  d77. 

MONEY: 

Description  of,  in  indictment  for  false  pretenses,  428  (o). 

False  pretenses  in  payment  of,  411. 

How  described  in  indictment  for  larceny,  77. 

Larceny  of,  sufficiency  of  evidence,  128  (c). 

Variance  as  respects  description  of,  340. 
MONOMANIA: 

As  a  defense,  282  (e). 

MOVING  TRAIN: 

Jurisdiction  of  larceny  committed  in,  64. 

MUNICIPAL  OFFICERS: 

Embezzlement  by,  878  (f). 

NAEIED  LIE: 

Not  an  indictable  false  pretense,  408. 

NAME: 

Of  bank  issuing  stolen  notes  need  not  be  stated  in  indictment,  80. 

Of  owner,  in  indictment  for  larceny,  68. 

Of  owner,  in  indictment  for  receiving  stolen  goods,  818. 

Of  thief,  in  indictment  for  receiving,  820. 

What  names  are  idem  Bonans,  242. 
NATIONAL  BANKS: 

Frauds  by  officers  of,  619. 

NATIONAL  CURRENCY: 

How  described  in  indictment  for  larceny,  81. 
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NEGATIVING: 

Consent  of  owner,  in  indictment,  1%. 

False  pretense,  in  indictment,  420. 

NEBRASKA: 

Effect  of  possession  of  stolen  goods  in,  180. 

NEVADA: 

Effect  of  possession  of  stolen  goods  in,  181,  859  (I). 

NEW  HAMPSHIRE: 

Effect  of  possession  of  stolen  goods  in,  18d. 
NEW  JERSEY: 

Effect  of  possession  of  stolen  goods  in,  188. 
NEW  TRIAL: 

Effect  of  obtaining,  on  plea  of  once  in  jeopardy,  837  (j). 
NEW  YORK: 

Effect  of  possession  of  stolen  goods  in,  184,  859  (m). 
NIGHT-TIME: 

Breaking  during,  when  burglary,  887. 
NOLLE  PROSEQUI: 

Second  prosecution  after,  237  (d). 
NON-CONSENT: 

Of  owner  of  stolen  goods,  proof  of,  186 
NORTH  CAROLINA: 

Effect  of  possession  of  stolen  goods  in,  185, 
NOXIOUS  FOOD: 

Prosecutions  for  sale  of,  480. 
OFFENSES: 

Charging,  in  different  ways,  78. 

Joinder  of.  in  indictment  for  larceny,  114-119. 

Larceny  and  others  distinguished,  54-58. 
OFFICERS: 

Laying  ownership  of  property  levied  on  by,  95. 

Of  national  banks,  frauds  by,  519. 

What  amounts  to  larceny  by,  89. 
OHIO: 

Effect  of  possession  of  stolen  goods  in,  188,  859  (n). 
OLEOMARGARINE: 

Prosecutions  for  sale  of,  479. 
OPINION: 

Expressions  of,  in  charge  to  jury,  350. 

Of  witnesses,  on  trial  for  robbery,  480  (b). 
OPINION  E\TDENCE: 

Competency  of,  136  (c). 
ORES: 

Description  of,  in  indictment  for  larceny,  88t 

When  subjects  of  larceny,  45  (e). 
OSTENSIBLE  OWNER: 

Laying  ownership  in,  91,  848  (c). 
OTHER  ACTS: 

Of  embezzlement,  proof  of,  898i 
See  SiMiLAB  Acrrs. 
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OTHEB  OFFENSE: 

ConTiction  of,  389. 

See  Distinct  Offenses. 
OTHER  PROPERTY: 

Showing  larceny  of,  199-201. 
OVERT  ACT: 

Necessity  of  alleging,  in  indictment  for  conspiracy,  604. 

OWNERS: 

Averment  of  ownership  where  owner  is  imknown,  104 

Charging  larceny  of  articles  belonging  to  several,  117. 

Charging  larceny  of  several  articles  belonging  to  one,  116. 

Consent  of,  as  a  defense,  898  (b). 

Consent  of,  to  i>06session  by  thief,  8. 

Duty  of  finder  to  search  for,  58. 

Naming,  in  indictment  for  larceny,  68. 

Naming,  in  indictment  for  receiving  stolen  goods,  818. 

Negativing  consent  of,  in  indictment,  72. 

Of  stolen  property,  declarations  of,  205,  296  (c). 

Proving  non-consent  of,  185, 158b 

Showing  constructive  possession  by,  146. 

Showing  special  property  in,  147. 

Oli^NERSHIP: 

Amending  averment  of,  105. 

As  a  defense  to  charge  of  larceny,  286. 

Averment  of,  in  indictment  for  burglary,  848,  849. 

Averment  of,  in  indictment  for  false  pretenses,  434. 

Averment  of,  in  indictment  for  robbery,  458. 

Instructions  as  to,  262. 

Necessity  of  proof  of,  144. 

Of  premises  burglarized,  proof  of,  855. 

Of  property  embezzled,  averment  of,  886. 

Of  stolen  goods,  averment  of,  89-106. 

Of  stolen  goods,  proof  of,  144-162. 

Of  stolen  goods,  requests  to  charge  as  to,  274 

Proving,  by  marks  and  brands,  152. 

Proof  of,  on  trial  for  receiving,  322  (o). 

Proof  of,  on  trial  for  robbery,  465. 

Variance  between  charge  and  proofs,  as  to,  241, 862  (b),  (o). 

OYSTERS: 

As  subjects  of  larceny,  46  (e). 

How  described  in  indictment  for  larceny,  84 

Trespass  on  oyster  beds.  587. 

PARAMOUR: 

Of  owner's  wife,  larceny  by,  88. 

PARENT: 

Laying  ownership  of  artioleB  furnished  to  obild  by,  96. 

PARTIAL  INSANITY: 

As  a  defense,  282(c). 
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PARTICULAR  OFFENSES: 

How  charged  in  indictment  for  larceny,  120-125. 
PARTNERS: 

Laying  ownership  of  stolen  goods  of,  98,  348  (e). 
PAST  EVENT: 

False  pretenses  must  relate  to,  407. 
PAYMENT: 

Of  money,  false  pretenses  in,  411. 
PENNSYLVANIA: 

Effect  of  possession  of  stolen  goods  in,  187. 

PENSION  AGENTS: 

Extortion  by,  488,  480. 
PENSION  MONEY: 

Extortion  by  withholding,  489. 
PERSON: 

Indictment  for  larceny  from  the,  120. 

Larceny  from  the,  what  is,  16. 

PERSONS  JOINTLY  CHARGED: 

Declarations  of,  as  evidence,  204. 

Verdict  against  one  or  more  of,  287. 
PERSONS  UNDER  ARREST: 

Confessions  by,  210. 

PETTY  LARCENY: 
What  is,  18. 

PIRACY: 

Evidence:  guilty  knowledge,  684. 
Indictment;  procedure,  etc.,  533. 
Jurisdictional  questions,  582. 
Privateering,  581. 
What  amounts  to,  580. 

PLACE: 

Averment  of,  in  indictment  for  embezdement,  882  (b). 
Averment  of,  in  indictment  for  laroenyi  108. 
Of  burglary,  proof  of,  853. 
Of  imprisonment,  800. 
Of  offense,  instructions  as  to,  266. 
Of  larceny,  proof  of,  184. 
See  also  Loous  m  Quo. 

POSSESSION: 

Declarations  explanatory  of,  226  (b). 

Larceny  after  obtaining,  by  consent,  8. 

Obtaining,  by  threats,  when  larceny,  4 

Of  burglars*  tools,  proof  of,  358. 

Of  plunder,  weapons,  etc.,  proof  of,  on  trial  for  robbery,  468  (o). 

Of  stolen  goods,  by  one  accused  of  receiving,  825. 

Of  stolen  goods,  effect  of  evidence  of,  162-105, 

Of  stolen  goods,  proof  of,  on  trial  for  bui:g^aiy,  859. 

Whence  taken,  averment  of,  106. 
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POSSESSION  OF  STOLEN  GOODS; 

Eflfect  of  proof  of,  160-195. 

Instructions  as  to,  268,  275. 
POULTRY: 

As  subjects  of  larceny,  46  (c). 
PRAYER  FOR  INSTRUCTIONS: 

As  to  circomstantial  evidence,  272. 

As  to  intent,  273. 

As  to  ownership,  274. 

As  to  possession  of  stolen  goods,  275. 

As  to  value  of  stolen  goods,  276. 

Duty  of  court  in  granting  or  refusing,  277. 

In  burglary  case,  866. 

Modifying  277. 

Necessity  of,  269. 

On  trial  for  robbery,  474  (o). 
PREMISES: 

What  subject  to  burglary,  884. 
PRESENCE: 

Of  accused,  at  rendition  of  verdict,  282. 
PRESUMPTIONS: 

As  to  defense  of  insanity,  282  (f ). 

From  flight  of  accused,  19S  (a),  (b). 

Of  guilt,  from  possession  of  stolen  goods,  162-195. 

On  trial  for  burglary,  856  (a). 
PRETENSE: 

Averment  of  success  of,  in  indictment,  421* 

Negativing,  in  indictment,  420. 

Setting  out,  in  indictment,  419. 
See  also  False  Pbetensbs. 
PRINCIPAL  OFFENDER: 

Instructions  as  to  who  is,  264. 

Who  is,  in  burglary,  340. 

Who  i»,  in  larceny,  11. 

PRISONER: 

Gross-examination  of,  on  trial  for  robbery,  470. 

Disposal  of  property,  on  discharge  of,  805. 
See  also  Accused;  Dbfenpakt. 
PRIVATEERING: 

When  piratical,  581. 
PROMISSORY  NOTES: 

Describing  bank  bills  as,  in  indictment  for  larceny,  79. 

False  pretenses  in  obtaining  or  transferring,  412. 

How  described  in  indictment  for  larceny,  76. 

Larceny  of,  by  maker,  87. 

When  subjects  of  larceny,  41. 

PROOF: 

General  rule  that  allegations  must  correspond  with,  287. 
Of  credit  given  to  false  pretense,  482. 
Of  delivery  of  property  embezzled,  890. 
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PROOF—  C<mHnued. 

Of  delivery  of  property,  in  false  pretenses,  499. 

Of  felonious  intent,  in  false  pretenses,  4B1. 

Of  gmlty  knowledge  or  intent,  168-155. 

Of  guilty  knowledge,  in  false  pretenses,  480. 

Of  identity,  genuineness  and  value,  187-148. 

Of  intent,  by  extrinsic  facts,  155. 

Of  intent,  on  trial  for  burglary,  354. 

Of  loeus  in  quo,  on  trial  for  robbery,  461. 

Of  other  acts  of  embezzlement,  892. 

Of  ownership  of  premises  burglarized,  855. 

Of  ownership  of  stolen  goods,  144-153. 

Of  ownership,  on  trial  for  robbery,  465. 

Of  property  taken  by  robbery,  468. 

Of  the  oorpu8  delicti,  183-186. 

Of  time  and  place  of  burglary,  858. 

Of  value,  must  &f^ree  with  allegations,  148. 

Of  value  of  property  embezzled,  891. 

Of  value,  on  trial  for  robbery,  464. 

Of  violence  or  threats,  <m  trial  for  robbery,  418. 
See  Evidence. 
PBOPERTY: 

Description  of,  in  false  pretenses,  488. 

Description  of,  in  indictment  for  embeeslemeoft,  385. 

Description  of,  in  indictment  for  receiving,  817. 

Disposal  of,  on  discharge  of  prisoner,  865. 

Fraudulent  concealment  of,  589. 

Intention  to  restore,  as  a  defense,  486. 

Jointly  owned,  larceny  of,  what  is,  48. 

Larceny  of  one's  own,  what  is,  47. 

Not  owned,  or  subject  to  lien,  sale  of,  585. 

Obtained  by  robbery,  description  of,  457. 

Restoration  of,  when  a  defense,  398  (e). 

Trespasses  depriving  of,  585-548. 

Variances  as  to  description  of,  238-340,  487  (c). 

What  obtainable  by  false  pretenses,  408. 

What  subject  to  embezzlement,  875-881. 
What  subject  to  larceny,  40-48. 

PROSECUTING  WITNESS: 

Corroboration  of,  on  larceny  trial,  136  (d). 

In  robbery  case,  examination  of,  469 
PUBLIC  LANDS: 

Illegal  cutting  of  timber  on,  580. 
PUBLIC  OFFICERS: 

Embezzlement  by,  what  is,  878,  879. 

Larceny  by,  what  amounts  to,  89. 
PUNISHMENT: 

Assessment  of,  by  jury,  391. 

Construction  of  statutes  relative  to,  399. 
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PUNISHMENT — Continued. 

For  blaokmailing  or  extortion,  495. 

For  burglary,  869. 

For  conspiracy  to  defraud,  518. 

For  embezzlement,  897. 

For  false  pretenses,  442. 

For  receiving  stolen  goods,  881. 

Of  attempts  to  steal,  801. 

Of  larceny  from  house  or  building,  808. 

Of  larceny  of  horses  and  cattle,  809. 

Of  second  ofFenses,  804. 

On  oonTiction  of  larceny,  399-806. 

On  trial  for  robbery,  476. 

Place  of,  on  conyiction  of  laiceny,  800. 
See  also  Sbntbmob. 
PURCHASE: 

From  thief,  or  vendor  without  title,  6. 

Of  cotton,  at  prohibited  times,  5d4, 

Of  prope^,  false  pretenses  in,  410. 
QUESTIONS: 

Of  fact  for  the  jury,  246,  868,  478. 

Of  law  and  fact,  on  trial  for  false  pretenses,  48S. 

Of  variance,  review  of,  246. 
RAILROAD  TICKETS: 

As  subjects  of  larceny,  44. 
REALTY: 

Things  savoring  of,  as  subjects  of  larceny,  45. 
REASONABLE  DOUBT: 

As  to  sanity  of  accused,  282,  (hXJ). 

Instructions  as  to,  266. 
REBUTTAL: 

Evidence  in,  126  (e). 
RBOEIFTS: 

When  subjects  of  larceny,  48. 
RECEIVER: 

Relation  between  thief  and,  810. 

RBCErVTNa  STOLEN  GOODS: 
Affidavit  or  complaint,  818. 
Admissions,  declarations  and  confessions,  824 
Averment  of  value,  819. 
Charging  both  larceny  and,  116. 
Charging  the  intent,  816. 
Construction  of  statutes  as  to,  806. 
Conviction  of,  on  indictment  for  larceny,  290. 
Describing  the  property,  817. 
Evidence  for  the  prosecution,  generally,  822. 
Evidence  of,  on  trial  for  larceny,  128  (e). 
General  nature  of  the  o£Fense,  807. 
Indictment,  generally,  815. 
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BEGETTING  STOLEN  GOODS— Con^niMci. 

InstructioiiB  to  tbe  jury,  829. 

Joinder  of  counts;  election,  821. 

Jurisdiction  of  prosecutions  for,  808. 

Hatters  of  defense,  827. 

Naming  the  owner,  818. 

Naming  the  thief,  820. 

Possession  of  stolen  goods,  825. 

Proof  of  ownership  of  goods,  822  (o). 

Proof  of  previous  similar  acts,  826. 

Proof  that  larceny  was  committed,  828  (bX 

Relation  between  thief  and  receiver,  810. 

Sentence  and  punishment,  881. 

Showing  previous  conviction  of  thief,  828i 

The  guilty  intent,  811. 

Variances  on  trial  for,  828. 

Venue  of  the  oflFense,  814. 

Verdict;  conviction,  880. 

What  constitutes  the  offense,  809. 

Who  may  commit  it,  812. 
RELATION: 

Averment  of,  in  indictment  for  embezzlement,  884 

Between  thief  and  receiver,  810. 
RELEASES: 

When  subjects  of  larceny,  48. 
RELBVANCY: 

Of  evidence  on  trial  for  larceny,  127. 

Of  evidence  to  prove  embezzlement,  889  (b). 
RES  GESTiB: 

Exculpatory  declarations,  when  part  of,  226  (a). 

Showing  another  offense  in  development  of,  200. 

What  is,  on  trial  for  robbery,  460  (d). 
RESTITUTION: 

Judgment  for,  in  prosecution  for  conspiracy  to  defraud,  614. 
RETIREMENT: 

'  Of  the  jury,  to  consider  verdict,  280. 
RETURN: 

Of  stolen  property,  reducing  sentence  because  of,  296ii 
REVIEW: 

Of  instructions  to  the  jury,  279. 

Of  questions  of  variance,  245. 
REWARD: 

Intent  to  hold  for,  when  larceny,  22. 

ROBBERY: 

Admissions  on  trial  for,  467. 

All  concerned  equally  guilty,  451. 

Averment  of  force  or  threats,  456. 

Averment  of  locus  in  quo,  455. 

Averment  of  ownership  of  property  taken,  458. 
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BOBBERY—  Continued. 

Avennent  of  yalae  of  property  taken,  469. 

By  patting  in  fear,  447. 

By  threats,  448. 

Charging  the  taking  in  indiotment,  404. 

Confessions  on  trial  for,  407. 

ConstruGtion  of  statutee  as  to,  448.  * 

CrosB-ezamination  of  prisoner,  470. 

Defenses  on  trial  for,  471. 

Describing  the  property  taken,  457. 

Distinguished  from  larceny,  68. 

Evidence  on  trial  for,  generally,  460-473. 

Evidence  of  declarations  of  victim,  466. 

Evidence  of  incriminating  facts,  468. 

Examination  of  prosecuting  witness,  469. 

Felonious  intent  in,  449. 

General  nature  of  the  offense,  444. 

Indictment  for,  generally,  468-459. 

Instructions  on  trial  for,  474. 

Necessary  force,  446. 

Necessary  removal  or  carrying  away,  460. 

Of  person  in  custody  of  the  mail,  462. 

On  the  high  seas,  680-684. 

Proof  of  locus  in  quo,  461. 

Proof  of  ownership  of  property  taken,  466. 

Proof  of  property  taken,  468 

Proof  of  value  of  property  taken,  464. 

Proof  of  violence  or  threats,  462. 

Punishment  for,  476. 

Questions  of  fact,  on  trial  for,  478. 

Sentence  for,  476. 

Sufficiency  of  evidence  on  trial  for,  460  (c). 

Variance  on  trial  for,  472. 

Verdict  on  trial  for,  476. 

What  amounts  to,  generally,  448-460. 

SALE: 

Of  cotton,  at  prohibited  times,  624. 
Of  property,  false  pretenses  in,  410. 

SCHOOL  OFFICERS: 

Embezzlement  by,  878  (e). 

SCIENTER: 

Averment  of,  in  false  pretenses,  422. 
See  also  Guilty  Knowledob. 
SEARCH: 

Duty  of  finder  to  search  for  owner,  68. 

SEARCH  WARRANTS: 

When  proper,  service,  premises  to  be  seandied,  ete.,  66. 
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SECOND  OFFENSES: 

Of  larceny,  indictmenti  for,  124. 

Of  larceny,  punishment  for,  804. 
SELLER: 

Of  goods,  false  pretenses  by,  410  (a). 
SENTENCE: 

CumulatiYe,  396. 

For  conspiracy  to  defraud,  518. 

For  embezzlement,  807. 

For  false  pretenses,  441. 

For  part  of  offense  charged,  204. ' 

For  receiving  stolen  goods,  881. 

Mitigating  and  reducing,  207,  206. 

On  conyiction  of  burglary,  868. 

On  trial  for  larceny,  generally,  208-Wk 

On  trial  for  robbery,  476. 

To  hard  labor,  205. 

To  imprisonment,  205. 

To  pay  fine,  205. 

SEPARATE  OWNERSHIP: 

Proof  of,  on  trial  for  larceny,  148. 

SEPARATE  PROSECUTIONS: 

For  conspiracy  to  defraud,  501. 
SERVANT: 

Embezzlement  by,  875. 

Larceny  by,  35. 
SEVERAL  ARTICLES: 

Charging  larceny  of,  116, 117. 

SIGNATURE: 

Description  of,  in  indictment,  428  (b). 
*  Obtaining  by  false  pretense,  408. 

Variance  respecting,  487  (o). 
SILENCE: 

Admissions  by,  206. 
SIMILAR  ACTS: 

Charging,  in  indictment  for  embezzlement,  866. 

Proof  of,  on  trial  for  conspiracy  to  defraud,  606  (o). 

Proof  of,  on  trial  for  receiving  stolen  goods,  896. 

SINGLE  OFFENSE: 

What  is  a,  0. 
SITUS: 

Of  o£Fense  of  conspiracy,  600. 

SMUGGLING: 

See  Customs  Laws. 
SOUTH  CAROLINA: 

Effect  of  possession  of  stolen  goods  in,  188,  860  (o). 

SPECIAL  OWNER: 

Laying  ownership  in,  02. 
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SPEOIAL  PROPERTY: 

Proof  of,  on  trial  for  larceny,  147. 
SPECIAL  VERDICT: 

Sofficienoy  and  effect  of,  286. 
STAMP  DUTY: 

Evasions  of,  621. 
STATE: 

Indictment  for  bringing  stolen  goods  into,  188b 

Stealing  in  one,  and  carrying  into  another,  03. 
STATE  TREASURERS: 

Embezzlement  by,  878  (b). 

STATUTE  OF  LIMITATIONS: 

As  a  defense  in  embezzlement  cases,  898  (d). 
STATUTES: 

Following  language  of,  in  indictmenta,  74,  888  (o). 

Relative  to  adulteration  of  milk,  construction  of,  477. 

Relative  to  blackmailing  and  extortion,  construction  of,  481. 

Relative  to  burglary,  construction  of,  841. 

Relative  to  criminal  trespasses,  construction  of,  586w 

Relative  to  embezzlement,  oonstruction  of,  878. 

Relative  to  false  pretenses,  oonstruction  of,  896. 

Relative  to  punishment,  oonstruction  of,  299. 

Relative  to  receiving  stolen  goods,  oonstruction  of,  8O0i, 

Relative  to  robbery,  oonstruction  of,  448. 
STEALING: 

SeeLABCBNT. 
STOLEN  PROPERTY: 

Averment  of  ownership  of,  89-106,  849. 

Declarations  of  owner  of,  205, 226  (c). 

Description  of,  in  indictment  for  burglary,  846. 

Description  of,  in  indictment  for  larceny,  76-88L 

Evidence  of  recent  possession  of,  162-195. 

Indictment  for  bringing  into  state  or  county,  128. 

Naming  owner  of,  in  indictment,  68. 

Possession  of,  by  one  accused  of  receiving,  826» 

Proof  of  identity  of,  188. 

Proof  of  possession  of,  in  trial  for  burglary,  860. 

Prosecutions  for  receiving,  806-881. 

Return  of,  reducing  sentence  for,  296. 

Variance  as  to  ownership  of,  862  (c). 
STOREHOUSE: 

When  subject  to  burglary,  884  (d). 
SURPLUSAGE: 

In  indictment  for  embezzlement,  882  (d). 

In  indictment  for  falae  pretenses,  418  (b)^ 
TAKING: 

How  charged  in  indictment  for  larceny,  70. 

How  charged  in  indictment  for  robbery,  454 

Intent  to  steal  must  exist  at  time  of,  28-25. 
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TAKING — Continued. 

Proof  of,  on  trial  for  larceny,  18S» 

Under  daim  of  title,  when  not  laioeny,  5, 

What  oonstitatee  in  laroenj,  2 
TAX  COLLECTORS: 

Embezzlement  by,  878  (d). 
TAX  LISTS: 

Presenting  false,  528. 
TENANT: 

Laying  ownership  of  building  in,  848  (f). 

Laying  ownership  of  stolen  goods  in,  100. 
TENNESSEE: 

Effect  of  possession  of  stolen  goods  in,  189. 
TESTIMONY: 

Of  aooomplices,  on  larceny  trial,  181. 

Of  accomplices,  on  trial  for  robbery,  400  (c). 
TEXAS: 

Effect  of  possession  of  stolen  goods  in,  190,  369  (p). 

What  amounts  to  larceny  in,  7. 

THEFT: 

See  Laboent. 

THIEF: 

Bona  fide  purchase  from,  6. 

Naming,  in  indictment  for  receiving.  8a0, 

Relation  between  receiver  and,  810. 
THIRD  PERSONS: 

Declarations  of,  as  evidence,  206. 

THREATENING  LETTERS: 

Extortion  by  means  of,  486. 

THREATS: 

Averment  of,  in  indictment  for  robbery,  406. 
Larceny  of  property  obtained  by,  4. 
Proof  of,  on  trial  for  robbery,  468. 
Robbery  by,  what  amounts  to,  448. 
To  accuse  of  crime,  extortion  by,  485. 

!ni£E: 

Averment  of,  in  indictment  for  embezzlement,  882  (b). 

Averment  of,  in  indictment  for  larceny,.  107, 

During  which  larceny  is  deemed  to  be  in  progress,  29. 

Of  burglary,  proof  of,  353. 

Of  commission  of  burglary,  averment  of,  848. 

Of  commission  of  larceny,  instructions  as  to,  966. 

Of  taking,  intent  must  exist  at,  28. 

Of  theft,  proof  of,  133. 

When  finder  of  lost  property  must  form  intent  to  steal  it,  6lL 

TITLE: 

As  a  defense,  to  charge  of  larceny,  286# 
Purchase  from  vendor  without,  6. 
Taking  under  claim  of,  not  larceny,  6. 
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TOBACCO: 

EvaaioxiB  of  stamp  dutj  by  dealen  ta»  681  (b). 
TOWN  TREASURERS: 

Embezzlement  by,  878  (o). 
TREASURY  NOTES: 

How  described  in  indictment  for  larceny,  &L 
TBBBPASSES  DEPRTVING  OF  PROPERTY: 

Construction  of  statutes,  as  to,  586. 

Distinguished  from  larceny,  56. 

Evidence  to  convict,  541. 

Cutting  timber  on  the  public  lands,  689. 

Indictments  for,  540. 

Hatters  of  defense  on  trial  for,  548. 

Unlawful  cutting  of  timber,  generaliyy  588. 

Upon  oyster  beds,  587. 

Variance  on  trial  for,  542. 

When  indictable,  generally,  586. 
TRICK  AND  DEVICE: 

Larceny  by,  what  is,  14. 
TRIAL: 

By  court  without  jury,  findings  on,  288. 

Effect  of  insanity  of  prisoner  at  time  of,  282  (m). 
TRUST: 

Indictment  for  larceny  after,  121. 

Proving  ownership  of  property  held  in,  142. 
UNCERTAINTY: 

Effect  of,  in  indfctment,  418  (b). 
UNKNOWN  OWNERS: 

Averment  of  ownership  in  cases  of,  104,  848  0). 
UNBOUND  FOOD: 

ProsecutionB  for  sale  of,  480. 
UTAH: 

Effect  of  possession  of  stolen  goods  in,  191* 

VALUE: 

Allegation  and  proof  of,  must  agree,  148. 

Averment  of,  in  indictment  for  burglary,  847. 

Averment  of,  in  indictment  for  false  pretenses,  485. 

Averment  of,  in  indictment  for  larceny,  109, 110. 

Averment  of,  in  indictment  for  receiving  stolen  goods,  812. 

Averment  of.  in  indictment  for  robbery,  459. 

Finding  of,  by  jury,  286. 

How  may  be  proved,  142. 

Jurisdiction  as  dependent  on,  60. 

Necessify  of  proving,  140. 

Of  goods  stolen,  instructions  as  to,  267* 

Of  property  embezzled,  proof  of,  89L 

Proof  of,  in  burglary  case,  852  (f). 

Proof  of,  on  trial  for  receiving,  822  (o). 

Proof  of,  on  trial  for  robbery,  464. 
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VALUE — Continued. 

Proof  of,  requestB  to  charge  as  to,  97<l» 

Stolen  property  must  have,  40. 

Variance  as  to,  248,  437  (d). 

When  inferred,  141. 
VARIANCE: 

As  to  ownership  or  possession  of  property  stolen,  841,  849^ 

As  to  property  obtained  by  false  pretenses,  487  (o). 

As  to  signature  obtained,  437  (c). 

As  to  value  of  property  stolen,  248,  487  (d). 

Between  indictment  and  proof,  generally,  287-846. 

Between  indictment  and  proof  of  value,  148. 

Doctrine  of  idem  aonana,  242. 

In  description  of  property  stolen^  288-240. 

On  trial  for  blackmailing  or  extortion,  493. 

On  trial  for  burglary,  382. 

On  trial  for  conspiracy  to  defraud,  610. 

On  trial  for  criminal  trespass,  548. 

On  trial  for  embezzlement,  394. 

On  trial  for  false  pretenses,  487. 

On  trial  for  receiving  stolen  goods,  828. 

On  trial  for  robbery,  472. 

Beview  of  questions  of,  246. 

Rule  that  allegata  said  probata  must  agree,  287. 
VENUE: 

Of  conspiracy  to  defraud,  how  laid,  608. 

Of  indictment  for  larceny,  67. 

Of  offense  of  false  pretenses,  410. 

VERDICT: 

Aider  of  faulty  description  by,  87. 

Assessment  of  punishment  in,  291. 

Bad  spelling  in,  effect  of,  288. 

Defective,  when  no  bar  to  further  proeecatioa,  227  (e). 

Finding  of  value  in,  286. 

General,  sufficiency  of,  284. 

Mode  of  arriving  at,  281. 

Of  guilty  of  lesser  offense,  880. 

On  one  of  several  counts  or  charges,  d88b 

On  trial  for  burglary,  867. 

On  trial  for  conspiracy  to  defraud,  618. 

On  trial  for  embezzlement,  896. 

On  trial  for  false  pretenses,  440. 

On  trial  for  larceny,  280-292. 

On  trial  for  receiving  stolen  goods,  880. 

On  trial  for  robbery,  476. 

Presence  of  accused  at  rendition  of,  888. 

Reception  of,  282. 

Retirement  of  jury,  280. 

Special,  effect  of,  286. 


aXNEBAL  IKDEX.  828 

[  The  llgww  refer  to  the  aeotSons.] 
TERDICT—  Ocmtinued. 

Suffidency  of,  288. 

Taking  oat  exhibits  by  jury,  380. 
VERMONT: 

EfiPect  of  poesession  of  stolen  goods  in,  199, 869  (i). 
TIOLENCE: 

Proof  of,  on  trial  for  robbery,  463. 
YIEGINIA: 

Effect  of  possession  of  stolen  goods  in,  198,  869  (q). 
WABEHOUSE: 

When  subject  to  burglary,  884  (d). 
WABRANT: 

Of  arrest,  affidavit  for,  417. 

Of  arrest,  sufficiency  of,  66. 
WATER: 

When  subject  of  laiceqy,  46  (dX 
WEAPONS: 

Evidence  of  possession  of,  on  trial  for  robbery,  468  (oX 
WE8T  YIBaiNIA: 

Effect  of  poflBession  of  stolen  goods  in,  194. 
WIFE: 

Ooeroion  of »  by  husband  as  a  defense,  471  (f). 

Larceny  by,  aided  by  paramour,  88. 

Laying  ownership  in,  in  indictment  for  burglary,  848  (d^ 

Of  accused,  competency  of  as  a  witness,  186  (b). 

Of  accused,  declarations  of,  808. 
WILD  ANIMAIJ9: 

As  subjects  of  larceny,  46  (d). 
WINDOWS: 

What  is  a  breaking  of,  886  (c). 
WISCONSIN: 

Effect  of  possession  of  stolen  goods  in,  196,  869  (r). 
WITNESSES: 

Admissibility  of  opinions  of,  186  (c). 

Competency  of,  on  trial  for  receiving,  888  (e). 

Competency  of  opinions  of,  186  (c). 

Competency  of  wife  of  accused,  186  (b). 

Examination  of,  on  trial  for  receiving,  888  (e). 

Examination  of,  on  trial  for  robbery,  460  (b). 

Examination  of  prosecuting,  on  trial  for  robbery,  469. 

Opinions  of,  on  trial  for  robbery,  460  (b). 

What  witnesses  prosecution  must  call,  186  (a). 
WRITTEN  INSTRUCTIONS: 

Necessity  of,  86^ 
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